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Abstract 
 

 

While significant doctrinal work has been dedicated to analyzing the feasibility of 

harmonization of contract law in the European Union and the selection of principles 

for harmonizing legislation, opportunities for dialogue between Eastern and Western 

Europe have been missed. This thesis takes a small step to fill in this gap by engaging 

in a comparative study of the English and Bulgarian approach to changed economic 

circumstances. A survey of the contemporary legal landscape indicates not only that 

Bulgaria and England seem to stand on the two opposite sides of the spectrum of 

jurisdictional responses towards this question of law, but also that the spectrum itself 

has shifted and no longer corresponds to the traditional dichotomy of legal families. 

This suggests that there may be conceptual differences between EUôs jurisdictions that 

have not received sufficient scholarly attentionðan issue that needs to be addressed 

since the approach to changed economic circumstances is a long-established barometer 

of differences between the values of national contract laws. 

The study compares functionally the English and Bulgarian contractual principles, 

which may be applicable to changed economic circumstances, to demonstrate that the 

conceptual dissimilarities that appear at first glance lead to divergences of outcome. It 

also examines the contextual factors which may explain the distinct approaches of 

England and Bulgariaðsocioeconomic circumstances, the process of legal 

development, including the place of comparative law in it, legal theory, and the role of 

the judge regarding agreements. It then puts forward lessons that can inform the 

harmonization debate in the EU on the basis of the findings of the comparisonð

notably, the need for more substantive international dialogue on the implications and 

compromises which the process of harmonization entails as well as a re-evaluation of 

the current óone size fits allô policy endorsed by EU institutions towards contract. 
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Chapter 1 

Introduction  
 

 

 

 

 

 

1.1 Statement of Purpose 
 

This thesis engages in a comparative study between the Bulgarian and the English 

approach towards change of economic circumstances with the purpose of informing 

the debate on the harmonization of contract law in the European Union (EU). In 1996, 

amidst a severe economic crisis characterized by monstrous inflation,1 Bulgaria 

enacted the doctrine of stopanska neponosimost which can be defined in English as 

economic onerosity.2 The doctrine can be found in article 307 of Bulgariaôs Law on 

Commerce (LC). This provision allows the judge to modify or terminate an agreement 

in case of onerous performance due to unforeseen supervening events, without the 

consent of both parties. The article states:  

Economic Onerosity 

A court may, upon request by one of the parties, modify or 

terminate the contract entirely or in part, in the event of the 

occurrence of such circumstances which the parties could not 

                                                           
1 Annual inflation was estimated at 338.5% in 1991, 91.3% in 1992, 72.9% in 1993, 96.1% in 

1994, 62.1% in 1995, 121.6% in 1996, and 1058.4% in 1997, Kiril Tochkov and Hiranya Nath, 

óRelative Inflation Dynamics in the EU Accession Countries of Central and Eastern Europeô 

(Bulgarian National Bank, May 2011) 

<http://www.bnb.bg/bnbweb/groups/public/documents/bnb_publication/discussion_2011_84

_en.pdf>. 
2 The term literally means óeconomic unbearableness.ô I use the term óeconomic onerosityô for 

the sake of coherence of representation of Bulgarian law abroad as the only article on economic 

onerosity in English opted for this translation. See Silvia Tsoneva, óHardship in Bulgarian Lawô 

[2011] 1 Acta Universitatis Danubius. Juridica 126. 

http://www.bnb.bg/bnbweb/groups/public/documents/bnb_publication/discussion_2011_84_en.pdf
http://www.bnb.bg/bnbweb/groups/public/documents/bnb_publication/discussion_2011_84_en.pdf
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and were not obliged to foresee, and should the preservation 

of the contract be contrary to fairness and good faith. 

By contrast, in England, there is no equivalent principle. Instead, English courts have 

developed the doctrine of frustration, which emerged from the decision of Taylor v 

Caldwell.3 Frustration is applicable to all types of supervening events and acted to 

alleviate the position that contracts had an absolute force.4 However, the doctrine has 

a very limited scope and criteria of application that are extremely difficult to satisfy.5 

Furthermore, to this day, English courts have remained reluctant to apply it to cases of 

supervening onerousness.6 English judges traditionally encourage parties to insert 

detailed force majeure/hardship clauses in their agreements and to distribute risk by 

themselves. 

The thesis undertakes a functional comparison between economic onerosity and 

frustration to establish whether despite the initial appearance of substantial doctrinal 

differences, Bulgarian and English law may reach similar results in similar 

circumstances. It also analyzes the contextual factors that could explain the two 

jurisdictionsô divergent approach. The study considers the impact of history and 

socioeconomic circumstances on law development in the two jurisdictions. It also 

explores the relevant differences between Bulgarian and English contract theoryð

notably, the distinct nature of contract and the different weight of subsidiary principles 

like fairness and good faith. Moreover, it examines the particular roles that Bulgarian 

and English judges have acquired regarding agreements, including the relevant 

question whether English judges may reach similar results to economic onerosity by 

employing other means like the rules of construction. Finally, it draws conclusions 

about the lessons that can be learned on the basis of the comparison in light of the 

process of harmonization of contract in the EU.  

In that regard, my thesis has been submitted shortly after the referendum on British 

membership in the EU held on 23 June 2016 in which the majority voted to leave. 

                                                           
3 (1863) 3 B & S 826.  
4 The English position towards changed circumstances prior to Taylor is elucidated by 

Paradine v Jane (1647) EWHC KB J5, 82 ER 897. 
5 The modern test of óradically differentô circumstances was laid out in Davis Contractors Ltd 

v Fareham UDC [1956] AC 696, 729. 
6 See Tennants (Lancashire) [1917] AC 495; Davis Contractors [1956] AC 696; The Eugenia 

[1964] 2 QB 226; Thames Valley Power Limited [2005] EWHC 2208 (Comm). 
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While I address, in part, English lawôs position in the harmonization process, the future 

legal relationship between the UK and the EU seems difficult to predict at this stage.7 

Nonetheless, while the process is uncertain, even if the UK renegotiates its position 

with the EU, it may have to confront the arguments for and against harmonization if it 

wants to maintain access to the single market and/or benefit from it. As we explain 

below, the Commissionôs main motivation to promote broader harmonization is the 

enhancement of the internal market. Moreover, even if the UK is not part of future 

harmonization initiatives, it still seems relevant to examine the pertinent differences 

between English law and the laws of Member States (MS) like Bulgaria. As discussed 

below, these differences have been ignored by scholarship. Moreover, they may affect 

trade in Europe.8 Furthermore, the Bulgarian experience of rushed law reform, which 

we examine in Chapter 2, can alert the UK of some of the dangers associated with legal 

change in case, in the future, it reconsiders EU legislation, which it has implemented. 

 

1.2 Background 
 

For the past 35 years, European scholars and politicians have debated the merits of 

harmonizing the principles of contract in the EU.9 Numerous directives establishing 

common standards of consumer protection in the EU have been implemented.10 

                                                           
7 The referendum is not binding on the UK Parliament, so theoretically it may not approve the 

result and allow the Government to trigger the mechanism in Article 50 (TEU) which regulates 

MSô withdrawal. Moreover, even if Parliament supports óBrexit,ô the conditions and timeframe 

of the exit have to be negotiated with the EU.  
8 For instance, the UK is Bulgariaôs seventh most important export partner in the EU. See the 

óMain Trade Partnersô section on the website of Bulgariaôs National Statistical Institute 

<http://www.nsi.bg/en/content/7991/main-trade-partners>. 
9 Moreover, since 1980 various research groups, including the Lando Group, the Von Bar 

Group, and the Acquis Group, have aimed at drafting common principles of European private 

law; Non-EU affiliated organizations like the International Institute for the Unification of 

Private Law (UNIDROIT) have also drafted instruments in an attempt to harmonize 

commercial contract law on a global scaleðnotably, the UNIDROIT Principles; The Vienna 

Convention on the International Sale of Goods (CISG) has also played a role in unifying 

international sales law. However, it has not been ratified by all EU membersðthe UK, 

Portugal, Malta and Ireland are not signatories. 
10 Doorstep Selling Directive 85/577/EEC, Package Travel Directive 90/314/EEC, Unfair 

Contract Terms Directive 93/13/EEC, Timeshare Directive 2008/122/EC (or Directive 

94/47/EC depending on the state of transposition), Distance Selling Directive 97/7/EC, Price 

Indication Directive 98/6/EC, Injunctions Directive 98/27/EC, Consumer Sales Directive 

99/44/EC, and Directive on Consumer Rights 2011/83/EC (repealing Directive 85/577/EEC 

and Directive 97/7/EC).   
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Furthermore, almost a decade ago, the Commission emphasized the need for broader 

harmonization with the purpose of enhancing the internal marketðit deemed that the 

palpable differences between MSô contractual regimes constituted barriers to trade.11 

A Draft Common Frame of Reference (DCFR) was produced,12 but its subsequent cold 

reception13 forced the Commission to narrow down its ambition and to put forward a 

draft regulation on a Common European Sales Law (CESL), which has a significantly 

limited scope.14 CESL was proposed as an optional instrument which parties could 

choose for specific types of cross-border agreements: it was supposed to apply only to 

distance B2C contracts or B2B contracts in which one of the parties is a small and 

medium-sized enterprise (SME).15 Although the European Parliament (EP) voted in 

favor of CESL in 2014, the proposal was not approved by the Council of the EU.16  

In December 2015, nonetheless, the Commission announced two proposals for 

directivesðone pertaining to ócertain aspects concerning contracts for the supply of 

digital contentô (SDC)17 and another one pertaining to ócertain aspects concerning 

contracts for the online and other distance sales of goods,ô (OSD)18 which form part of 

                                                           
11 COM(2001) 398 final and COM(2003) 68 final; These communications resonated prior 

resolutions of the EP calling for broader harmonization of European private lawðA2-157/89, 

A3-0329/94, and B5-0228, 0229ï0230/2000.  
12 Arguably, the DCFR has the scope and purpose of a civil code, Martijn Hesselink, óThe 

Common Frame of Reference as a Source of European Private Lawô (2009) 83 TLR 919, 923; 

Reinhard Zimmermann and Nils Jansen, óñA European Civil Code in All but Nameò: 

Discussing the Nature and Purposes of the Draft Common Frame of Referenceô (2010) 69 CLJ 

98-112. 
13 In 2010, the Commission published a green paper proposing seven options for DCFRôs future 

among which a regulation on a European Civil Code, a regulation on European Contract Law, 

a toolbox, etc.: COM(2010)348 final; Stakeholders, including the UK, expressed concern about 

the initiativeôs necessity, legal basis and feasibility. See óThe UK Responseô  

<http://ec.europa.eu/justice/news/consulting_public/0052/contributions/310_en.pdf>. 
14 COM(2011) 635 final; Resolution P7_TA(2014)0159.  
15 EU recommendation 2003/61 provides the definition of an SME: the main criteria are the 

number of employees and the companyôs turnover.  
16 The Commission withdrew CESL in December 2014 with the announcement of its 2015 

Work Program. Its Annex 2 stated that CESL would be modified óto fully unleash the potential 

of ecommerce in the Digital Single Market.ô See COM(2014) 910 final. The European 

Consumer Association indicated the Commission was forced to abandon CESL due to pressure 

from the UK, France, Germany, the Netherlands, Belgium, and Austria.  

See CCBE Position on Contract Rules for Online Purchases of Digital Content, page 1 

<http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/20150914_EN_CCBE_Pos1_144

2909360.pdf>. 
17 COM(2015) 634 final. 
18 COM(2015) 635 final. 

http://ec.europa.eu/justice/news/consulting_public/0052/contributions/310_en.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/20150914_EN_CCBE_Pos1_1442909360.pdf
http://www.ccbe.eu/fileadmin/user_upload/NTCdocument/20150914_EN_CCBE_Pos1_1442909360.pdf
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the Digital Single Market Strategy presented in May 2015.19 While these proposals 

supposedly ódraw on the experience acquired during the negotiations foré[CESL],ô20 

they have a narrower scope21 and aim at maximum harmonization22 with the purpose 

of enhancing consumer protection.23 In light of the mixed responses these instruments 

have received so far,24 however, it seems relevant to take a step back and reconsider 

the broader implications of the harmonization initiative.  

Whereas the Commission remains committed to the harmonization project and tries to 

gain the support of stakeholders with yet another compromise, the scholarly debates on 

the merits of harmonization do not seem to be nearing their conclusion. Western 

commentators remain divided on key issues like the necessity, feasibility and 

practicability of the initiative. A significant part of literature is dedicated to the 

common law/civil law divide. Legrand, one of the most fervent opponents of 

harmonization, argues that the initiative to develop a common civil law for Europe 

implies a decision to óoverlookéEnglish exceptionalism and limit alternative visions 

of social life.ô25 He also claims that the idea órepresents an attack on pluralism, a desire 

to suppress antinomy, a blind attempt at the diminution of particularity.ô26 Other 

                                                           
19 Whether these proposals will have implications for England will be clear following the 

renegotiations of UKôs position with the EU.  
20 COM(2015) 634 final, page 2. 
21 They would apply only to consumer agreements and focus primarily on rules on conformity 

and consumer remedies. While they avoid sensitive issues like the rules on contract formation, 

the directives go beyond their formally announced scopes, as they provide a definition of 

contract. SDCôs article 2(7) and OSDôs article 2(h) state: ócontract means an agreement 

intended to give rise to obligations or other legal effects.ô 
22 We discuss the implications of this legislative choice in §6.1 and §6.2.3. 
23 The joint explanatory memorandum indicates that the package offers a óhigh level of 

consumer protection by providing a set of fully harmonized mandatory rules which maintain 

and in a number of cases improve the level of protection that consumers enjoy under the 

existing [Consumer Sales Directive].ô See COM(2015) 634 final, page 6. 
24 In its Reasoned Opinion <http://www.senat.fr/leg/tas15-103.pdf>, the French Senate 

criticized the choice of maximum harmonization as it prevents MS to implement higher 

standards of consumer protection; Scholars criticized the proposals for the unclear definition 

of ódigital market,ô for creating two separate regimes of sale of goods (one for digital sales and 

one for face-to-face sales), and for the vague formulation of the rules on termination. See Rafağ 

MaŒko, óContracts for Supply of Digital Content to Consumersô page 10  

<http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/581980/EPRS_BRI(2016)58198

0_EN.pdf >. 
25 Pierre Legrand, óAgainst a European Civil Codeô (1997) 60 MLR 53, 54. 
26 ibid 53; See also Pierre Legrand, óThe Impossibility of ñLegal Transplantsòô [1997] 4 MJECL 

111, Pierre Legrand, óAntivonbarô (2006) 13 JCL 13, Pierre Legrand, óWhat ñLegal 

Transplants?òô in David Nelken and Johannes Feest (eds), Adapting Legal Cultures (Hart 2003) 

55-70.  

http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/581980/EPRS_BRI(2016)581980_EN.pdf
http://www.europarl.europa.eu/RegData/etudes/BRIE/2016/581980/EPRS_BRI(2016)581980_EN.pdf


26 
 

authors have provided concrete examples of how the imposition of continental concepts 

disturbs English lawôs coherence. For example, Teubner maintains that the principle of 

good faith, introduced in English contract law through the consumer directives, has 

become a ólegal irritantô as the term has undergone transformations of meaning and 

courts diverge on its interpretation.27 Miller contends that while English law is 

remarkably tolerant of fragmentation, European incursions into it may be problematic 

as they bring considerable incoherence to key areas of English contract law.28  

By contrast, Zimmermann emphasizes that óany attempt to describe and analyze the 

Western legal world in terms of a civil law/common law dichotomy is in great danger 

of considerably underrating the diversity existing within the civil law systems. The 

differences between French and German law may be as great, or even greater, than 

those between French and English, or German and English law: on the level both of 

substantive law and legal style.ô29 Despite these differences, Watson highlights that óit 

would be relatively easy to draft a civil code for the [EU] that would provide a 

framework for greater uniformity of private lawô and that óthe lesson of comparative 

law is that it teaches what has been done, therefore what can be done.ô30 Likewise, 

Lando accentuates that globalization óhas led to a convergence of attitudes, which has 

made it possible to draft common principles favorable to the economyô like the CISG.31 

He also clarifies: 

The opponents of the idea of unification argue that a new 

contract law in Europe will cost sweat, tears, and money, which 

of course is true. And many lawyers will hate to see everything 

they themselves have learned and practiced disappear and to 

have to learn a new contract law. They will all have to become 

                                                           
27 Gunther Teubner, óLegal Irritants: Good Faith in British Law or How Unifying Law Ends 

Up in New Divergencesô (1998) 61 MLR 11. 
28 Lucinda Miller, óAfter the Unfair Contract Terms Directive; Recent European Directives and 

English Lawô (2007) 3 ERCL 88-109; Miller, nonetheless, criticizes Legrand for his over focus 

on culture. She asserts that óresisting harmonization with arguments based on the maintenance 

of national legal coherence misrepresents the fluidity and interaction between the levels of 

governance in Europe,ô Lucinda Miller, The Emergence of EU Contract Law: Exploring 

Europeanization (OUP 2012) 184. She also proposes strategies on how the impact of the 

differences can be mitigatedðnotably, through dialogue and mutual learning of best practices, 

ibid 202; We explain what further strategies can be developed in §6.5. 
29 Reinhard Zimmermann, Roman Law, Contemporary Law, European Law (OUP 2001) 113. 
30 Alan Watson, óLegal Transplants and European Private Lawô (2000) EJCL  

<http://www.ejcl.org/44/art44-2.html>. 
31 Ole Lando, óCulture and Contract Lawsô (2007) 3 ERCL 17.  

http://www.ejcl.org/44/art44-2.html
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law students again, and elderly men and women do not like 

that.32 

While these various assertions regarding the feasibility of developing and 

implementing a common European contract law diverge and may reflect the political 

views of their authors as much as objective practical or doctrinal assessments, all of 

them are based on an analysis of the dissimilarities between Western jurisdictions. The 

over focus on the substantial differences between the classical parent jurisdictions 

(France, Germany, and England)33 and their immediate relatives leads to ignoring the 

particularities of most of the 29 jurisdictions in the EU and to overlooking other axes 

of difference and óexceptionalismô that should be considered in light of the 

harmonization process.  

 

1.2.1 Untypical Range of Responses 
 

Examining the range of jurisdictional responses to changed economic circumstances 

reveals that contrary to popular perceptions regarding the common law/civil law divide, 

the dividing line in the case of impracticability has gradually shifted. One discerns a 

variety of solutions, which neither corresponds to the classical categorization of legal 

systems into Romanistic, Germanic, and common law nor demonstrates a convergence 

of attitudes. Moreover, England and Bulgaria seem to stand on the two opposite sides 

of the spectrum.  

The concept of economic onerosity, which Bulgaria codified, is a cognate of the 

clausula rebus sic stantibus principle34 whose origin could be traced to the writings of 

                                                           
32 ibid; §6.5 shows how the Bulgarian example of educating judges may be helpful for devising 

strategies for uniform application of harmonizing legislation. 
33 On the theory of legal families, see Konrad Zweigert and Hein Kötz, Introduction to 

Comparative Law (Tony Weir tr, 3rd edn, Clarendon 1998) 63-73, Patrick Glenn, óComparative 

Legal Families and Comparative Legal Traditionsô in Mathias Reimann and Reinhard 

Zimmermann (eds), The Oxford Handbook of Comparative Law (OUP 2006), Patrick Glenn, 

Legal Traditions of the World (3rd edn, OUP 2007).  
34 In Latin, the term literally means óthings thus standing.ô In contemporary legal theory and 

practice, the concept is known under different namesðimpracticability (Section 2-615, the 

Uniform Commercial Code), commercial impossibility (Tennants (Lancashire) [1917] AC 

495, 510), hardship (Article 6.2.2, UNIDROIT Principles), excessive onerosity (Article 1467, 

Codice civile), exceptional change of circumstances (III.ï1:110, DCFR), etc.  
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moral philosophers like Seneca, Cicero, and Saint Augustine.35 The clausula became a 

general principle of canon law in the 17th century, possibly in response to devastating 

wars at the time.36 Although the principle enjoyed success in public international law, 

its application to private law remained limited. Indeed, the clausula fell into oblivion 

in the 18th and the 19th century.37  

After World War I (WWI), the problem of the effect of supervening onerousness on 

the contractual balance was first raised in Germany and Austria, both of which suffered 

from very high inflation at the time. German judges relied on theories developed by 

German scholarsðnotably, Kr¿ckmannôs concept of equivalence of obligations and 

Oertmannôs theory of the disappearance of the contractual foundationðto provide 

relief to parties experiencing burdensome performance.38 Various jurisdictions in 

Europe enacted specific principles to address the issue of changed economic 

circumstances too. For example, Poland is recognized as the first jurisdiction to codify 

a principle on onerous performance as article 269 of its 1933 Code of Obligations.39 

Italy40 and Greece41 followed suit with their new civil codes of 1942 and 1946 

respectively. This approach, however, is not universal.  

In contrast to other common law jurisdictions like the USA,42 England has not 

developed a particular doctrine addressing changed economic circumstances. English 

                                                           
35 Reinhard Zimmermann, The Law of Obligations: Roman Foundations of the Civilian 

Tradition (Juta 1990) 579. 
36 ibid 581. 
37 ibid 579. 
38 John Dawson, óEffects of Inflation on Private Contracts: Germany, 1914-1924ô (1934) 33 

Mich.L.Rev 171-238; Peter Hay, óFrustration and Its Solution in German Lawô (1961) 10 AJCL 

345-73. 
39 Alfons Puelinckx, óFrustration, Hardship, Force Majeure, Imprévision, Wegfall der 

Geschäftsgrundlage, Unmöglichkeit, Changed Circumstancesô [1986] 3 J.Int.Arb 47, 54; This 

article stated: óWhen, as a result of exceptional events, e.g. wars, epidemics, total loss of harvest 

and other natural catastrophes, the execution of the obligation will encounter excessive 

difficulties or would threaten one of the parties with enormous loss which the parties were not 

able to foresee at the time of the conclusion of the contract, the judge may, if he thinks it 

necessary, in accordance with the principle of good faith and after he has taken into 

consideration the interest of the two parties, determine the way in which the contract will be 

executed, and the amount of the importance of the obligation, or he may even decide to 

terminate the contract.ô 
40 Articles 1467 and 1468; See Elena Zaccaria, óThe Effects of Changed Circumstances in 

International Commercial Tradeô (2005) 9 ITBLR 135, 147-49.  
41 See Pan J Zepos, óFrustration of Contract in Comparative Law and in the New Greek Civil 

Code of 1946 (Article 388)ô (1948) 11 MLR 36-46. 
42 Section 2-615 of the UCC recognizes óimpracticabilityô as an excuse for non-performance in 

contracts for the sale of goods; See John Wladis, óImpracticability as Risk Allocation: The 
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judges have created the principle of frustration applicable to all types of supervening 

events. However, its requirements of application are extremely difficult to satisfyðthe 

modern test of óradically differentô circumstances, which we analyze in Chapter 3, was 

laid out by Lord Radcliffe in Davis Contractors Ltd v Fareham UDC.43 Furthermore, 

English judges have traditionally expressed their hostility to recognizing frustration in 

instances of supervening burdensome performance even in the aftermath of WWI and 

have encouraged parties to explicitly distribute risk by themselves, as explained in 

Chapters 2, 3 and 4.  

The traditional French approach to impracticability is also restrictive.44 French civil 

courts have refused to recognize the th®orie dôimpr®vision proposed by French 

scholarship.45 In the leading decision Canal de Craponne (1876), the Cour de cassation 

held that courts, no matter how equitable it seemed, could not consider the time and 

circumstances in order to modify agreements between parties and substitute freely 

negotiated clauses with new ones.46 Because of civil judgesô refusal to apply the 

doctrine, in the period during and after WWI, the French government enacted a series 

of temporary statutes, the most known being the Loi Faillot of 21 January 1918, which 

allowed courts to suspend or terminate certain contracts entered into before 1 August 

1914 in case of unforeseen onerousness.47 Nonetheless, ordonnance n° 2016-131 of 10 

February 2016 which implements a major reform in the French law of obligations 

introduced a principle on changed circumstances as article 1195 of the Code civilð

                                                           
Effect of Changed Circumstances upon Contract Obligations for the Sale of Goodsô (1988) 

2 Ga.L.Rev 503. 
43 [1956] AC 696, 729. 
44 Spain and Belgium, which are considered as members of the Romanistic legal family, also 

refuse to grant relief in case of hardship. See Ewoud Hondius and Hans Christoph Grigoleit 

(eds), Unexpected Circumstances in European Contract Law (CUP 2014) 126-133, 156-162, 

244-45 and 250-51. 
45 On the concept of imprévision, see Denis Mazeaud, óLa r®vision du contrat. Rapport fran­aisô 

in Le contrat: journées brésiliennes (Société de la législation comparée 2008) 553-89. 
46 Contrast with the approach of French judges to impracticability in administrative contracts. 

With its arrêt Gaz de Bordeaux (1916), the Conseil dôEtat decided that the city of Bordeaux 

owed an indemnity to a concessioner which maintained the public lights in the city because the 

price of coal had increased five times since the time of entry, the price in the contract was no 

longer relevant to the new circumstances, and the change could not have been foreseen. See 

Yves Lequette, François Terré and Henri Capitant, Les grands arrêts de la jurisprudence civile 

(12 edn, Dalloz Bibliothèque 2008) 183-92. 
47 Shirley Renner, Inflation and the Enforcement of Contracts (Edward Elgar Publishing 1999) 

15-17.  
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whether the principle will result in palpable changes in practice48 remains to be seen 

after 1 October 2016 when the reform enters into force.49 

On the other end of the spectrum, one finds a historically more generous approach to 

onerous performance in Germany, Italy, Poland, and Bulgariaðjurisdictions which 

have different paths of legal development and different historical and ideological 

influences.50 While these jurisdictions have elaborate doctrines applicable to onerous 

performance, their implementation and scope vary. As indicated above, German courts 

were the first to intervene in burdensome agreements in the aftermath of WWI by 

relying on scholarly theories. However, Germany codified an actual principle only in 

2001 in its new Bürgerliches Gesetzbuch (BGB).51 The other jurisdictions, which have 

codified provisions, have enacted them in different time periods and with different 

wordings. This evidences that while these provisions may have been inspired by 

German legal theory and practice, legislators considered the particular legal needs of 

their own country and adapted the principles to the framework and values of their own 

legal system.  

 

1.2.2 Indication of Substantial Differences in Contractual Values 
 

Historically, the approach towards changed economic circumstances has not only 

served as a barometer of substantial divergences between the values of different 

jurisdictions, but also as an indicator of the evolution of the values and principles of 

contract law within the same legal system. In that light, the idea of developing common 

solutions to problems of contract law and establishing common rules on contract in 

                                                           
48 Contemporary scholars remain divided about the principleôs merits, as evidenced by prior 

scholarly initiatives for the recodification of the French law of obligations. The avant-projet 

Catala (2005) does not accord the judge the right to modify agreements in case of 

impracticability while the avant-projet Terré (2009) does; Considering the traditional hostility 

of French civil judges towards the principle, one can expect a limited application especially 

because the article encourages parties to agree on judicial intervention before petitioning the 

court. 
49 The doctrine will apply to contracts entered into after that date. 
50 Both Bulgaria and Poland are former-communist countries. However, as indicated above, 

Poland enacted a rule on onerous performance in 1933 while Bulgaria codified it in 1996. Italy 

enacted a rule on supervening onerosity with its Fascist civil code in 1942.   
51 Section 313.  
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Europe can be traced to the early 20th century.52 Concrete, yet small-scale steps were 

taken in that regard following WWI. For instance, by 1927 a Franco-Italian Draft Code 

of Obligations was completed 53 and in 1933 the Polish Code of Obligations provided 

the occasion for the First Conference of Slavic Jurists held in Bratislava whose primary 

topic was the unification of the law of obligations in Slavic countries, including 

Bulgaria, on the basis of the Polish model.54  

While such projects failed because of lack of political will, European scholars 

continued to engage in dialogue and to seek opportunities for mutual learning. For 

instance, since the mid-1930s the French Association Henri Capitant has been 

organizing conferences aimed at exchanging ideas and identifying differences between 

legal systems. During the International Week of Comparative Law in Paris in 1937 

organized by the association, one of the six topics of discussion was the right of judges 

to modify agreements in instances of supervening events. The viewpoints of 14 

jurisdictions, including England, were presented and the conference was attended by 

hundreds of participants from various jurisdictions, including Bulgaria.55 

The principal rapporteur of the panel, Niboyet, also systematized the differences and 

identified ópersistent disparitiesô between the jurisdictions in favor of judicial 

intervention and those against it.56 He concluded that there was a clear opposition 

between the Latin Group (France, Italy, etc.) which did not allow contract modification 

and what he referred to as the óContinental Groupô (Germany, Hungary, Poland, etc.) 

which permitted modification in case of changed circumstances. Paradoxically, the 

                                                           
52 At the First International Congress of Comparative Law held in Paris in 1900, jurists declared 

their ambition to develop óa common law for all civilized mankind,ô Xavier Blanc-Jouvan, 

óCentennial World Congress on Comparative Law: Opening Remarksô (2001) 75 

Tul.L.Rev 859, 863. 
53 Nonetheless, the rise of Fascism and Mussoliniôs aspiration to implement a Fascist civil 

codeðthe 1942 Codice civileðput an end to idealism about unifying the law of obligations of 

France and Italy. On the project and its merits, see SG Vesey-FitzGerald, óThe Franco-Italian 

Draft Code of Obligations, 1927ô (1934) 14 J.Comp.Leg 1, Mario Rotondi, óThe Proposed 

Franco-Italian Code of Obligationsô (1954) 3 AJCL 345.  
54 While scholars favored the idea, the project was deemed unrealistic due to the political 

situation in Europe, Yosif Fadenhecht, óUnification of Slavic Law of Obligations,ô (1933) XIV 

(4) Yuridicheska misul 388; Had that idea been accepted, Bulgaria would have enacted a rule 

on economic onerosity as the 1933 Polish Code of Obligations is the first legal text containing 

an elaborate provision on supervening onerousness.  
55 See the list of participants in Travaux de la Semaine Internationale du Droit (Syrey 1937) 

73-95.  
56 Jean-Paulin Niboyet, óLa r®vision des contrats par le juge. Rapport g®n®ralô in Travaux de la 

Semaine Internationale du Droit (Syrey 1937) 8-13. 
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reason cited for the diverging approach towards impracticability was the interpretation 

of the principle of good faith itself.57 While in the first group the notion of good faith 

implied that contracts had to be executed and promises kept, in the second group it had 

acquired a social dimension which permitted contractual modification.58 He also 

asserted that the approach towards supervening events was directly linked to public 

policy.59 

It is also interesting that the rapporteur placed England in the middle of the spectrum 

and explained that in many instances of supervening events, such as destruction of 

physical goods, English and French law reached the same resultsðthe promisor was 

released from his obligations. However, unlike English judges, French judges could 

not rely on implied conditionsðan approach which, from his perspective, modifies the 

contract.60 Furthermore, English judges refused to intervene in instances of changed 

economic circumstances. For the purposes of our study, while Bulgariaôs solution was 

not presented at the conference, it should be clarified that at the time Bulgaria could be 

put together with the Latin Group. As we explain in Chapter 2, Bulgariaôs original civil 

law was based on the Codice civile of 1865 which largely copied the Code civil.  

Since this conference, however, the range of responses has significantly altered which 

seems to indicate an evolution of the values and contractual principles of many 

jurisdictions. While England may have appeared in the middle of the spectrum at the 

time, today the English approach seems closer to the non-interventionist camp. With 

the decision in Davis Contractors61 which established the modern test of frustration, 

English judges abandoned the idea that frustration was grounded on an implied 

condition.62 Moreover, as explained in Chapter 5, modern attempts to remedy onerous 

performance by relying on the rules of construction have not been positively received 

by the English judiciary.  

                                                           
57 ibid 11. 
58 See our discussion on the role of good faith in Bulgarian and English contract law in §4.3.2.3. 
59 Niboyet (n 56) 5. 
60 ibid 6-8; In §5.3.1.2, we argue that French and English law endorse distinct definitions of 

contractual intention and establish it in different ways. This may clarify why, in Niboyetôs 

opinion, relying on implied conditions modifies the contract and does not give effect to the 

partiesô real intentions.  
61 [1956] AC 696. 
62 Blackburn J who created the doctrine of frustration in Taylor v Caldwell (1863) 3 B & S 826 

based his decision on the theory of implied condition. See §3.1.  
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Besides, as mentioned in §1.2.1, Italy left the non-interventionist camp and enacted a 

principle on changed circumstances in 1942. Bulgaria also gradually moved to the 

extreme opposite end of the spectrum. As we explain in Chapter 2, since the 1920s, 

Bulgarian scholars had become hostile to the French law of obligations which Bulgaria 

had borrowed in the late 19th century. However, it was through the work of Lyuben 

Dikov that a radical change in attitude towards impracticability was induced. Dikov 

had dedicated a significant part of his research to clausula rebus sic stantibus since 

1923. However, as explained in Chapter 5, by the end of the 1930s, he had also 

rethought the philosophical foundation of contract to suggest ways in which the 

principle could be properly integrated not only in Bulgaria, but also elsewhere. 

Furthermore, the reports of this conference, notably Niboyetôs, enraged him and 

provoked him to write an article, which is highly critical of the liberal individualist 

model and of Niboyetôs ósimplisticô assertions about the differences between the 

various jurisdictions.63 He argued that the approach towards modification in case of 

impracticability was neither a question of public policy nor of interpretation of the 

principle of good faith, but of fundamental differences regarding the nature of contract. 

We will see in Chapters 2, 4 and 5 that Dikovôs ideas had a profound influence on the 

integration of economic onerosity in Bulgaria and may provide food for thought for the 

harmonization debate all the more that despite their different purposes and scopes, both 

the DCFR and the abandoned proposal for a regulation on CESL contain elaborate 

provisions on changed circumstances.64  

 

1.3 Choice of Jurisdictions  
 

The choice of jurisdictions for this study was motivated both by personal reasons and 

by the ample opportunity for comparative analysis which the differences between 

England and Bulgaria provide. On the one hand, the work of a comparatist is inevitably 

influenced by their language skillset, education, and cultural upbringing. I believe that 

because of these factors, I am in a position to showcase Bulgarian law and to take a 

                                                           
63 Lyuben Dikov, óDie Abªnderung von Vertrªgen den Richterô in Hedemann-Festschrift (Jena 

1938). 
64 See III.ï1:110 (DCFR) and Article 89 (CESL); Such a provision did not find its way into the 

new proposals.  
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step in re-establishing the substantive dialogue between Eastern and Western Europe 

which, ironically, was more prominent prior to the creation of the EU than at the 

moment. On the other hand, comparative law has traditionally been perceived as the 

study of difference:65 juxtaposing English and Bulgarian law indicates important 

divergences which also seem relevant to the harmonization debate. My study 

demonstrates not only that Bulgarian and English law have developed different 

principles and reach different results in similar circumstances, but also that these 

principles incarnate dissimilar values and serve as evidence of the divergent roles that 

the two jurisdictions have attributed to contract.  

 

1.3.1 Re-establishing Dialogue between the East and the West  
 

With my thesis, I purport to take a step in re-establishing the active dialogue between 

Bulgarian and Western scholarship. As I explain in Chapter 2, communism brutally 

interrupted the intensive intellectual exchange between Bulgaria and Western States. 

The current limited scholarly discussion between Bulgaria and Western Europe, and 

notably England, has resulted into lack of mutual understanding and neglect of 

pertinent differences. These divergences are not only interesting from a comparative 

perspective and have not been studied before,66 but merit more consideration in light 

of the debate on the harmonization of contract law in the EU.  

One of the main issues which stand out when examining the multifaceted 

harmonization debate is the limited involvement of scholars and interest groups of 

newly accepted MS, and particularly from Bulgaria, which only joined the EU in 

2007.67 This is regrettable as Bulgariaôs distinct path of legal development, the 

                                                           
65 See Gerhard Dannemann, óComparative Law: Study of Similarities or Differences?ô in 

Mathias Reimann and Reinhard Zimmermann (eds), The Oxford Handbook of Comparative 

Law (OUP 2006) 384.  
66 My research has not identified articles/monographs dedicated to a comparison between 

English and Bulgarian law; As explained in Chapter 2, contemporary Bulgarian authorities 

using a comparative approach content themselves with comparisons of legal texts only, thus 

ignoring both how foreign texts function in practice and the context in which they operate. 
67 My research identified only one article in a foreign language which briefly discusses the 

potential reception of harmonization in Bulgaria on 4 pages: Christian Takoff, óThe Present 

State of Harmonization of Bulgarian Private Law and Future Perspectivesô (2008) 14 Juridica 

International 118; Furthermore, articles on Bulgarian law in foreign languages are rare. By 

contrast, as discussed in Chapter 2, prior to communism, Bulgarian scholars engaged in 
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achievements of its jurisprudence and its tendency to ómix-and-matchô principles and 

concepts from various jurisdictions, as I explain in this thesis, may provide valuable 

insights regarding harmonizationôs feasibility.  

The relative silence of new MS like Bulgaria may be attributed to ówrongô timing: when 

the discussion on harmonization was most heated in the 1990s and 2000s, ónewcomersô 

were not part of the EU. Furthermore, scholars from new MS have not yet acquired the 

confidence to voice their opinion on a pan-European level. In Chapter 2, for example, 

I clarify how communism closed the door to the dynamic intellectual exchange between 

Bulgarian academics and their Western counterparts. Unlike Bulgarian scholars, 

however, academics from new MS have recently started to break the silence.68 

Nonetheless, more in-depth comparative analyses between East European jurisdictions 

themselves as well as between East European and West European jurisdictions are still 

missing from their writing. With few exceptions,69 most authors concentrate on the 

experience of their own jurisdiction without juxtaposing it to the experience of other 

jurisdictions, thus limiting their audience and missing opportunities for more engaging 

international comparative dialogue.  

On the other hand, while the debate on the necessity and feasibility of harmonization 

among Western scholars is agitated and applies a sophisticated comparative approach, 

most academics base their conclusions on comparisons between Western 

jurisdictions.70 Some of them are concerned by the significant divergences between the 

common law and continental law when in fact by continental law they understand the 

laws of leading jurisdictions like Germany and France. The over-focus on the 

                                                           
sophisticated comparisons between various legal systems and had the confidence to make 

recommendations for other jurisdictions. 
68 For example, Volume XIV (2008) of Juridica International dedicated to the óEuropean 

Initiatives (CFR) and Reform of Civil Law in New Member Statesô contains contributions from 

scholars from Estonia, Lithuania, Latvia, Poland, Hungary, Slovenia, Slovakia, and Romania. 

It also includes the Bulgarian article mentioned in footnote 66. 
69 For instance, Tichý compares the experience of Central European States in modernizing their 

private law, Luboġ TichĨ, óProcesses of Modernization of Private Law Compared, and the 

CFRôs Influenceô (2008) 15 Juridica International 36.  
70 See, for example, Reinhard Zimmermann, óRoman Law and the Harmonization of Private 

Law in Europeô in Hartkamp and others (eds), Towards a European Civil Code (3rd edn, Kluwer 

2004) 21-42; Stefan Vogenauer and Stephen Weatherill (eds), The Harmonization of European 

Contract Law (Hart 2006); Mathias Reimann and Daniel Halberstam, óTop-Down or Bottom-

Up? A Look at the Unification of Private Law in Federal Systemsô in Brownsword and others 

(eds), The Foundations of European Private Law (Hart 2011) 363-77; Gerhard Dannemann 

and Stefan Vogenauer (eds), The Common European Sales Law in Context: Interactions with 

English and German Law (OUP 2013); See also Legrandôs and Teubnerôs articles cited above. 
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differences between Western States has led to ignoring the particularities of East 

European jurisdictions which are part of the EU.71  

Certainly, this omission has an explanation. All newcomers have languages that are not 

widely spoken beyond their boundaries, which makes their law less accessible. 

Furthermore, the Cold War not only interrupted the dialogue between Eastern and 

Western scholars, but also resulted in prejudice of the West against the EastðEast 

European jurisdictions are often put in the same óbox,ô hence disregarding the 

significant differences in their history and cultural heritage as well as their specific 

needs. Moreover, these jurisdictions are often treated as óstudentsô that have to catch 

up, hence forgetting that ónewcomersô may have something to teach too. 

 

1.3.2 Examining Overlooked Differences 
 

As explained in §1.2, the various jurisdictions have developed considerably different 

approaches to changed economic circumstances which cannot be fitted in the classical 

dichotomy of Romanistic, Germanic, and common law traditions. These divergences 

may impact harmonization negatively because they may lead to discrepancies in 

interpretation of a common rule. Furthermore, we also underscored that Bulgaria and 

England appear to stand on the two opposite sides of the spectrum of jurisdictional 

responses. From a comparative perspective, it seems interesting to explore the 

magnitude of the differences in practice and to understand why the two jurisdictions 

developed dissimilar responses to impracticability. The question is also relevant 

because while there is comparative literature dedicated to impracticability in Western 

                                                           
71 While there are sporadic references to the Baltic States, Poland, and Hungary, analyses on 

Bulgarian law are rare. See Örücü, óLaw as Transpositionô (n 35) 214-16 and Norbert Reich, 

óTransformation of Contract Law and Civil Justice in the New EU Member Countries. The 

Example of the Baltic States, Hungary and Polandô (2005) 23 Penn St. Int'l L. Rev 587. 
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jurisdictions,72 few authors investigate the differences between the approaches of West 

European jurisdictions and the approaches of East European jurisdictions.73 

An initial overview of the English and Bulgarian response reveals both peculiar 

similarities and differences whose detailed analysis may be helpful in enriching the 

harmonization debate. Notably, both England and Bulgaria borrowed the will theory 

from the same jurisdiction (France) in the same time period (19th century).74 However, 

it seems the theory has acquired a different role in the contract laws of the two legal 

systems. English doctrinal writers traditionally consider English lawôs commitment to 

commercial sensibility, efficiency, and freedom of contract as its key strengths.75 By 

contrast, since the 1920s, Bulgarian doctrinal writers have sought ways of limiting 

freedom of contract and promoting substantive fairness in agreements, as explained in 

Chapters 2, 4, and 5. This traditional commitment to altruism in contract law, enhanced 

by Bulgariaôs communist experience, has also been embraced by contemporary 

                                                           
72 For example, Michael Rapsomanikis, óFrustration of Contract in International Trade Law 

and Comparative Lawô (1980) 18 Duq.L.Rev 551, Werner Lorenz, óContract Modification as 

a Result of Change of Circumstancesô in Jack Beatson and Daniel Friedmann (eds), Good Faith 

and Fault in Contract Law (Clarendon 1995), Theo Rauh, óLegal Consequences of Force 

Majeure under German, Swiss, English and United States' Lawô (1996) 25 Den.J.I.L.P 151, 

óCase 25: Effects of Inflationô in Reinhard Zimmermann and Simon Whittaker (eds), Good 

Faith in European Contract Law (CUP 2000), Mustapha Mekki and Martine Kloepfer-Pelèse, 

óHardship and Modification (or ñRevisionò) of the Contractô in Arthur Hartkamp and others 

(eds), Towards a European Civil Code (4th edn, Kluwer 2011) 651.  
73 For instance, Girsberger and Zapolskis juxtapose the Lithuanian approach to that of West 

European jurisdictions, Daniel Girsberger and Paulius Zapolskis, óFundamental Alteration of 

the Contractual Equilibrium under Hardship Exemptionô (2012) 19 Jurisprudence 121; A recent 

publication of the Common Core Project examines the approach of Slovenia, Lithuania and the 

Czech Republic. However, the focus of research remains on Western jurisdictions. See Ewoud 

Hondius and Hans Christoph Grigoleit (eds), Unexpected Circumstances in European Contract 

Law (CUP 2014) 76-98; Chapter 2 emphasizes that in Bulgaria, there are no detailed 

comparative studies on economic onerosity either.  
74 The Traité des obligations of 1761 by the French jurist Pothier was translated into English 

in 1806 and served as inspiration for English judges: Pothierôs version of the will theory 

impacted the analysis of the nature of the agreement, mistake, and assessment of damages in 

English law, David John Ibbetson, A Historical Introduction to the Law of Obligations (OUP 

1999) 220-29; In 1925 Kemp Allen emphasized: óPothier has been constantly cited in our 

Courts, and his authority has been treated with the highest respect by our judges. He cannot be 

dismissed with a wave of the hand as merely ñpersuasive,òô Carleton Kemp Allen, óPrecedent 

and Logicô (1925) 41 LQR 329, 330; In Bulgaria, the will theory was indirectly borrowed from 

France through the 1865 Codice civile which inspired the 1892 Bulgarian LOC, as explained 

in Chapter 2.  
75 See Hugh Beale, óThe European Civil Code Movement and the European Union's Common 

Frame of Referenceô (2006) 6 LIM 4, 9-10. 
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scholars76 and by Bulgarian judges who employ creative means, inspired by Bulgariaôs 

communist law, to enforce substantive fairness in contracts, as discussed in Chapters 4 

and 5. In Chapter 5, we also elucidate how the divergence between the values of 

Bulgarian and English law is an emanation of the different socio-philosophical 

frameworks underlying the contract laws of the two jurisdictions: whereas English law 

continues to develop in a liberal individualist setting, Bulgarian law operates in an 

organicized framework. 

Furthermore, as underscored in Chapters 2 and 3, even in the aftermath of WWI, 

English judges refused to intervene and extend the doctrine of frustration to instances 

of onerous performance due to the war. By contrast, following the Balkan Wars and 

WWI, Bulgarian scholars immediately began seeking solutions to the problem of 

impracticability as well as philosophical justifications of judicial intervention. Some 

even suggested extending the Bulgarian doctrine of óimpossibility of performance,ô 

which applies to physical and legal impossibility, to cases of impracticability, as 

explained in Chapter 2. There is indirect evidence that Bulgarian courts had adopted 

this solution in limited cases and were also inclined towards contract modification.77  

However, it is interesting that Bulgaria developed a specific doctrine on economic 

onerosity rather than permanently endorsing the jurisprudential solution of applying 

óimpossibility of performanceô to such cases. As will be argued, the fact that English 

law not only does not have a specific doctrine on impracticability, but also refuses to 

extend frustration to such instances seems indicative of fundamental differences 

between the values of the two legal systems regarding the function of contract and the 

role of the judge. Furthermore, the economic crisis which affected Bulgaria in 2008 

also gave Bulgarian courts the chance to examine and to apply the doctrine of economic 

onerosity.78 It is important, from a comparative perspective, to establish if England 

                                                           
76 Recently, a modern Bulgarian authority has argued that further theoretical work should be 

done to justify the promotion of more fairness in agreements, Angel Kalaidjiev, óOn the 

Autonomy of Will, Freedom of Contract, and Fairness in Contractô in Atanas Shopov (ed), 

Legal Research in Memory of Professor Ivan Apostolov (Ulpian 2001) 81-82. 
77 Apostolov draws this conclusion on the basis of extra-judicial speeches, Ivan Apostolov, The 

Law of Obligations: General Part (first published 1947, 3rd edn, BAN 1990) 241-44; Because 

of the reasons outlined in §1.5, I was unable to find those cases.  
78 Contrast with Germany which has been cautious to apply its doctrines in modern times even 

in the crisis following the reunification with Eastern Germany in 1989, Mathias Reimann, óThe 

Good, the Bad, and the Ugly: The Reform of the German Law of Obligationsô (2009) 

83 Tul.L.Rev 877, 892. 
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would have reached the same results as Bulgarian courts in the same circumstances. 

These divergences may have practical implications for cross-border trade in the EU 

and may hint at issues of discrepancies of interpretation that may arise if common 

instruments on contract are adopted.  

Finally, the integration, or alternatively the refusal to integrate, a principle on 

impracticability appears symptomatic of the tolerance to fragmentation and foreign 

influences of a given jurisdiction. In that regard, Bulgaria and England also seem to 

have an opposing approach. Unlike England which has not changed its political system 

since the 17th century, Bulgaria has experienced six different political systems only in 

the past 140 years and has dismantled and rebuilt its legal system from scratch three 

times in the same time period, as clarified in Chapter 2. This turbulent history, 

combined with Bulgariaôs tendency to ómix-and-matchô principles from foreign 

jurisdictions and to use comparative law as a primary tool of legal development, may 

also shed light on why economic onerosity was embraced. 

A comparative inquiry into how frustration and economic onerosity were developed 

may also demonstrate further unexplored substantial differences between European 

jurisdictions. With few exceptions,79 England, France, and Germany have traditionally 

sought inspiration and innovation within their own tradition with the purpose of 

enforcing coherence. Moreover, these jurisdictions are exporters of law and their 

scholars and practitioners have been committed to setting example for others. Bulgarian 

law, however, is extremely volatile and malleable and has developed strategies to adapt 

quickly to radical change. It is also incredibly tolerant of incoherence and fond of 

learning from others. As explained in Chapter 2, it has refused to follow any particular 

                                                           
79 See footnote 74; In modern times, English judges have been influenced primarily by other 

common law jurisdictions, but occasionally make references to French and German law, 

Andrew Burrows, óThe Influence of Comparative Law on the English Law of Obligationsô in 

Andrew Robertson and Michael Tilbury (eds), The Common Law of Obligations: Divergence 

and Unity (Hart 2015) 15-37; Prior to the enactment of the BGB in 1896, German law looked 

up to French law, Henri Mazeaud, óLe Code civil français et son influence en Europeô (1950) 

2 Revue internationale de droit comparé 757, 759; While in modern times legal transplants in 

Germany are rare, there is evidence that in drafting the 2001 BGB, inspiration has been sought 

in the UNIDROIT Principles. Also, when codifying Section 313 on impracticability, the 

German Parliament considered the approach of England, France, Italy, Greece, the 

Netherlands, Switzerland, and the USA, Andr® Janssen and Reiner Schultze, óLegal Cultures 

and Legal Transplants in Germanyô (2011) 2 ERPL 225, 232; While France is reluctant to 

embrace foreign principles in its contract law, it has been influenced by Germany in other fields 

like employment law.  
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system as a model and has developed an appreciation for systems relying on a more 

creative and eclectic approach to lawmaking compared to England, France or Germany.  

 

1.4 Methodology and Methodological Difficulties 
 

For many years, commentators have debated whether comparative law is a separate 

field of law or simply a research method.80 Academics arguing that comparative law is 

a separate field of law have attempted to identify and develop its proper methodology 

to promote meaningful comparisons. To this day, however, there does not seem to be 

consensus on how we should compare.81 I take the position that comparative law is a 

separate field of study. However, I do not unequivocally side with any particular 

comparative method. I believe that to explore and illustrate, but more importantly, to 

understand the differences and similarities between the English and the Bulgarian 

response to impracticability, a combination of methods should be usedðthe functional 

method, the contextual approach, and the identification of legal transplants. While all 

of them have their strengths, they also presented some challenges for my research 

which seem relevant to clarify. 

 

1.4.1 The Functional Approach 
 

As early as 1910, Pound underscored that law in the books could be different from law 

in action, implying that there could be significant discrepancies between legal theory 

and practice.82 Regarding comparative law, this observation may also be validðthere 

may be significant conceptual differences between two legal systems, but in practice 

the two jurisdictions can reach the same results. In more modern times, Zweigert and 

                                                           
80 On the major debates regarding the disciplineôs name, scope, and methodology, see Esin 

¥r¿c¿, óDeveloping Comparative Lawô in Esin ¥r¿c¿ and David Nelken (eds), Comparative 

Law: A Handbook (Hart 2007) 43-65; See also Zweigert and Kötz (n 32).  
81 Zweigert and Kötz argue that the óbasic methodological principle of comparative law is that 

of functionality,ô Zweigert and Kºtz (n 33) 34; Sacco asserts that ó[the] aim of comparative law 

is to acquire knowledge of the different rules and institutions that are compared,ô Roberto 

Sacco, óLegal Formants: A Dynamic Approach to Comparative Law. Installment I of IIô (1991) 

39 AJCL 1, 6; Örüc¿ claims that the methodology of comparison depends on the óstrategy of 

the comparative lawyer,ô ¥r¿c¿, óDeveloping Comparative Lawô (n 80) 48. 
82 Roscoe Pound, óLaw in the Books and Law in Actionô (1910) 44 Am.L.Rev 12.  
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Kötz have asserted that óthe legal system of every society faces essentially the same 

problems, and solves these problems by quite different means though very often with 

similar results.ô83 Essentially, concepts with different names and underpinnings may in 

practice be ófunctional equivalents.ô Indeed, while the functional method has been 

embraced by many scholars, it has also been criticized for focusing too much on the 

effects of doctrines and ignoring context, culture, and legal theory.84 

In light of my study, the functional method is indispensable in demonstrating whether 

the conceptual differences between English and Bulgarian lawðnotably, England does 

not have a doctrine that addresses explicitly supervening onerousness while Bulgaria 

doesðlead, in practice, to different results in similar circumstances. The question is 

twofold:  

1) to what extent and in what circumstances economic onerosity and frustration 

may be functional equivalents?  

2) can English law reach similar results to the Bulgarian doctrine of economic 

onerosity by employing other means? 

Answering these questions will be helpful in understanding if the differences between 

English and Bulgarian law regarding supervening onerousness are simply on the 

surfaceðóin the booksô rather than óin actionô in the words of Pound. However, there 

are contextual factors that may preclude the provisions of clear cut answers. While the 

questions call for an examination of case law and a comparison of the judicial approach 

to similar facts in similar circumstances, cases with identical facts are difficult, if not 

impossible, to find. Many important cases in English contract law, including cases on 

frustration, concern carriage by sea. Due to geographical and historical factors, England 

has traditionally been a leader in the maritime industry, which in turn gave its courts 

an opportunity to examine diverse maritime disputes. Unlike England, Bulgaria is not 

a maritime leader and case law involving carriage by sea is extremely limited.85 

Consequently, when explaining what the approach of Bulgarian courts would be if 

                                                           
83 Zweigert and Kötz (n 33) 34. 
84 On the functionalist method and its merits, see Ralf Michaels, óThe Functional Method of 

Comparative Lawô in Reinhard Zimmermann and Mathias Reimann (eds), The Oxford 

Handbook of Comparative Law (OUP 2006) 340-382 and Michele Graziadei, óThe 

Functionalist Heritageô in Pierre Legrand and Roderick Munday (eds), Comparative Legal 

Studies: Traditions and Transitions (CUP 2003) 100-127. 
85 On how geography impacts law development, see Bernhard Grossfeld, The Strength and 

Weakness of Comparative Law (Clarendon 1990) 75-85. 
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confronted with the cases English courts have examined, I have to rely primarily on 

legislation, doctrinal writing, and analogies from case law and will not be able to refer 

to Bulgarian case law on identical facts.  

Furthermore, the recent cases in which economic onerosity was demanded before 

Bulgarian courts also concern subject-matter that is irrelevant to England because of 

historical reasons. In Chapter 3, I refer to two fundamental cases related to lease 

agreements as well as a case in which the return of land confiscated during communism 

disturbed the contractual balance. However, historically frustration has rarely been 

recognized in agreements for the sale of property or land.86 Moreover, England has not 

experienced communism and the confiscation and subsequent return of land and 

property on a massive scale is not a problem which English practitioners have 

confronted. Once again, I will have to rely on analogies from English case law to 

illustrate the differences between the two jurisdictionsðfor instance, cases related to 

compulsory acquisitions by local authorities.   

Additionally, as mentioned in §1.1, frustration is applicable, at least in theory, to all 

types of supervening events while economic onerosity is applicable only to 

burdensome performance due to supervening events. In Chapters 2 and 3, I explain in 

more detail that Bulgarian law has a doctrine known as óimpossibility of performanceô 

designed to address instances of physical and legal impossibility. Hence, a priori 

frustration and economic onerosity cannot be functional equivalents in all cases. 

Moreover, economic onerosity terminates or modifies an agreement depending on the 

request of the aggrieved party while frustration discharges the contract automatically. 

Consequently, because of the effects prescribed by law, frustration and economic 

onerosity may also reach different results even if both are applicable to the same facts.  

For the purpose of clarity,87 I have broken down the functional comparison between 

economic onerosity and frustration into three parts:  

                                                           
86 There is evidence that this approach might change. In a Hong Kong case (Wong Lai Ying v 

Chinachem Investment Co (1979) 13 BLR 81), an agreement was found frustrated because of 

a landslip which prevented the completion of a building within the timeframe stipulated in the 

permit.  
87 I chose this approach because case law on economic onerosity is limited since the doctrine 

was enacted relatively recently. I discuss Bulgarian decisions whenever possible. However, for 

the interpretation of some of the criteria, I had to rely on legal theory which, as explained in 

§2.2.2, is a secondary source of Bulgarian law, or analogies to case law on the insurmountable 

force/chance occurrence whose role I explain in §3.2. 
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1) compare how and when frustration and economic onerosity are invoked; 

2) compare their criteria and scope of application (for the common law, infer 

the reasons for rejecting/allowing the application of frustration, as demonstrated 

by case law); 

3) compare their effects. 

The goal is to identify in what circumstances (if any) frustration and economic 

onerosity reach similar results. These questions are examined in Chapter 3. I consider 

the question whether English judges can reach the same results as economic onerosity 

by employing other means like the rules of construction separately in Chapter 5 which 

is dedicated to a comparison between the roles of English and Bulgarian judges 

regarding agreements.   

 

1.4.2 Context and Legal Transplants 
 

As explained above, the functional method may be helpful in elucidating the extent of 

the differences between the English and the Bulgarian approach to changed economic 

circumstances. However, it cannot explain the reasons for the likely similarities or 

dissimilarities in the responses of the two jurisdictions.88 Moreover, it cannot clarify 

whether the English and the Bulgarian approach to supervening onerousness is 

representative of the values of the two legal systems.  

It has been underscored that a comparatist óhas to take account of the historical 

circumstances in which the legal institutions and procedures under comparison 

evolved.ô89 Likewise, it has been asserted that ó[often] the best explanation of a legal 

institution lies in its history rather than in its current operationô90 and that ó[every] legal 

system has a unique individuality.ô91 Other authors have stressed the importance of the 

study of ólegal transplants.ô The concept was put forward in 1974 by Watson who 

contends that jurisdictions have always borrowed legal rules from one another and that 

                                                           
88 Giliker has emphasized that the challenge remaining for comparative law is óhow to provide 

an insight which not merely states the law, but permits us to understand the law in question, 

despite our own subjective preconceptions,ô Paula Giliker, ó60 Years of Comparative Law 

Scholarship in the International and Comparative Law Quarterlyô (2012) 61 ICLQ 15, 19. 
89 Zweigert and Kötz (n 33) 8.  
90 Grossfeld (n 85) 43-44.  
91 ibid 41. 



44 
 

borrowing is óthe usual way of legal development.ô92 While Watson has been criticized 

both for his views93 and for his terminology,94 it has been contended that ó[the] study 

of legal transferséshows that law is a complex phenomenon and corrects simplistic 

views regarding what law is and how it develops.ô95 In that light, it has also been argued 

that to understand a transfer, one should consider the role of those who brought it 

about.96 

Sacco, by contrast, stresses the role of ólegal formantsô in legal development. These are 

the various legal and non-legal factors that could explain the existence of a rule or 

particular legal practices within a legal system, such as the role of scholarly writing, 

the role of the judge and precedent, legal borrowing, ideology, etc.97 While different 

systems may have different legal formants, even within the same legal system, the 

various formants ómay or may not be in harmony with each other,ô98 which may explain 

divergence in results within the same jurisdiction. Some authors have even equated 

comparative law to a ócultural immersionôðóa valid examination of another legal 

                                                           
92 Alan Watson, Legal Transplants: An Approach to Comparative Law (Scottish Academic 

Press 1974) 7. 
93 Notably by Legrand who maintains that transplants are impossible because jurisdictions have 

different mentalités. He claims that the common law and continental law represent ótwo 

different ways of thinking about the law, about what it is to have knowledge of law and about 

the role of law in society,ô Legrand, óAgainst a European Civil Codeô (n 25) 45; Once a rule 

crosses the border, it acquires a new meaning in the host jurisdiction. See Legrand, óWhat 

ñLegal Transplants?òô (n 26) 55-70; Legrand, óThe Impossibility of ñLegal Transplantsòô (n 

26) 111.  
94 Scholars contend that the term ótransplantô is inadequate. Comparatists have chosen various 

termsðóreception,ô ófertilization,ô ómutual influence,ô ólegal transfersôðwhich in their opinion 

reflect the nature of the borrowing process better. On terminology, see ¥r¿c¿, óLaw as 

Transpositionô (n 36) 205-11; Some commentators have used value-charged concepts like 

ólegal irritantsô to signify the difficulties of interpretation that foreign concepts may lead to 

once transplanted. See Teubner (n 27).  
95 Michele Graziadei, óComparative Law as the Study of Transplants and Receptionsô in 

Reinhard Zimmermann and Mathias Reimann (eds), The Oxford Handbook of Comparative 

Law (OUP 2006) 474. 
96 ibid. 
97 Sacco, óLegal Formants. Installment I of IIô (n 81); Roberto Sacco, óLegal Formants: A 

Dynamic Approach to Comparative Law. Installment II of IIô (1991) 39 AJCL 343; Others 

have emphasized the importance of context and legal culture in developing the law, Alan 

Watson, óLegal Culture v Legal Traditionô in Mark Van Hoecke (ed), Epistemology and 

Methodology of Comparative Law (Hart 2004) 1-6; See also Lawrence Friedman, óThe Concept 

of Legal Culture: A Replyô in David Nelken (ed), Comparing Legal Cultures (Dartmouth 1997) 

33; The use of the term culture, however, has been criticized. See Roger Cotterrell, óThe 

Concept of Legal Cultureô in David Nelken (ed), Comparing Legal Cultures (Dartmouth 1997) 

13; David Nelken, óDefining and Using the Concept of Legal Cultureô in Esin Örücü and David 

Nelken (eds), Comparative Law: A Handbook (Hart 2007) 109. 
98 Sacco, óLegal Formants. Installment I of IIô (n 81) 30.  
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culture requires an immersion into the political, historical, economic, and linguistic 

contexts that molded the legal system.ô99 

Indeed, as noted in §1.1, frustration and economic onerosity were developed in 

different time periodsðin the 19th century and in the late 20th century. Moreover, when 

Bulgaria enacted its doctrine, the economic circumstances were extreme. A careful 

examination of the contextual factors (formants), which impacted the development of 

frustration and economic onerosity, may illuminate why England and Bulgaria have 

different responses to changed economic circumstances. In addition to socioeconomic 

circumstances,100 there are other factors, such as the preponderance of philosophical 

ideas about contract lawôs function, the distinct roles of scholars and judges, and the 

attitude to legal borrowing, which may also prove helpful in better understanding what 

the functional differences illustrate. Such a complex examination of the contextual 

factors is relevant for the harmonization debate as well because it may hint at some of 

the unexplored difficulties that could arise if common principles are adopted and 

suggest ways how they may be overcome.  

The study of context, nonetheless, may be problematic when information is not 

available or there are doubts about the sourcesô objectivity. As discussed in §1.5, 

research on Bulgarian law proved tremendously difficult in light of circumstances 

which Western scholars have not confronted. However, this challenge also 

demonstrated the power of comparative law. For instance, when comparing different 

legal systems, a comparatist may ask questions that have not been asked by national 

lawyers and may find answers that contradict the general opinion within a jurisdiction. 

Notably, my research disproved the myth propagated by Bulgarian politicians and 

scholars for 75 years that the communist Law on Obligations and Contracts (LOC), 

which is still in force today, is an original Bulgarian legal text.101  

Moreover, when a comparatist needs to present her own jurisdiction to others and 

óculturally immerseô them, or when she culturally immerses herself in another 

jurisdiction, she may discover misconceptions which are considered as undisputed truth 

                                                           
99 Vivian Curran, óCultural Immersion, Difference and Categories in US Comparative Lawô 

(1998) AJCL 43, 51.  
100 The enactment of economic onerosity cannot be explained only with the socioeconomic 

circumstances in the 1990s. We will see that Bulgarian judges apply it in significantly milder 

crises and that generally Bulgarian law is altruistically inclined.  
101 See §2.3.2.2. 
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within the jurisdictions. For example, many Bulgarian authors believe that economic 

onerosity is an exception to the general spirit of Bulgarian law although a careful 

examination reveals that Bulgarian law prioritizes interventionist mechanisms in many 

cases. Also, many English lawyers are convinced that freedom of contract is the 

ultimate guarantee for legal certainty while the example of Bulgaria shows that the 

concepts of legal certainty may differ among legal systems and that certainty is 

achievable even in a system that promotes judicial intervention, as discussed in 

Chapters 4 and 5. 

While I consider the impact of context and the origin of principles throughout this 

thesis, I have dedicated Chapter 2 to a detailed analysis of the particularities of 

Bulgarian law which are relevant to this study. Whereas for historical reasons explained 

in Chapter 2 there is no literature in English providing an account of the idiosyncrasies 

of Bulgarian law, even Bulgarian scholars are not fully aware of the extent and origin 

of some particularities.  

 

1.5 Difficulties in the Research Process 

 

Throughout my research, I faced numerous difficulties which merit more serious 

examination as they are indicative of the differences between Bulgaria and established 

democracies like England. Because of Bulgariaôs turbulent past, which I explore in 

more detail in Chapter 2, there are many mysteries surrounding the history, 

development, and practice of Bulgarian lawðan issue which may surprise UK 

researchers who have the comfort of relying on libraries and online databases to find 

their sources and who may reasonably believe both in the accuracy of parliamentary 

reports and the relative objectivity and honesty of doctrinal writing.  

To clarify, many documents from the 19th and early 20th century, which are 

fundamental for understanding the philosophy and values of Bulgarian law, are lost 

and/or forgotten due to censorship during communism. This required substantial 

archival research on my part in Bulgaria and abroad. For instance, to locate some 

essential articles by Lyuben Dikovða scholar who significantly influenced the 

integration of economic onerosity in Bulgarian law, I had to rely on libraries in Italy, 

Germany, and France. Furthermore, during communism, the study of the history of 
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Bulgarian law prior to 1944 was not encouraged. As highlighted in Chapter 2, the first 

publication on the history of Bulgarian law before 1944 appeared as late as the 1980s. 

Nonetheless, it provides a historical account from a communist perspective, which is 

relatively unhelpful, especially with regard to my goal to render a more objective 

account of Bulgarian law. 

For ideological reasons, as explained in Chapter 2, communists had to hide or lie about 

the origin of communist legislation like the Law on Obligations and Contracts (LOC) 

which is still in force today. Communist case law is not publicly accessible either. The 

only way to identify legal practice from this time is to read the few case notes in the 

textbooks of prominent communist authors or to examine the annual collection of 

decisions published by the Supreme Court.102 These books, however, do not contain all 

decisions. Moreover, the verbatim reports of parliamentary sittings during communism 

became public only recently. 

Information about legislative initiatives and case law after 1989 is also difficult to 

access. The legislative processes of the 1990s and 2000s are poorly documented. To 

illustrate, finding the motivation of the Bill that introduced economic onerosity in the 

LC at the Parliamentary Archives was difficult (it was misplaced) and disappointing. 

Economic onerosity was part of an amendment introducing more than 340 changes in 

the LC, but the motivation of the entire Bill was just 5 pages long and did not even 

mention the principle. Furthermore, modern case law is not publicly available in its 

entirety and at the same place as each court has an independent website. A researcher 

usually has to read all available decisions on a courtôs website to find decisions on a 

particular topic.103 There is a database called Apis,104 which provides paid access to 

case law for practitioners. However, its collection is not exhaustive.  

These difficulties may explain why Bulgarian law is an enigma not only to 

international, but also to Bulgarian scholars. Throughout the thesis, but particularly in 

Chapter 2, I will pinpoint facts about Bulgarian law that have not been sufficiently 

explored. For the purpose of clarity, it should be noted that wherever I mention 

                                                           
102 Following the democratic changes which restored the private/public law dichotomy, the 

Supreme Court was renamed Supreme Court of Cassation and a Supreme Administrative Court 

was established. 
103 Commentators have already raised concern about the difficulty of finding Bulgarian case 

law. See Maria Slavova et al, óThe Reform of the Judiciary. Is it Possible Here and Now?ô 

(2011) 3 Publichni politiki 122, 128-131. 
104 http://www.apis.bg/bg/. 
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provisions from the Code civil to show the historical contrast between France and 

Bulgaria, I use the codeôs current numbering, unless I have indicated otherwise.105 

 

1.6 Brief Overview of the Chapters  
 

Chapter 2 highlights the idiosyncrasies of Bulgarian contract law to situate economic 

onerosity in context and to provide the reader with historical background which is 

necessary to understand the doctrineôs significance in Bulgarian law. Chapter 3 engages 

in a comparison between the scope, criteria of application and effects of economic 

onerosity and frustration to illustrate that the principles do not reach similar results in 

similar circumstances. Chapters 4 and 5 seek the reasons, which can elucidate why 

Bulgaria and England have developed diverse responses to impracticability. While 

Chapter 4 focuses on the distinct nature of contract and the function of subsidiary 

principles in the contract laws of the two jurisdictions, Chapter 5 examines the 

particular role which Bulgarian and English judges have assumed regarding 

agreements. Chapter 6 puts forward lessons for the harmonization project on the basis 

of the comparison and the Bulgarian experience. Finally, Chapter 7 considers the way 

forward in comparative research and in policy.  

                                                           
105 The ordonnance mentioned above altered the codeôs numbering as it introduced new 

provisions. 
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Chapter 2 

Economic Onerosity in Context: Particularities 

and Development of Bulgarian Law 
 

 

 

 

 

 

 

2.1 Introduction   
 

While a detailed introduction to Bulgarian law is beyond the scope of this thesis, it is 

relevant to explain the structure and hierarchy of its sources and the context in which 

it developed in order to delineate the framework in which the principle of economic 

onerosity operates and to understand its significance in Bulgarian law. The Chapter 

draws attention to the idiosyncrasies of Bulgarian law, and Bulgarian contract law in 

particular, which distinguish it both from English law and other civilian traditionsð

notably, its fluid structure, the lack of coherence and continuity in the law (including 

case law and doctrinal writing), the central function of comparative law and legal 

transplants,1 and the particular role of jurists in Bulgaria. It also elucidates the origin 

and influences of Bulgarian civil and commercial law and pays attention to the history 

of economic onerosity within the Bulgarian legal tradition as well as its likely sources 

of inspiration with the aim of tracing the Bulgarian contribution to the doctrineôs 

development.2 

                                                           
1 On the meaning of transplants, see §1.4.2. 
2 Mitchell contends that understanding how and why legal change takes place is fundamental 

for the academic study of law. He also emphasizes that it is important to go beyond traditional 

evidence to adequately understand the process of change and its implications, Paul Mitchell, 

óPatterns of Legal Changeô (2012) 65 CLP 177-201; One of the purposes of this Chapter is to 

go beyond the obvious sources of evidence to denounce some of the convenient myths 

propagated by Bulgarian commentators. 
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2.2 Understanding Bulgarian Legal Terminology  
 

The two main legal instruments relevant to the application of economic onerosity are 

the Law on Obligations and Contracts (LOC) and the Law on Commerce (LC). 

Nonetheless, before presenting these legal instrumentsô development and influences, it 

is important to situate them in the general framework of Bulgarian law to explain their 

function and interaction. This is also an occasion to clarify Bulgarian legal terminology, 

which is pertinent for my study, and to pinpoint some key differences between 

Bulgarian civil law and the civil laws of Western jurisdictions, including England.  

 

2.2.1 Structure of Bulgarian Civil Law 
 

Unlike most European jurisdictions, Bulgaria does not have a civil code.3 Its civil law 

is dispersed in various laws and codes with a limited scope,4 case law and scholarly 

writing.5 There are two models of structuring civil law both of which are based on 

Roman lawðthe Institutionalist one borrowed by the Code civil and the Pandectist one 

incarnated in the BGB.6 Despite the lack of civil code, Bulgarian civil law has a 

ódisguisedô Pandectist structure. However, while the óspecial partsô of its civil law are 

codified in various laws and codes,7 its ógeneralô part is not.8 Bulgarian judges infer the 

                                                           
3 Nordic countries, England, and the Irish Republic do not have civil codes either. 
4 Articles 3 and 4 of the Law on Statutory Instruments stipulate the difference between a law 

and a code. A code regulates an entire branch of law while a law regulates particular social 

relations within a branch. Also, contrast with a civil code which systematizes the core areas of 

private law.  
5 Both are secondary sources of law, as explained in §2.2.2.  
6 The Code civil is based on Justinianôs Institutes and divides civil law into three partsðof 

persons, of things, and of actions. The BGB of 1896 was developed by the German Pandectist 

School and is based on Justinianôs Pandects. It divides civil law into a ógeneral partô specifying 

the general principles and sources of civil law, the rules of interpretation, etc. and óspecial 

partsôðof property, of obligations, etc.; On the importance of Justinianôs Institutes and 

Pandects, see George Mousourakis, The Historical and Institutional Context of Roman Law 

(Ashgated Publishing 2003). 
7 For example, Law on Inheritance, LOC, etc.  
8 A codified general part signifies a modern approach towards codification. The BGB has a 

general part. Furthermore, Latvia, Estonia, Poland, Hungary, and the Czech Republic all have 

codified general parts of civil law that were recently reformed; In Bulgaria, a draft project of a 

civil code, including a general part, was discussed in the 1950s, but it was rejected for being 

ill -written. While a new draft of a civil code was proposed in the 1990s, scholars deemed it 

underdeveloped, Christian Takoff and Petko Popov, óAbout the Project for a Civil Code as of 

1999ô [2000] 1 Turgovsko pravo 3.  
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general part from Bulgarian scholarly writing, from the spirit of the various laws and 

codes, and from case law.9 Besides, the óspecial partsô of civil law have their own 

ógeneral parts.ô Nonetheless, the general parts of special laws like the LOC often neither 

specify the underlying principles of the documents nor their purpose. Consequently, 

judges infer these legal instrumentsô underlying principles and purposes from their 

spirit, case law and doctrine.  

While this particularity has a historical explanation I discuss in §2.3.1, it allows certain 

flexibility of interpretation and an opportunity for rapid evolution of the law if needed. 

It is also a double-edged sword because it may lead to divergences in interpretation, as 

I illustrate in the subsequent Chapters. Bulgarian doctrine, for example, is not 

unanimous on what the general principles of Bulgarian civil law are and what they 

imply.10 This idiosyncrasy is important for the application of economic onerosity. 

Article 307 (LC) stipulates that judges intervene in the agreement in the name of 

fairness and good faith, but neither the LC nor the LOC clarifies how these principles 

are relatedðwhether they have equal weight, whether they overlap, whether one is a 

consequence of the other, etc. In Chapter 4, I clarify that doctrinal opinions diverge. 

One may speculate that, to some extent, the Bulgarian court plays a similar role to the 

English court because both may choose to redefine key principles of contract or develop 

new ones. We explore this theme in further detail in Chapters 4 and 5, where among 

other examples we discuss instances of how English and Bulgarian judges rely on 

creativity to combat substantive unfairness. This issue is also relevant for the 

harmonization debate. For instance, the DCFR has explicitly defined its four 

underlying principlesðfreedom, security, justice, and efficiency.11 Considering that 

the DCFR is supposed to serve as a ótoolboxô for national legislators and judges, some 

jurisdictions might be inclined to rely on these principles when modifying the general 

                                                           
9 Maria Pavlova, Civil Law: General Part (Sofi-R 2002) 46. 
10 Pavlova, for instance, identifies five fundamental principles: autonomy of the subjects of 

law, fairness in civil relations, equality of the subjects of law, adequate defense for 

infringement of rights, and legal certainty, Pavlova (n 9) 46-51; Many Bulgarian laws refer to 

the principle of good faith, but there is no consensus whether it is a fundamental principle of 

Bulgarian civil law. It is recognized as an underlying principle of the law of obligations, Angel 

Kalaidjiev, The Law of Obligations: General Part (5th edn, Sibi 2010) 24; During communism, 

nonetheless, doctrine promoted other general principlesðfor instance, the primacy of State 

interests over private interests. 
11 Principles, Definitions and Model Rules of European Private Law: Draft Common Frame of 

Reference (DCFR) 13.  
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part of their laws on obligations or when interpreting European harmonizing 

legislation. In §6.5, we analyze how the Bulgarian approach to developing the 

underlying principles of contract may be helpful in demonstrating the advantages and 

disadvantages of such a restrictive definition of the principles.  

 

2.2.2 Sources of the Bulgarian Law of Obligations 
 

The Bulgarian law of obligations has diverse sourcesðthey are dispersed and do not 

have the same weight. As noted above, Bulgarian civil law does not have a codified 

general part. Moreover, the general parts of the special laws neither explain the 

underlying principles of the documents nor how they interact with one another. 

Consequently, the hierarchy of the sources of law, including the sources of the law of 

obligations, is subject to interpretation. The primary ones are the Constitution12 and the 

various laws and codes. Moreover, modern Bulgarian law formally divides private law 

into civil and commercial lawðwhat is known as ódualism of private law.ô13 While 

theoretically having such a distinction allows for two separate contractual regimesð

one for merchant transactions and one for non-merchant transactions,14 in practice the 

two branches are considered subsidiary. The two most pertinent sources of law for our 

study are the Law on Obligations and Contracts (LOC) and the Law on Commerce 

(LC), which have a peculiar history we expose in more detail in §2.3. Because of 

Bulgarian private lawôs dualism, rules from the LC like economic onerosity are 

applicable to civil transactions. Additionally, the rules on contract in the LOC apply to 

                                                           
12 The current one was enacted in 1991. It contains norms like the autonomy of will which are 

also relevant to the law of obligations.  
13 Emil Zlatarev and Veselin Hristoforov, Commercial Law (Ciela 2008) 20; Dualism is not 

universally accepted in continental jurisdictions. It has been embraced in France and Germany. 

However, Italy and Switzerland do not have autonomous commercial law. See International 

Encyclopedia of Comparative Law (1981) vol VIII, ch 2, para 167-70; Dualism does not exist 

in England.  
14 Article 1 (LC) provides the definition of ómerchant.ô Merchants are legal entities or natural 

persons having particular scopes of activity enumerated in the article; The types of entities 

involved do not necessarily determine the type of the transactionðthere could be a merchant 

transaction between non-merchants and a non-merchant transaction between merchants. 

Article 286 (LC) establishes the definition of ómerchant transactionô; Also note that with the 

enactment of the Law on Consumer Protection, a third contractual regime was endorsed. Thus 

depending on the circumstances, a person or entity falling under the scope of merchant as 

defined in the LC could be considered a consumer. 
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merchant transactionsðin Chapter 3 we explain that some criteria of application of 

economic onerosity are derived from the LOC. 

In addition to the LC and LOC, there are other laws that may be relevant to a contract 

depending on its scope. For example, the Code of Commercial Maritime Navigation 

contains rules that are only applicable to contracts concerning carriage by sea. This 

particularity is important for our functional analysis in Chapter 3. When explaining 

what the Bulgarian approach would be in a case English judges have confronted, we 

may refer to rules contained in the special laws and codes. 

Both case law and scholarly writing are secondary sources of law. The only court 

decisions binding for all courts in the future are the decisions on interpretation by the 

Bulgarian Supreme Court of Cassation (SCC)15ðthey are rendered when legal practice 

is severely divided on the interpretation of certain rules.16 It should be noted that not 

all supreme courts of continental systems have the practice of distinguishing between 

decisions on interpretation and regular decisions on cassation.17 In Bulgaria, regular 

                                                           
15 During communism, there were two types of mandatory guidelines for interpretation 

rendered by the Supreme Courtðdecisions on interpretation and decrees of the Plenum. On 

the main difference between them, see Vitali Tadjer, Civil Law of Peopleôs Republic of 

Bulgaria: General Part. Section 1 (Sofia 1972) 79-85; While the law no longer allows the SCC 

to render decrees, the ones from communist times may still be relevant.  
16 These special decisions by the general assemblies of SCCôs chambers are governed by 

articles 291-292 of the Code of Civil Procedure and articles 124-131 of the Law on the 

Judiciary System. These decisions explain how certain principles should be interpreted, but do 

not apply them to concrete cases. They may be requested by SCCôs judicial panels or other 

State authorities, but not by the parties to a dispute. Regular decisions on cassation are binding 

only for the parties to the dispute, but have important persuasive value for the lower courts; 

The decisions on interpretation are rendered rarely. Compare with the Cour de cassation, which 

often resorts to revirement de jurisprudence (reversal of case law) although France has not 

recently experienced radical political change, Maiwenn Tascher, óThe Reversals of Case Law 

of the Court of Cassationô (Doctoral Thesis, Universit® de Franche-Comté 2011)  

<https://tel.archives-

ouvertes.fr/file/index/docid/790014/filename/these_A_TASCHER_Maiwenn_2011.pdf.pdf>. 
17 Such a distinction does not exist in France or Germany. See the discussion on French and 

German case law in Jack Beatson and Eltjo Schrage, Unjustified Enrichment (Hart 2003) 15-

20; Unlike French decisions, which are anonymous, Bulgarian decisions normally include the 

name of the judicial panelôs president. Unlike French judges, Bulgarian judges may dissent 

similarly to English judges.  

https://tel.archives-ouvertes.fr/file/index/docid/790014/filename/these_A_TASCHER_Maiwenn_2011.pdf.pdf
https://tel.archives-ouvertes.fr/file/index/docid/790014/filename/these_A_TASCHER_Maiwenn_2011.pdf.pdf
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court decisions,18 including SCCôs regular decisions and rulings on cassation,19 have 

only persuasive value in court. Scholarly writing also has persuasive value in courtð

courts often rely on doctrine to fill in gaps in the law.20 In §2.3.2, we will see that 

Bulgarian scholars played a major role in introducing economic onerosity to Bulgarian 

law and in developing its criteria of application. In Chapter 4, we will also examine a 

peculiar phenomenonðhow contemporary Bulgarian courts have cited communist 

doctrine to redefine key legal principles. 

In that light, it has been asserted that the function and role of legal doctrine depends on 

the jurisdiction at hand.21 Compared to continental scholars, and Bulgarian scholars in 

particular, English academics have a less palpable influence on adjudication. Various 

factors may have affected scholarsô role in the English tradition:  

¶ The lawmaking role of judgesðEnglish judges do not recognize scholarly 

writing as a source of law unlike Bulgarian judges;22  

¶ The relatively late development of English legal scienceðwe will see in §2.3 

that while Bulgarian law was a ólate bloomerô for historical reasons, Bulgarian 

                                                           
18 The courtsô hierarchy has direct implications for the value of their decisions: a decision by 

any of the supreme courts (SCC or Supreme Administrative Court) has more persuasive value 

than a decision by the lower courts; Also, note that Bulgarian courts can render two types of 

judgmentsðrulings on admissibility and decisions on the merits. With their decisions, the 

upper courts either quash (fully or partially) or affirm decisions of the lower courts.  
19 Unlike the supreme courts of common law jurisdictions, which can review both questions of 

law and fact, the courts of cassation of civil jurisdictions are competent for reviewing only 

questions of law. On the different roles of these courts, see Sofie Geeroms, óComparative Law 

and Legal Translation: Why the Terms Cassation, Revision and Appeal Should Not be 

Translated...ô (2002) 50 AJCL 201-228. 
20 On the role of Bulgarian scholarly writing, see Rosen Tashev, General Theory of Law (Sofia 

2010) 147-150. 
21 For a comparative and philosophical analysis of the role of doctrine, see Enrico Pattaro (ed), 

Scientia Juris. Legal Doctrine as Knowledge of Law and as a Source of Law. Treatise of Legal 

Philosophy and General Jurisprudence: Volume 4 (Springer 2005). 
22 For many years, references to the writings of living authors were suppressed in English 

courts, Mitchell, óPatterns of Legal Changeô (n 2) 197; However, this does not mean that 

English judges did not read academic research and could not be indirectly influenced by it. 

Furthermore, the approach seems to have evolvedðin some cases I discuss like the Sea Angel 

[2007] 2 Lloyd's Rep 517 modern treatises were cited. Nonetheless, in Bulgaria, scholars have 

traditionally impacted law development in several ways: 

¶ by providing commentaries on how legislation should be interpreted which in turn are 

cited by judges; 

¶ by promoting new solutions in their writings, which are then embraced by legislators 

or judges; 

¶ by helping the SCC to draft its decisions on interpretation; 

¶ by participating in the working committees drafting legislation, etc.  
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legal science developed prior to English legal science and was and still is 

instrumental for the development of Bulgarian legislation and court practice;23  

¶ The less marked links between academia and politicsðwhile there are 

examples of English academics seeking political engagement,24 in Bulgaria, by 

tradition since the 19th century as discussed in §2.3, members of Sofia 

Universityôs Law Faculty become MPs, ministers, and judges. Hence they have 

a chance to argue in favor of Bills or to influence interpretation based on their 

ideas developed as researchers. This Faculty, however, constitutes of a very 

small community where most junior academics have been students of the senior 

academics.25 We will see in §2.3.2 how this fact could have played a role not 

only in the integration of economic onerosity, but also in the drafting of the 

LOC and LC. 

Finally, there are other secondary sources of Bulgarian civil law, which may also be 

sources of the law of obligationsðlegal custom, fairness, morality, international 

agreements, EU legislation, etc. The most interesting for my study is the principle of 

fairness whose role I discuss in Chapters 4 and 5. In the next section, we will see that 

following the Liberation from the Ottoman Empire, Bulgarian laws were enacted 

progressively, which left many gaps. That is why article 10 of the Law on Civil Legal 

Procedure, which was in force until 1952, explicitly recognized fairness as a separate 

source of law.26 This peculiarity distinguishes Bulgaria from continental jurisdictions 

                                                           
23 Between 1700 and 1965 the dominant form of legal education in England was apprenticeship. 

Hence legal education in English universities did not have the same prestige as legal education 

in continental universities. Even today some scholars have noted that there is certain hostility 

by barristers who believe that a university degree in law is not valuable. It has been asserted 

that the relationship between academic law and the legal profession is problematic, David 

Sugarman, óA Special Relationship? American Influences on English Legal Education, c 1870-

1965ô (2011) 18 IJLE 7, 14.  
24 The UK Parliament often invites scholars to testify for evidence.  
25  In the UK, one may observe a different phenomenonðlack of clear separation between the 

judiciary and legislative authorities. See Mitchellôs discussion about the history behind the Law 

Reform (Frustrated Contracts) Act 1943, Paul Mitchell, óFibrosa Spolka Akcyjna v. Fairbairn 

Lawson Combe Barbour, Limited (1942)ô in Charles Mitchell and Paul Mitchell (eds), 

Landmark Cases in the Law of Restitution (Hart 2006) 247-73. 
26 óCourts are obliged to decide cases according to the rationale of the laws in force. If the laws 

are incomplete, unclear or contradictory, courts should decide based on the general spirit of the 

law. If there is no law, courts base decisions on custom. If there is no custom, they base their 

decisions on fairness.ô 
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like France and Germany.27 However, to some degree, it approaches it to England,28 

although we will see that Bulgaria and England have distinct notions of fairness. While 

article 10 has been subsequently abrogated, Bulgarian doctrine argues that fairness 

remains a separate source of law.29  

It should be noted that article 5 of the current Code of Civil Procedure30 replaced 

fairness with morality as a source of law and eliminated the hierarchy between the 

secondary sources, which was stipulated in article 10 cited above. In this way, 

legislators recognized morality on par with the general principles of law and legal 

customða particularity with practical implications not only for the application of 

economic onerosity, but also for the role of Bulgarian courts regarding agreements, 

which we explore in Chapter 5. While morality plays an important role in English law, 

we will see that the Bulgarian and English moral reference points diverge.  

 

2.3 The Struggle for Bulgarian Law 
 

In contrast to most Western European jurisdictions31 whose laws developed gradually, 

the Bulgarian legal system does not have a coherent historical path. It had to be rebuilt 

almost from scratch several times since the late 19th century due to drastic political 

changes which necessitated rapid legislative initiatives óin bulkô and a brisk adaptation 

to new socio-economic values, as we discuss below. Three main periods of recent legal 

development can be identified: the re-establishment and advancement of the Bulgarian 

State after the Liberation from the Ottoman Empire (1878-1944), communism (1944-

                                                           
27 Ivan Apostolov, Evolution of the Continental Theory of Interpretation (Imprimerie de 

lôUniversit® 1946) 44-47.  
28 It has been contended: óécommon law judges traditionally have inherent equitable power: 

they can mold the result in the case to the requirements of facts, bend the rule where necessary 

to achieve substantial justice, and interpret and reinterpret in order to make law respond to 

social change,ô John Henry Merryman and Rogelio P®rez-Perdomo, The Civil Law Tradition: 

An Introduction to the Legal Systems of Europe and Latin America (3rd edn, SUP 2007) 51. 
29 Pavlova (n 9) 92-95. 
30 óCourts examine cases according to the precise meaning of the laws. When the laws are 

incomplete, unclear or contradictoryðaccording to the spirit of the law. If there is no law, 

courts base their decision on the general principles of law, custom and morality.ô 
31 With few exceptions like Belgium where Napoléon imposed the Code civil, legal 

development in the West was gradual and uninterrupted by dramatic political changes.  
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1989), and the transition period to democracy and subsequent entry to the EU in 2007 

(post-1989).32  

The relationships between these periods should be examined to understand the 

particularities of contemporary Bulgarian law. The radical changes of the legal system, 

notably communism, interrupted the natural evolution of Bulgarian law and resulted in 

inconsistencies with which Bulgarian law continues to struggle today. Nonetheless, 

because of these changes, Bulgarian law also developed a capacity to adapt quickly to 

legal change and acquired a tolerance for fragmentation, which in turn explains the 

special role of Bulgarian judges and scholars. Moreover, since its birth, Bulgarian law 

has been conceived by Bulgarian lawyers with backgrounds in diverse foreign laws. 

Consequently, legal transplants and comparative law are the primary vehicles through 

which law advances.   

However, Bulgarian lawmakers did not settle on any particular legal system as a source 

of inspiration, which is typical for countries which are traditionally open to foreign 

influences.33 Since its conception, Bulgarian law has constituted of a ópatchworkô of 

influences. Subjectively ómixing and matchingô principles and concepts from foreign 

law and modifying them to adapt them to the Bulgarian legal system is a feature of 

Bulgarian lawmaking. We will see that lawmakers usually borrow principles from the 

jurisdiction in which they earned their law degree, from jurisdictions they admired or 

                                                           
32 This division is adopted for the sake of clarity. Following the Liberation, Bulgaria faced 

diverse challenges which affected its State structure and its laws. For a historical account, see 

Milcho Lalkov, Bulgaria after the Liberation (Polis 2001); Despite the provisions of the San 

Stefano Peace Treaty (1878), which ended the Bulgarian Liberation War, the Congress of 

Berlin (1878) partitioned Bulgaria into threeðPrincipality of Bulgaria, Eastern Rumelia, and 

Macedonia. This unjust, from a Bulgarian perspective, partition triggered a national unification 

movement, which partially succeeded in 1885, when Eastern Rumelia joined the Principality 

of Bulgaria. For our studyôs purposes, references would be made to legislation of the 

Principality of Bulgaria; The Congress of Berlin was unjust in other ways too: it took away 

territory from Bulgaria and formally made the Principality of Bulgaria a vassal state to the 

Ottoman Empire. After a long struggle, Bulgaria became officially an independent kingdom in 

1908; Also, in 1934 a coup dô®tat established a temporary military dictatorship. After regaining 

power, the Bulgarian tsar instituted a ódictatorialô monarchy (1935-1943). These regimes did 

not impact contract law directly. We will see, nonetheless, that there had been a general 

predisposition to greater State regulation since the 1920s. 
33 For example, Austria and Italy have been heavily influenced by German and French law. See 

Michele Graziadei, óLegal Culture and Legal Transplants. Italian National Reportô (XVIII 

Congress of Comparative Law, Washington, July 2010), Herbert Hausmaninger, The Austrian 

Legal System (4th edn, Manz 2011). 
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from jurisdictions whose language they spoke.34 This idiosyncrasy was preserved 

during communism, although the origin of the principles codified during that period 

has not been disclosed. Hence, contemporary Bulgarian law is simultaneously infused 

with Romanistic and Germanic principles, remnants of communist ideals and original 

Bulgarian ideas.   

The two legal texts relevant to the principle of economic onerosityðthe LC, which 

codifies it, and the LOC, which provides the general rules on contractðillustrate the 

connections between the three main historical periods and the challenges brought about 

by communism. The current LOC was enacted in 1950 during communism. After the 

rise of democracy in 1989, legislators decided to retain it and amend it rather than to 

draft a new LOC from scratch. The amendments were partially inspired by the 1892 

LOC which was in force before the current one and by Bulgarian doctrine prior to 

communism, as explained below. The current LC, nonetheless, is a modern creationð

it was progressively enacted in parts starting in 1991. However, when drafting it, 

Bulgarian legislators examined the LC which was in force prior to communism, as 

further discussed below. Moreover, some principles like article 307 on economic 

onerosity are inspired by the writings of established scholars prior to communism.  

This section highlights the most important features of Bulgarian lawôs development in 

all three periods with a focus on the LC and LOC. §2.3.1 explains why Bulgarian law 

has been volatile and incoherent since its birth and how scholars and judges have played 

an important role in improving it. §2.3.2 reveals why comparative law and legal 

transplants are the primary tool of legal development and why contemporary Bulgarian 

law is a patchwork that cannot be fitted into the legal families óbox.ô §2.3.3 elucidates 

how and why economic onerosity was introduced to Bulgarian law. 

 

 

 

                                                           
34 Arguably, they introduced óchanceô as means of legal development; Comparatists have 

identified diverse factors that lead to borrowing: imposition through violence (when a 

conqueror imposes its laws on the conquered), prestige (admiration of a certain jurisdiction by 

another jurisdiction) and chance (historical accidents), Esin ¥r¿c¿, óLaw as Transpositionô 

(2002) 51 ICLQ 205, 214-18. 
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2.3.1 Volatility and Incoherence 
 

Bulgariaôs dramatic history sheds light on the structure and volatility of Bulgarian law. 

Legislators from all three periods described above have contributed to the incoherence 

of Bulgarian law although the concrete reasons for doing so diverge. On the one hand, 

the particularities of Bulgarian law reform assigned a special role for Bulgarian judges 

and scholars as authorities to improve the law and fill in gaps. On the other hand, these 

idiosyncrasies result in challenges for legal practice and researchðas explained below, 

communism interrupted the natural evolution of Bulgarian law and set it on a path of 

perpetual identity crisis.  

 

2.3.1.1 Post-Liberation  Law Reform 
 

As noted in §2.2.1, Bulgaria does not have a civil code. This feature can be explained 

with the colossal task confronted by the first Bulgarian statesmen. Following the 

Liberation in 1878, they had to build a country from scratch35ðdevelop a political 

system, reinstate the monarchy, draft a Constitution and laws, and create an elaborate 

court system,36 without prior experience. In the span of several decades, they had to 

catch up on the legal development that independent nations had while Bulgaria was 

under Ottoman rule. Because of the immensity of the challenge, they were forced to 

adopt a piecemeal approach and draft the laws which were most urgently needed firstð

the LOC and the LC being enacted respectively in 1892 and 1897.37 The Bills were 

passed as soon as the drafts were completed and there is no evidence of coordination 

between the drafting committees.38   

                                                           
35 See Lalkov (n 32).  
36 On the turbulent development of the court system after 1878, see Angel Djambazov, Court 

System of Bulgaria 1878-1944 (NIZ 1990). 
37 The first Bulgarian constitution was adopted in 1879. Laws regulating the various branches 

of law were progressively enactedðLaw on Acquisition of Uninhabited Land (1880), Laws on 

the Court System (1880 and 1883), Law on Inheritance (1890), Law on Obligations and 

Contracts (1892), Law on Commerce (1897), etc. For the most important legal initiatives, see 

Dimiter Tokushev, History of the New Bulgarian State and Law 1878-1944 (Sibi 2008). 
38 Later, this particularity troubled both legislators and scholars. The Law on Codification 

(1916) established a permanent committee supposed to group and unify laws pertinent to the 

same branch of law; Furthermore, in the 1930s Bulgarian scholars argued that the laws in force 

had no connection with one another, Konstantin Katzarov, óCoordinating Civil and 

Commercial Law with Criminal and Procedural Lawô (1939) 1 Advokatski pregled 24. 
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Since there were gaps in the law, Bulgarian legislators explicitly gave judges the power 

to make law by recognizing fairness as a separate source of law, as discussed in 

§2.2.2.39 While this approach may seem anachronous from a continental perspective,40 

it was not striking from a Bulgarian standpoint. In the Ottoman Empire, Bulgarians had 

retained relative autonomy in resolving disputes among themselves. Prior to the 

Ottoman conquest in 1396, Bulgaria had its own customary law.41 Under Ottoman rule 

it was still applicable to Bulgarian family matters, inheritance disputes, and agreements 

between Bulgarians. These disputes were resolved by the church, the guilds of 

craftsmen, the mayors, etc. It has been contended that these informal adjudicative 

authorities did not apply law as professional judges, but as practitioners who based their 

decisions on conscience and were approached by Bulgarians because they trusted them 

rather than the corrupt Ottoman courts.42 Essentially, the first Bulgarian modern courts 

were not only symbolic of Bulgariaôs independence, but could benefit from the 

reputation of the prior informal Bulgarian adjudicative authorities. 

In addition to judges, Bulgarian scholars also assumed the role of authorities who could 

fill in gaps in the law. The first Bulgarian universityðSofia Universityðwas founded 

in 1888 and its Law Faculty opened doors in 1892.  In §2.3.2, we underscore that the 

first Bulgarian legal scholars were all comparatistsðthey relied on comparative law as 

a critical tool that could demonstrate the weaknesses of Bulgarian law and justify the 

integration of new principles like economic onerosity, which was first advocated in the 

1920s. This openness to seek inspiration from foreign law has been preserved until 

today. These scholars also established another Bulgarian traditionðthey were strongly 

                                                           
39 This view is held by Apostolov. See Apostolov, Evolution (n 27) 45; Others argue that 

legislators may purposefully leave loopholes in legislation to give judges the opportunity to 

adjust legal norms to the complex cases that life brings to their attention, Tzeko Torbov, History 

and Theory of Law (BAN 1992) 364. While Torbovôs opinion is more relevant to the mature 

Bulgarian law rather than to its early stages, it shows Bulgarian scholarsô conviction that 

legislation is not self-sufficient.  
40 One of the main reasons why the Code civil was enacted were the excesses of the judges 

during the ancien regime. Ascheri asserts that French codification finally freed citizens ófrom 

the despotic and unaccountable discretion exercised by judges under the old system,ô Mario 

Ascheri, óTurning Point in the Civil-Law Tradition: From lus Commune to Code Napol®onô 

(1996) 70 Tul.L.Rev 1041, 1043; Moreover, unlike Bulgarian judges who received their 

discretion from legislators, German judges self-declared their discretion by developing 

jurisprudential solutions, including principles addressing onerous performance. See footnote 

38 (Chapter 1). 
41 For a summary of its main principles, see Galabina Petrova and Peter Petrov, History of the 

Bulgarian State and Law: Sources 680-1944 (4th edn, Albatros 2010). 
42 Galabina Petrova, History of the Bulgarian State and Law (680-1878) (Sibi 2009) 360-63.  
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involved in political affairs. Many of them were judges, ministers, or MPs and could 

promote their ideas about law development and have a direct impact on legislation and 

adjudication.43 For example, the proposal to enact a principle on economic onerosity in 

modern times was put forward by an academic from Sofia University who was an MP.44 

 

2.3.1.2 Communist Propaganda 
 

Communism45 changed profoundly Bulgarian law, and Bulgarian contract law in 

particularðit altered its values by heavily ideologizing it and it attempted to detach it 

from its roots. After 1944, all laws of the Kingdom of Bulgaria were abolished within 

a limited timeframe (1949-1952) and new laws inspired by Marxism-Leninism were 

enacted. The LOC and the LC were no exceptionðin 1950 a new LOC was passed. 

During communism, there was no LC (no dualism of private law as discussed in §2.2.2) 

because the regime did not allow private initiative. All companies were state-owned 

and their transactions were regulated by the LOC and other Acts of Parliament.46 

Communist dictatorship also undertook a ruthless purge at the Law Facultyðmany 

authorities like Dikov and Apostolov who made invaluable contributions to the 

development of Bulgarian law and the integration of economic onerosity and who I cite 

                                                           
43 For instance, the 1892 LOC was drafted by a committee of three members. Two of themð

Stoyanov and Danchovðserved as Presidents of the SCC and also pursued careers at Sofia 

University. Stoyanov was also an MP and Danchovðminister of justice twice. Sgurev, a 

member of LCôs drafting committee, was a scholar, President of the Bulgarian Parliament, and 

President of the Bulgarian Bar Council. For the composition of the committees, see Tokushev 

(n 37) 176 and 203; See also SCCôs website  

<http://www.vks.bg/vks_p01_05.htm>. 
44 When discussing amendments to the LC in 1993, Professor Orsov concluded: óI would like 

to declare my desire to include a text regulating economic onerosity inéthe LC.ô See Verbatim 

Report of the Sitting of the Bulgarian Parliament of 2 June 1993; While further discussion on 

the principle did not take place in Parliament prior to 1996, it seems likely that his proposal 

influenced the working group on the LC. 
45 The rise of communism in Bulgaria resulted in brutal expropriation and purgesðmany 

politicians from prior governments, businessmen and intellectuals were sentenced to death or 

concentration camp by the shameful ópeopleôs court.ô See Polya Meshkova and Dinyu 

Sharlanov, The Bulgarian Guillotine (Democracy 1994).  
46 For the types of state-owned entities, see Vitali Tadjer, Civil Law of Peopleôs Republic of 

Bulgaria: General Part. Section 2 (Sofia 1973) 73-186. 

http://www.vks.bg/vks_p01_05.htm
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throughout this thesis were expelled and/or sent to concentration camp47 because their 

work was deemed óbourgeois,ô óFascist,ô and against the people.48  

Communism relied on propaganda and censorship to promote convenient lies and 

unfortunately Bulgarian law fell victim to the regime as well. To a significant extent, 

the achievements of scholarship prior to communism were deliberately forgotten. This 

has made the research on this particular period extremely challenging. The original 

studies by authors prior to communism are buried in national archives or antique 

bookshops.49 Furthermore, academics specializing in the history of Bulgarian law are 

relatively few to this day. During communism this type of research was suppressed for 

ideological reasons. The first systematized studies on the development of Bulgarian 

law post-1878 appeared in the late 1970s and 1980s50 when the communist regime was 

less strict. However, more comprehensive studies on Bulgarian lawôs history prior to 

1944 were published after 1989.51   

In addition to attempting to delete the history of Bulgarian law, the communist regime 

intentionally lied about the origin of its own lawsða particularity which has caused a 

permanent identity crisis for Bulgarian law. To this day, there is no research on the 

origin of the LOC, which is still in force, and nothing is known about its authors. 

Contemporary authorities seem to have fallen prey to the propaganda. Some claim that 

the LOC is an original Bulgarian normative act created in accordance to the classical 

solutions of the continental (French-German) tradition.ô52 Others maintain that the 

1950 LOC is based on óthe principles of socialist law and planned economy.ô53  

                                                           
47 For a personal account of the purges, see Professor Venedikovôs Memories (PV 2003). 
48 Communists accused of óFascismô those promoting Western influences. In §2.3.2, we explain 

that Dikov was one of the most prominent academics in the post-Liberation period and that his 

work is instrumental for economic onerosityôs integration. However, communist writers 

referred to Dikov as the ómost distinguished Fascist scholar.ô See Tadjer, Civil Law. Section 1 

(n 15) 48. 
49 During communism they were saved by people who protected them in their private libraries. 
50 The first book of this kind is Mihail Andreevôs History of the Bulgarian Bourgeois State and 

Law 1878-1917 (Sofi-R 1993). To avoid censorship, however, Andreev had to speak about 

óachievements positive from a bourgeois perspectiveô because, from a communist standpoint, 

they are óagainst the people.ô Despite having infused his book with communist ideology, 

Andreev makes a contribution in describing law development post-1878 and paying hidden 

tribute to scholars from those times.  
51 See Tokushev (n 37); Petrova and Petrov (n 41). 
52 Kalaidjiev (n 10) 26. 
53 See Tokushev (n 37) 182. 
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My archival and comparative research, however, showed that these assertions are only 

partially true and that the LOC is a complex transplant with a dark secret. In §2.3.2, we 

explain that it was inspired by the Fascist Codice civile of 1942 and, to a limited degree, 

by the Draft of a Bill on the General Part of Civil Law (1947) of Polandða scandalous 

fact that the communist regime could not disclose since Fascism was its rival ideology.  

It should be noted, however, that similarly to the post-Liberation period, scholars and 

judges were instrumental for the quick development and implementation of communist 

law. It is likely that the LOC was drafted by academicsðthere are hidden nods to prior 

scholars (notably Dikov), such as a partial principle on economic onerosity codified as 

article 266, para 2 (LOC) which we mention in §2.3.3. It is also important that in the 

span of a few years following enactment detailed treatises on the law of obligations 

were published54ðthese textbooks continue to be cited by courts and scholars today. 

However, despite its contributions, doctrine during communism did not have the 

critical spirit of scholarship prior to communism and progressively became more 

descriptive: it could not criticize the law since it was passed by the Party. The openness 

towards Western law, characterizing the post-Liberation period, disappearedðin the 

rare occasions academics mentioned those systems, they criticized them from an 

ideological perspective.55 

Bulgarian scholars, nonetheless, were often asked to help the SCC to draft their 

decisions on interpretation56 whose importance we clarified in §2.2.2. These decisions 

continue to inform interpretation today. For example, Decree of the Plenum 1 of 28 

May 1979 on the rules on unjust enrichment still remains the only detailed clarification 

regarding the role of these principles. We explain why this decree seems relevant to 

economic onerosity in §3.6.2. 

 

 

                                                           
54 Ivan Apostolov, The Law of Obligations: General Part (Sofia 1947); Lyuben Vassilev, Civil 

Law: General Part (Sofia 1951); Aleksander Kozhuharov, The Law of Obligations (Sofia 

1954); Lyuben Vassilev, The Law of Obligations (Sofia 1954). 
55 Tadjerôs treatise contains a section dedicated to French, German and British óbourgeoisô law. 

See Tadjer, Civil Law. Section 1 (n 15) 56-57. 
56 For instance, in the 1950s and 1960s, the SCC requested the advice of Vassilev cited in 

footnote 54, óCentenary of Lyuben Vassilevô (2011) 4 Pravna misul 88, 92.  
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2.3.1.3 Dramatic Post-Communist Law Reform 
 

After the fall of communism in 1989, legislators faced yet another titanic taskð

reforming all branches of law in a limited timeframe. In few years they had to 

implement a large-scale reform without experience and without having a detailed 

knowledge of what a market economy was. They also had to create a legal framework 

allowing citizens to register companies and to trade with one another. Legislators 

restored the dualism of Bulgarian private law. An LC was progressively enacted in 

partsðthe first part was enacted in 1991. The LC is by far one of the most amended 

Bulgarian legal texts: until 2013 it was amended 63 times.57 Economic onerosity was 

enacted as part of an amendment introducing more than 340 additions and 

modifications to the LC. In parallel, the LOC was amended to reflect the needs of a 

market economyðthe two most substantial amendments were enacted in 1993 and 

1996, although there have been minor amendments later.  

Scholars have characterized contemporary legislation as ólegislation written on one 

knee.ô58 Regrettably, because of this approach, information about the legislative 

process in the 1990s is scarce and poorly organized. In the spirit of the communist 

approach of not disclosing information, the composition of the drafting committees is 

unknown.59 The huge amount of amending legislation explains why Bills were passed 

without a comprehensive discussion by MPs and why scholars have simply been unable 

to analyze them in detail. As discussed in §2.3.3, this also explains why economic 

onerosity was codified in Bulgarian law without any major discussion by contemporary 

academics or parliamentarians although the principle has huge practical implications. 

The enormous amount of amending legislation also constitutes a challenge for judges 

and practitioners: it results in lack of continuity and contradictions in case law, which 

jeopardize legal certainty. 

Nonetheless, one should not be too critical of the first post-communist legislators given 

the colossal task they had. They needed to enact legislation, particularly in commercial 

law, very quickly, so that Bulgaria could transition from a communist State with a 

                                                           
57 See the list of amendments preceding the lawôs current version. 
58 Takoff and Popov, óAbout the Project for a Civil Code as of 1999ô (n 8). 
59 For instance, the Motivation of the Bill on Amending and Supplementing the Law on 

Commerce of 1996, which introduced economic onerosity, states that the Bill was drafted by 

óa large working group in which practitioners and scholars participated.ô 
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planned economy to a democracy with a free market the soonest possible. Moreover, 

contract and commercial law were not viewed as publicly sensitive subjects: instead 

Parliament spent a long time discussing issues like the return of property and land 

which had been confiscated after 1944.60 

Once again, similarly to the previous two periods, scholars and judges played an 

important role in improving the law and limiting uncertainty of interpretation. 

However, a peculiar paradox can be identified. Because the LOC was simply amended, 

communist case law and doctrine on it are still relevant. This is a key reason why 

Bulgarian contract law is embedded with altruistic and interventionist principles, as 

explained in this thesis, but also why judges rely on communist writing to develop 

modern principles.61 Furthermore, this period is also characterized by a partial 

rediscovery of academic writing prior to 1944. We will see in §2.3.3.2 that the first 

articles on economic onerosity published in modern times, notably Staykovôs, were 

instrumental for developing the principleôs criteria of application.62 Nonetheless, a 

careful examination shows that Staykov draws heavily on Bulgarian doctrine from the 

1920s.  

 

2.3.2 The Role of Comparative Law: Patchworks of Influence 
 

As discussed above, incoherence and malleability are two of Bulgarian lawôs most 

important features. Another key characteristic, which further distinguishes it from 

leading jurisdictions like England, France, and Germany, is its use of comparative law 

as a primary tool of legal development.  

This section examines Bulgarian contract lawôs main influences and distinct ways of 

using comparative lawðnotably, how Bulgarian law relies on a ómix-and-matchô 

approach and does not follow slavishly any particular jurisdiction.63 This feature has 

                                                           
60 See the Verbatim Reports of the 36th, 37th, and 38th Bulgarian Parliament. 
61 In §4.3.2.2, for example, we demonstrate that to define the principle of ógood morals,ô the 

SCC used the writings of Tadjerða communist authority. 
62 Ivailo Staykov, óEconomic Onerosity of Performance of Business Transactionsô [1997] Pazar 

i pravo 19; Krasen Stoychev, óModification of Contractual Obligations due to Change of 

Circumstances: Historical and Comparative Analysisô [1997] Pravna misul 15; Ivailo Staykov, 

óThe Clausula Rebus Sic Stantibus Institute in Current Bulgarian Commercial Lawô [1998] 1 

Suvremenno pravo 71. 
63 It is interesting that Giliker explains that contemporary English judges show more interest in 

the law of other common law jurisdictions than in European jurisdictions with three factors: 1) 
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been preserved throughout all periods of development discussed in §2.3.1 and has 

resulted into a layering of contradictory influences. Thus contemporary Bulgarian law 

is a ópatchworkô of Romanistic, Germanic and communist principles ósewnô together 

with Bulgarian creativity. 

 

2.3.2.1 The First LOC and LC 
 

As noted in §2.3.1.1, the 1878 Liberation is the event which triggered the development 

of modern Bulgarian law. For historical reasons, which are beyond the scope of this 

study,64 Bulgarians were oppressed. While they lived in the Empire for almost five 

centuries, they permanently revolted to seek liberation.  Their refusal to integrate in the 

Empire combined with the fact that they did not have their own university in which 

they could study in Bulgarian encouraged them to earn their education abroad and to 

develop a profound curiosity for the achievements of other countries.  

The first Bulgarians with university degrees had all studied abroad. The first Bulgarian 

jurists were no exception: they were educated in France, Italy, Germany, Austria-

Hungary, Romania, Switzerland and Russia. Following the Liberation, many of them 

returned to contribute to the re-establishment of the Bulgarian State and development 

of Bulgarian science, which in practice resulted into the use of comparative legal 

analysis in lawmaking, legal writing and teaching. Seeking inspiration from foreign 

law was also necessary because, as noted in §2.3.1.1, Bulgarian customary law had a 

limited scopeðthus it could not serve as the foundation of codified law. Even after the 

creation of the Law Faculty, Bulgarian lawyers preserved the tradition to study abroad 

and earned their PhDs in Western Europe.65 

The legislative process behind the first LOC66 enacted in 1892 and the first LC67 

enacted in 1897 illustrates how important comparative law has been since the early 

                                                           
linguistic accessibility 2) the prestige of the jurisdictions from which inspiration is sought 3) 

the cultural similarity with a jurisdiction, Paula Giliker, óThe Influence of EU and European 

Human Rights Law on English Private Lawô (2015) 64 ICLQ 237, 251-254; We will see below 

that none of these considerations are relevant for Bulgariaðborrowing is often motivated by 

the personal preferences of legislators and scholars. 
64 As a Christian minority in a Muslim empire, they had less rights, paid higher taxes, etc. 
65 For instance, Lyuben Dikov who I cite throughout the thesis earned his doctorate at the 

University of Göttingen. 
66 Applicable until 1951 when the current LOC entered into force.  
67 See footnote 43. 



67 
 

days of Bulgarian law. Both legal texts were drafted by very small committees of 

experts who had all studied abroad. The LOC was developed by three experts who had 

degrees from Russia and Germany.68 The LC was drafted by two experts who had 

degrees from Bratislava (then Austria-Hungary) and Odessa (then Russian Empire).69 

It is interesting that the authors did not rely on the legal principles they knew best due 

to their education, but sought inspiration elsewhere. This indirectly evidences that the 

drafting involved comparative analysis with the purpose of choosing the principles that 

best suited Bulgariaôs needs.  

The LOC copied verbatim provisions on contracts and obligations of the Codice civile 

of 1865ðit borrowed Titles IV to XXI of Book III with the exception of Titles V and 

VIII which regulated marriage contracts and long-term leases.70 The name of the 

LawðLaw on Obligations and Contracts came from the name of Title IV of the Codice 

civile. Some provisions, however, were copied from Código civil, particularly the ones 

on contracts of insurance.71 Both the Italian and the Spanish code of that time largely 

replicated the Code civil. The Bulgarian committee justified their choice by indicating 

that the laws of Italy and France contain everything that theory and practice have 

deemed most just and rational in resolving personal and property disputes.72 It is also 

interesting that the committee did not choose to replicate the provisions of the Code 

civil directly, but worked with Italian and Spanish versionsðit has been suggested that 

the small changes that Italian and Spanish lawmakers made when replicating the Code 

civil were significant.73  

The LC, however, was based on the Hungarian Law of Commerce of 1875 (based on 

German law) and the Romanian Law of Commerce of 1887 (based on the Italian 

Commercial Code of 1882).74 While it seems obvious that the authors engaged in 

comparative analysis, it is even more interesting to note that since its conception 

                                                           
68 ibid. 
69 ibid.  
70 Apostolov, The Law of Obligations (n 54) 15. 
71 ibid. 
72 Tokushev (n 37) 177. 
73 Apostolov, The Law of Obligations (n 54) 16; Apostolov, however, does not provide concrete 

examples; I have established, for instance, that the Codice civile and the Code civil contain 

different definitions of contract. See §4.3.2.2. 
74 Tokushev (n 37) 203. 
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Bulgarian commercial law has not blindly followed the developments of any particular 

jurisdiction.  

This approach is even more visible in Bulgarian legal writing from the post-Liberation 

period.75 To illustrate, one of the first tenured professors at the Law FacultyðMihail 

Popovilievðhad earned his PhD at the Sorbonne. His thesis76 studies an institute 

related to the inheritance of gifts, but what is striking is that he examines not only 

Roman law and French law prior to codification, but also the equivalents of this 

institute in twenty additional jurisdictions. Another example is provided by the work 

of Yosif Fadenhecht. In his monograph A Comparative Study on the Law of 

Obligations,77 he compares the provisions of the 1933 Polish Code of Obligations with 

the laws of Bulgaria, France, Italy, Germany, Austria, and Switzerland. Furthermore, 

in his article óUnification of Slavic Law of Obligations,ô78 Fadenhecht argues that the 

Polish code could be a good basis for unification of the civil law of Slavic countries 

because it represents an important attempt to ósynthesize the beginnings of the 

Romanistic and the Germanic approach, which complement each other despite their 

differences.ô79 His advocacy of Polish lawôs merits illustrates the openness of Bulgarian 

scholarship towards foreign innovation. Bulgarian scholars were also active on the 

international academic sceneðthey published abroad and suggested solutions for other 

jurisdictions.80 

The critical analysis of the principles of other jurisdictions, however, quickly resulted 

into hostility towards the LOC and the Code civil from which it was indirectly inspired, 

especially in the light of the raging wars (Balkan Wars and WWI). LOCôs firm 

commitment to sanctity of contracts was deemed problematic and Bulgarian scholars 

                                                           
75 Contrast with England where comparative law developed as a discipline from the 1960s 

onwards, Paul Mitchell, óThe Impact of Institutions and Professions on Fault Liability in 

Englandô in Paul Mitchell (ed), The Impact of Institutions and Professions on Legal 

Development (CUP 2012) 18. 
76 See Du rapport à succession des Libéralités, en droit civil français et européen et au point 

de vue du droit international privé (Paris 1897). 
77 (Sofia 1936). 
78 (1933) XIV (4) Yuridicheska misul 388. 
79 ibid 391. 
80 Dikovôs work, which I found in international archives and which I discuss in §5.4, serves as 

illustration; There is also evidence of intellectual exchange between Bulgaria and Italy. Tzeko 

Torbov translated many works by the jurist-philosopher del Vecchio who also came to Bulgaria 

to give lectures. Furthermore, del Vecchio taught Venelin Ganevôs theories (a Bulgarian 

authority) in his classes in Italy, Neno Nenovski, óThe Political Philosophy of Giorgio del 

Vecchioô [1999] 1 Yuridicheski svyat 226.  
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started advocating the introduction of a principle on economic onerosity. I discuss the 

concrete arguments and proposed solutions in §2.3.3. 

 

2.3.2.2 The óFascistô Shadow of the Communist LOC 
 

As explained in §2.3.1.2, communists abrogated all laws of the Kingdom of Bulgaria 

and tried to cut all ties with prior doctrinal writing by persecuting scholars and by 

subjecting publications to censorship. In 1950 a new communist LOC was enacted, but 

its origin is surrounded by mysteryðneither the authors nor its influences are known. 

In the same section, we also noted that contemporary scholars either argue that it is 

based on the principles of socialist law and planned economy or that it is an original 

Bulgarian text based on the classical solutions of the Romano-Germanic tradition. 

Some have even said that the LOC is timeless and can operate under any political 

regime with minor corrections.81  

At the beginning of my research, these assertions struck me as unconvincing. Firstly, 

considering Bulgarian lawôs strong propensity to borrow in the post-Liberation period, 

it seemed unlikely that this tradition would disappear immediately after communism 

was established. The LOC was drafted and passed shortly after communismôs arrival 

and there was insufficient time to create original Bulgarian solutions. Secondly, if the 

LOC contains óclassical continental solutions,ô it is strange that the wording of its 

provisions neither resembles provisions of the Code civil nor of the BGB. Thirdly, on 

a pan-communist scale, ideological socialist law was developed much after LOCôs 

enactment. To clarify, the first Soviet Civil Code was enacted in 1922, but it was 

primarily based on German, Swiss, and French law. Subsequent Soviet codes were 

substantially more ideologized, but they were passed after the LOC.82 Also, when one 

compares the 1922 Soviet code with the LOC, there is little resemblanceðthey have 

                                                           
81 Kalaidjiev (n 10) 26-27. 
82 The second Soviet Civil Code was enacted in 1964 and was imposed on all Soviet Republics. 

This is why Estonia, Latvia, and Lithuania enacted new codes/laws on obligations once the 

Soviet Union dissolved. On the Soviet codesô ideology, see Asya Ostroukh, óRussian Society 

and its Civil Codes: A Long Way to Civilian Civil Lawô (2013) 6 J.Civ.L.Studies 373, 388-

390; Poland also enacted a new civil code in 1964, but adopted a more óWesternô approach, 

which is why it was only necessary to amend it after communism ended. On the codeôs 

philosophy, see Aleksander Rudzinski, óNew Communist Civil Codes of Czechoslovakia and 

Poland: A General Appraisal,ô (1964) 41 ILJ 33. 
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similar structures, but the content is different and the LOC is noticeably longer. 

Essentially, while the LOC referred to certain socialist principles like the state 

economic plan and socialist coexistence, its authors did not follow any available 

socialist model.  

Examining the parliamentary archives, which became available only recently, raises 

further questions. From the verbatim report of the sitting of 3 November 1950, at which 

the LOC was enacted, it is visible that the law was voted on unanimously without any 

discussion. The sitting lasted 5 hours and 23 minutes and only involved a general 

overview of the law by the Parliamentôs secretary and ideological speeches by the 

minister of justice and two MPs. The presentation of the law discloses that it was 

inspired by the Soviet Civil Code of 1922, Polandôs Draft of a Bill on the General Part 

of Civil Law (1947) and Soviet doctrine.83 The speech of the minister of justice reveals 

that the law was drafted by the Ministry of Justice in the span of two years in 

collaboration with academics and the working class represented by factory workers 

organized by the Party.84 

The speeches provide ample illustration of communist propaganda: the origin of any 

positive development was traditionally attributed to the Party and the masses. However, 

it is unlikely that factory workers without high school education could participate in 

the drafting of a sophisticated instrument like the LOC, or speak fluent Russian to 

understand Soviet philosophy and the Soviet Civil Code. Furthermore, as noted above, 

there is little resemblance between the Soviet code and the LOC. The general part of 

Polish law could not serve as the basis of the law of obligations eitherðalthough this 

seems to be the document from which Bulgaria borrowed the concept of socialist 

coexistence,85 which still exists in Bulgarian law under a different name (ógood 

moralsô) and which is a powerful tool against substantive unfairness in contract, as we 

discuss in Chapters 4 and 5. It was obvious to me that LOCôs authors drew inspiration 

from an undisclosed source. 

In 2013 I met with Professor Sarafov from Sofia University to interview him in the 

hope of learning more about LOCôs origin. Sarafov had been struggling with this 

                                                           
83 Stenographical Diary of the Plenary Sitting on 3 November 1950. 
84 ibid. 
85 On the principles of socialist coexistence in Polish law, see Rafağ MaŒko, óThe Unification 

of Private Law in Europe from the Perspective of the Polish Legal Cultureô (2007-2008) 11 

Yearbook of Polish European Studies 109, 117-122. 
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question for years.86 He told me that it was probable that the LOC was written by 

leading Bulgarian scholars whose names were not revealed because it would have been 

shameful for the Party to admit that communist law was written by capitalist scholars. 

He suspects Apostolov, Vassilev, and Kozhuharov as they wrote treatises on the law of 

obligations shortly prior and after LOCôs enactment.87 Sarafov emphasized that it was 

likely that the LOC was inspired by the Codice civile of 1942ða fact that could not be 

disclosed because it would have been discreditable for the Party to admit that the 

communist LOC is partly based on the law of a Fascist country. Sarafov further stressed 

that while during communism research on LOCôs origin and influences was avoided 

for these óshamefulô reasons, current research on the topic is missing because it is 

generally accepted as a statement of fact that the LOC is an original Bulgarian legal 

text. Moreover, Italian is not a common foreign language for contemporary Bulgarian 

lawyers and research would be challenging.  

Following the interview, I decided to undertake further research because the origin and 

influences of the LOC is important since the principle of economic onerosity operates 

in the framework of the Bulgarian law of obligations. Notably, the very article 307 

justifies judicial intervention on the grounds of fairness and good faith, both of which 

are principles of Bulgarian civil law whose meaning is derived from the spirit of the 

LOC and Bulgarian doctrine, as we explain in Chapter 4. Furthermore, the 1942 Codice 

civile contains explicit provisions regulating economic onerosity.88 My research also 

showed that Apostolov was fluent in Italian (in his younger years he was teaching 

Italian at the Italian Lyceum in Sofia)ða fact which made a connection between the 

1950 LOC and the 1942 Codice civile probable because the drafting committee could 

have had access to the original text. Also, one of the most important authorities on 

contract in the post-Liberation period had written an article explaining why the Codice 

civile was the greatest achievement of codification.89 Moreover, as explained in 

§2.3.1.1, Bulgarian scholars appreciated attempts at synthesizing the Romanistic and 

the Germanic tradition as they did not see them in opposition. The original Codice 

                                                           
86 Interview with Pavel Sarafov, Professor of Law, Law Faculty, Sofia University (Sofia, 

Bulgaria, 12 November 2013). 
87 See footnote 54. 
88 Articles 1644, 1467, 1468. 
89 Lyuben Dikov, óThe New Italian Civil Codeô (1942) 37 Annuaire de lôUniversit® de Sofia 

57. 
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civile of 1942 (with the exception of its Fascist influence) is an illustration of this 

approach.90  

My analysis shows that the LOC bears a striking resemblance to Book IV and partially 

Book II of the Codice civile. Many articles were copied verbatimðthroughout this 

thesis, I will pinpoint the ones which are relevant for this study. LOCôs drafters, 

nonetheless, changed the order of provisions to follow the structure of the 1922 Soviet 

Civil Code. Other provisions borrowed from Italy were slightly modified to suit 

communist ideology. Notably, in §2.3.3, we explain that a provision on economic 

onerosity with a limited scope was enacted in the LOC as a result of this óItalian 

connection,ô but the wording was altered to fit socialist ideals. In §5.4.2.2, I will also 

explain how the Fascist concept of contract was molded into the communist concept of 

contract. In turn, since legislators amended the LOC only cosmetically, this concept, to 

some degree, has remained in Bulgarian contract law. It should also be noted that the 

drafters engaged in creative compilatory work by borrowing some notions and 

principles from Polish law and from the BGBðI will indicate these transplants where 

relevant for my study.  

 

2.3.2.3 The Contemporary Collage 
 

As explained in §2.3.2, after the rise of democracy, legislators chose to amend the LOC 

instead of drafting a new one from scratch. Furthermore, they progressively enacted an 

LC to restore the dualism of Bulgarian private law. The result is a peculiar collageðto 

amend the LOC, they sought inspiration in the 1892 LOC.91 To draft the LC, they 

sought inspiration in the 1897 LC and in other jurisdictions. The Motivation Letter 

accompanying the Bill, which introduced the principle of economic onerosity, 

indicated that óin developing the Bill, the codes of Germany, France, Spain, the USA 

and others were usedéthe normative solutions from the LC of 1897 were considered 

as well as the current [LOC] and legal practiceéThe working group examined the new 

                                                           
90 See Graziadei (n 33) 
91 Compare, for instance, the definition of contractðarticle 2 (1892 LOC) and article 8 (current 

LOC), which is examined in §4.3.2.2. 
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law on commerce of Czechoslovakia of 1991 and the commercial laws of Poland and 

Hungary.ô92  

Similarly to Bulgarian law, Bulgarian scholarship was in transition. Doctrinal writers 

began rediscovering and quoting authorities prior to communism but continued citing 

communist authorities for non-ideological issues. The first years of democracy are 

characterized by republishing some of the lost articles of scholars prior to communism. 

Gradually, modern commentators started examining Western literature (mostly French 

and German) and adopting a more critical approach. Nonetheless, to this date, current 

Bulgarian doctrine has not reached the level of openness towards foreign jurisdictions 

Bulgarian scholars had prior to communism.  

The reasons for this are multiple. As explained in §2.2.2.1, the first Bulgarian scholars 

felt at home at several jurisdictions because they spoke multiple languages, studied 

abroad, and engaged in international dialogue. Many of them had the confidence to 

suggest solutions even for foreign jurisdictions. During communism, however, few 

people studied foreign languages other than Russian, which automatically closed the 

door to exposure to many legal systems. Access to material from non-communist States 

and traveling abroad were regulated by the Party and generally forbidden. Also, 

Western countries were regarded as backward because communism was considered the 

highest stage of human development, so scholars were discouraged to have an interest 

in their legal systems.  

This background is important to understand why there are many questions left 

unanswered regarding the integration of economic onerosity in Bulgaria. It is unclear 

why and how the principle was enacted. Furthermore, the doctrine neither received 

proper analysis by parliamentarians nor by scholars despite the significant judicial 

discretion it allows. Hence there is a ógapô in Bulgarian doctrine that needs to be filled.  

 

2.3.3 Enter Economic Onerosity  
 

The above sections examined the main particularities of Bulgarian law which are 

necessary to understand the framework in which economic onerosity operatesð

                                                           
92 Motivation of the Bill Amending and Supplementing the LC of 1996, p 2.  
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notably, Bulgarian law is eclectic, intricate, volatile, and susceptible to diverse, even 

incompatible influences. This framework, however, provides many of economic 

onerosityôs criteria of application, as discussed in Chapter 3.  

This section explains why economic onerosity is a complex transplant whose 

integration into Bulgarian law was conditioned by comparatists from all three periods. 

It also highlights contrasts between the historical doctrinal approach to changed 

economic circumstances between Bulgaria and England where relevant.  

 

2.3.3.1 Hostility towards French Law 
 

As noted in §2.3.2.1, the first LOC was indirectly inspired by the Code civil. However, 

due to the raging wars, the Code civil and its underlying liberal individualist values 

quickly began to lose appeal in Bulgaria. The oldest Bulgarian article advocating the 

adoption of a principle on impracticability I have identified is Mevorahôs óVis Majorô 

of 1921.93 Mevorah argued that the LOC at the time and particularly its provision on 

óinsurmountable forceô (force majeure) and óchance occurrenceô (received from Italian 

law which copied the relevant provision of the Code civil94) did not properly address 

instances of extremely onerous performance resulting from the war. Regarding the 

effect of WWI upon contracts, Mevorah contends:  

There is a huge gap between 1914 and 1921 in which, along 

with a lot of bones and blood, rest all our units of measureéto 

accept that the increased difficulty of performance has no 

importance means to bankrupt many tradesmen and to turn 

commerce into gambling with the chance impoverishments and 

enrichments that are typical of such a game.95  

Essentially, Mevorah criticizes the effects of the application of force majeure in the 

context of war. Force majeure in the French tradition (and to this day in Bulgaria) either 

terminates an agreement if a supervening event permanently renders performance 

impossible or excuses non-performance during the duration of a supervening event that 

                                                           
93 Nisim Mevorah, óVis Major (Legal Archive)ô [2002] 5 Turgovsko pravo 559.  
94 Article 131 (1892 LOC), article 1148 (Code civil). 
95 Mevorah (n 93) 562. 
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temporarily renders performance impossible. Thus while force majeure excuses non-

performance during the duration of the war, once the war is over, the promisor still has 

to perform. This may result into unjust enrichment of the promisee or/and unjust 

impoverishment of the promisorðoutcomes that may have important socio-economic 

repercussions.  

It should be noted that Mevorah explains that France and Germany have opted for 

different solutions to this issueðFrance enacted temporary legislation and Germany 

developed a jurisprudential solution.96 However, he advises that Bulgariaôs approach 

should also be jurisprudential: he suggests that courts use the term óexcessive difficulty 

of performanceô instead of óimpossibility of performanceô and evaluate the degree of 

difficulty on a case by case basis.97 Thus onerous performance would have the same 

effects as a permanent force majeure and Bulgarian law shall achieve óflexibility and 

the highest possible justice which is different from dry formulations and Latin texts 

gone yellow.ô98 

Mevorahôs approach is interesting for several reasons. Firstly, while Bulgariaôs LOC 

was received indirectly from France, he did not advise Bulgaria to take example from 

France and to enact temporary legislation to fill a gap that the LOC could not address. 

Rather, he was inspired by German judgesô proactivity and argued that Bulgarian courts 

could also be more flexible. Secondly, he argues for greater judicial discretion and a 

ócase by caseô approach. Thirdly, he implies that laws become outdated and that the 

fact that rules have been borrowed from leading authorities (Latin in the sense he uses 

it may either refer to Roman law or the countries whose languages have Latin rootsð

in this case France and Italy from which Bulgaria borrowed provisions) does not mean 

that they lead to just results.   

Other contemporaries of Mevorahðnotably Dikov, whose work is essential in 

justifying economic onerosity philosophically, attacked the very concept of liberal 

individualism underpinning the Code civil. In Morality and Law of 1934, for example, 

Dikov explains that the Code civil is ótoo old and outdatedô and inadequate to societyôs 

needs. He calls for altruism, more State regulation of contracts, and a dynamic approach 

to legal certainty: 

                                                           
96 See §1.2.1. 
97 Mevorah (n 93) 564. 
98 ibid. 
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The liberal individualism of ouréprivate lawéproclaimséa 

formal equality and freedom of labor, which allow the 

economically stronger party to impose its will on those who are 

free not to agree only if they are ready to die of hungeréOur 

law, heavily influenced by 18th century philosophy, is incapable 

of soothing social tensionéWe need law which resolves social 

problemséand guarantees dynamic legal certainty. The State 

has progressively entered the private sphere and has limited 

freedom of contract.99 

As a reaction to liberal individualismôs deficiency to resolve Bulgariaôs social problems 

following the wars, Dikov re-examined the theoretical foundation of contractðwe 

discuss his ideas and the implications of his work for the development of Bulgarian law 

and economic onerosity in §5.4. 

It is also essential for our study to highlight the sharp contrast between the Bulgarian 

and the English doctrinal approach to impracticability in the same historical period. For 

example, in Tennants (Lancashire) Earl Loreburn underlined: óThe argument that a 

man can be excused from performance of his contract when it becomes ñcommercially 

impossibleòéseems to me a dangerous contention which ought not to be admitted 

unless the parties have plainly contracted to that effect.ô100 Similarly, in Blackburn 

Bobbin, a case concerning the interruption of supply of timber from Finland after the 

outbreak of WWI, McCardie J stressed the óutmost importance to a commercial nation 

that vendors should be held to their business contracts.ô101 He further declared: 

There is here no question of illegality or public policyéThere 

is merely an unforeseen event which has rendered it practically 

impossible for the vendor to deliver. That event the defendants 

could easily have provided for in their contracts. If I approved 

the defendants' contention, I should be holding in substance 

that a contract which did not contain a war clause was as 

                                                           
99 Lyuben Dikov, Morality and Law (Imprimerie de la Cour 1934) 15-16. 
100 [1917] AC 495, 510. 
101 [1918] 1 KB 540, 552. 
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beneficial to the vendor as a contract which contained such a 

provision.102 

Essentially, Bulgarian doctrine promoted a paternal approach towards parties 

experiencing commercial impossibility and demanded legislators to specifically 

address issues of onerous performance due to the war by introducing a special explicit 

legal rule. By contrast, English law encouraged and continues to encourage contracting 

parties to clearly express their intention about the effects of supervening events on the 

agreement. McCardie Jôs words illustrate English courtsô firm commitment to freedom 

of contract, which we explore in further detail in Chapters 3 and 4. English judges 

refuse to intervene in partiesô agreements for fear that they would be making contract 

for them and imposing an outcome which does not correspond to the partiesô wishes.103 

McCardie Jôs commentary indicates his unwillingness to recognize that a contract with 

a war clause and a contract without a war clause are equally beneficial to the promisee 

to respect freedom of contract.104  

 

2.3.3.2 Foreign Inspiration  
 

Because many Bulgarian scholars were dissatisfied with the results to which the 

application of French law led in instances of onerous performance, they sought 

inspiration and looked for more adequate solutions, from their perspective, in other 

jurisdictions. Their work has had a tremendous influence on the development of 

economic onerosity in Bulgarian law. In this subsection, I highlight the contributions 

of several authors who I deem to have had the greatest impact on the doctrineôs 

development based on my research. 

                                                           
102 ibid 551.  
103 Ewan McKendrick, óForce Majeure Clauses: The Gap between Doctrine and Practiceô in 

Andrew Burrows and Edwin Peel (eds), Contract Terms (2nd edn, OUP 2009) 239. 
104 Since the reception of the will theory in England from France in the 19th century, courts 

have emphasized the importance of executing contracts as written. In Printing and Numerical 

Registering, Sir Jessell MR explained: óémen of full age and competent understanding shall 

have the utmost liberty of contracting, and that their contracts when entered into freely and 

voluntarily shall be held sacred and shall be enforcedéyou have this paramount public policy 

to considerðthat you are not lightly to interfere with this freedom of contract.ô (1874-75) LR 

19 Eq 462, 465. 
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In 1922-23, Angelov published an article on onerous performance examining case law 

from Austria and Germany and doctrine from France and Italy.105 His article proposed 

the criteria that should be applied before a contract is terminated due to economic 

onerosity. It should be noted that shortly after economic onerosity was codified in the 

LC in 1996, Staykov published the first detailed modern articles on the principle which 

elaborated its criteria of application since article 307 itself does not provide detailed 

criteria.106 While Staykov cites Angelov only in his bibliography but not in footnotes, 

a careful reading of the articles shows that he draws heavily on Angelovôs research. 

This is important because contemporary commentators and courts consistently cite the 

criteria from Staykovôs articles, as discussed in Chapter 3. Without having received its 

due recognition, Angelovôs article is vital for the development of economic onerosity 

in Bulgarian law. 

Dikov, a leading authority prior to communism, published his monograph Historical 

and Comparative Research on Mistake in the Law of Inheritance, Clausula Rebus Sic 

Stantibus in Private Law and the Essence of Adjudication.107 To this day, his section 

on rebus sic stantibus remains the most comprehensive study on changed economic 

circumstances in Bulgaria. This section was republished in the Legal Archives rubric 

of the Turgovsko pravo journal in its 1994 volume108 as part of an attempt to introduce 

the legal community to the achievements of Bulgarian scholarship prior to communism. 

Perhaps LCôs drafters had access to this material and considered it when wording article 

307, which was enacted in 1996.  

In his monograph, Dikov analyzes German case law and the philosophical justifications 

in favor of economic onerosity by German scholars.109 It should be noted that Dikov 

                                                           
105 The article was published in two parts: Simeon Angelov, óEconomic Onerosityô (1922-1923) 

4-5 Yuridicheska misul 233 and óEconomic Onerosityô (1922-1923) 5-6 Yuridicheska misul 

313; Note that Angelov concluded that a principle on economic onerosity was unnecessary as 

the effects of war were no longer felt. 
106 See Staykovôs works cited in footnote 62.  
107 (Sofia 1923). 
108 Issues 1 and 2.  
109 Dikov repeatedly cites Stahl, Krückmann, Leetz, Oertmann, and Larenz. These authors have 

influenced German courtsô approach towards changed circumstances. Following WWI, the 

theory of equivalence of performance, attributed to Krückmann, was applied by German courts 

as a criterion of economic impossibility, John Dawson, óEffects of Inflation on Private 

Contracts: Germany, 1914-1924ô (1934) 33 Mich.L.Rev 171, 193; Oertmannôs theory of 

disappearance of the contractual foundation became the basis of the modern German doctrine 

of changed economic circumstances and was applied by German courts as early as 1922, Peter 

Hay, óFrustration and Its Solution in German Lawô (1961) 10 345, 361; Larenzôs theories have 
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defended his PhD at the University of Göttingen in 1922.110 Professor Oertmann, whose 

theory of the disappearance of the contractual foundation was already being applied to 

cases of onerous performance when Dikov was writing his PhD, was teaching at the 

University of Göttingen in the same period. Perhaps Dikov knew him personally.  

Dikov, however, seemingly turned the integration of economic onerosity into a lifetime 

project of his, as evidenced by his articles arguing for reconsideration of the notion of 

contract which I discuss in §5.4. In contrast to Oertmann, Mevorah or Angelov, Dikov 

advocated that while the permanent recognition of rebus sic stantibus was not desirable, 

judges should be able to modify contracts at difficult times.111 To justify State 

intervention into agreements, he proposed a new concept of contract recognizing the 

State as a party to contractsðan idea, which is unthinkable from an English 

perspective.  

Apostolov also argued that the only solution to cases of excessively onerous 

performance could be allowing judges to modify contracts in exceptional 

circumstances. Unlike Dikov, however, he grounded the justification on the principle 

of good faith,112 which was the classical approach in jurisdictions that recognized 

impracticability at the time.113 We analyze Apostolovôs and Dikovôs arguments in 

Chapters 4 and 5 to show that both theories shed light on the role of economic onerosity 

in Bulgarian law. In §2.3.3.3, we explain that very likely as a tribute to Dikov (I suspect 

Apostolov as well as other students of Dikov to be the authors of the communist LOC), 

a partial principle on economic onerosity was enacted as part of the 1950 LOC.  

Finally, Fadenhechtôs analysis of the Polish Code of Obligations in a comparative 

perspective mentioned in §2.3.2.1 dedicated two pages to a comparative examination 

of impracticability.114 As discussed §1.2.2, this code is the first legal text containing an 

explicit provision on changed economic circumstances. In the same Chapter, we also 

noted that Fadenhecht favored unification of the law of Slavic countries on the basis of 

                                                           
influenced the recent application of economic impossibility in German law, David Rivkin, óLex 

Mercatoria and Force Majeureô in Emmanuel Gaillard (ed), Transnational Rules in 

International Commercial Arbitration (ILA 1993) 181-83. 
110 Das Institut des Strohmannes (die vorgeschobene Person) im bürgerlichen Rechte (Doctoral 

Thesis, Göttingen 1922). 
111 Lyuben Dikov, ΨClausula Rebus Sic Stantibus in Private Lawô in The Modification of 

Contracts by the Judge (first published 1923, Feneya 2010) 98. 
112 Ivan Apostolov, The Law of Obligations (n 54) 241-43. 
113 See our discussion in §1.2.2. 
114 Fadenhecht (n 77) 66-68. 
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the Polish code. Hence, it may not be accidental that the wording of article 307 (LC) is 

closest in spirit to the wording of the article on economic onerosity in the current Polish 

Civil Code115ðLCôs drafters could have been aware of Fadenhechtôs work. Also, as 

noted in §2.3.2.3, contemporary Polish legislation was examined in the process of 

drafting the amendments to the LC. It should be emphasized, however, that none of the 

contemporary Bulgarian articles on economic onerosity I have identified mention the 

likely Polish influence. 

 

2.3.3.3 Enactment and Lack of Comprehensive Discussion 
 

Following the comprehensive discussion on economic onerosity prior to communism, 

the principle went into oblivion for more than 50 years. It may be shocking from an 

English perspective that the principle was enacted in 1996 without any motivation in 

the Bill that contained it116 and without any discussion in Parliament on the substantial 

power it gives to the judge or the sanctity of contract it violates.117 The concrete reasons 

for the introduction of the principle have to be deduced. As noted in §1.1, at the time 

of passing, the economic circumstances in Bulgaria were extreme,118 so it is likely that 

the enactment of the principle was a measure to limit the possible disastrous effects on 

businessða goal that was not achieved in the short run because of the criteria of 

                                                           
115 Article 357 of the latest Polish Civil Code stipulates: ówhere unforeseen and extraordinary 

circumstances occur which would make performance excessively difficult or threaten one of 

the parties with substantial loss, the court may alter the mode or degree of performance or even 

terminate the contract where this is in accordance with the principles of social-coexistence.ô 

See Zdzislaw Brodecki, Polish Business Law (Kluwer 2003) 216. 
116 While length is not a sign of quality, it should be noted that the motives which the 

Government submitted to Parliament in support of the said Bill on Amending and 

Supplementing the Law on Commerce of 1996 introducing 340 changes in the law in the form 

of modifications or new articles was 5 pages long. Likewise, the report of the rapporteur 

committee (the Committee on Structure and Activity of State Authorities) on the Bill was 2 

pages long. The Economic Committee, which also submitted a report, expressed its opinion on 

one page. Most comments are quite general and none of them touch upon economic onerosity 

in particular. See Opinion of the Economic Committee of 22 March 1996 and Opinion of the 

Committee on Structure and Activity of State Authorities of 21 May 1996; The process of 

private law reform in England is more complex and transparent. The Law Commission is 

known to consult stakeholders and academics on its proposals and to provide detailed reports 

regarding the suggestions for reform it makes.  
117 At the sitting at which the Bill was discussed, there was a minor debate about the principleôs 

wording, but nobody contested the power it accords to the judge. See Verbatim Report of 

Sitting of the Bulgarian Parliament of 4 September 1996. 
118 See footnote 1 (Chapter 1). 
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application of the principle, which I explain in Chapter 3. There was also a general 

predisposition by the government to favor the principle.119 

In §2.3.2.3, I noted that LCôs drafters examined the legislation of many jurisdictions, 

among which Poland, Hungary, and the USA. The legislation of these three 

jurisdictions contained principles on impracticability at this time.120 Perhaps legislators 

could have been inspired considering Bulgarian jurists had an appreciation for Polish 

law, as underscored in §2.3.3.2. Moreover, in the same section I clarified that important 

writings by Dikov on the subject were republished in 1994. Also, as explained in 

§2.3.1.1, there were MPs who were personally motivated to introduce the principle.  

Whatever the reasons for enactment, it is perhaps more astonishing from an English 

perspective that the introduction of such a powerful doctrine as economic onerosity did 

not merit substantial critical discussion by scholars. It is precisely the absence of 

detailed contemporary analysis on how this powerful doctrine fits with the rest of the 

body of Bulgarian contract law which motivated my research and indicated an 

opportunity for debate. The first contemporary analyses on the subject appeared only 

after the doctrine was passed. These studies are more or less introductory to the 

principle itself and do not attempt to reconcile it with existing Bulgarian contract law. 

They neither explain the origin nor the influences behind the principle in Bulgarian 

law.  

Stoychev presents a short overview of the development of the doctrine in German law 

and mentions the existence of ósimilar categoriesô in Italy, the USA and England 

without going into much detail of how the categories differ from one another or 

examining interpretation or case law.121 He also describes other Bulgarian norms that 

incarnate a similar concept to economic onerosity or give power to one party to modify 

                                                           
119 Article 16-1 of the Law on Agricultural Tenancy enacted in 1996 conveys a similar idea to 

article 307: óIf circumstances that the parties did not consider at the time of entry into contract 

modify and induce non-equivalence of their obligations, any of the parties may demand 

contract modification.ô 
120 Section 2-615 (UCC), Section 241 of the 1959 Hungarian Act no IV, Article 357 of the 

Polish Civil Code; It should be clarified that the original version of the Polish Civil Code of 

1964 did not contain this provision. The principle was re-enacted in 1990. For the reasons and 

influences, see Dagmara Planutis, óLe d®séquilibre contractuel dû au changement imprévisible 

des circonstances et ses remèdes Étude de droit comparé: EspagneïPologneïFranceô (Masterôs 

Thesis, Université Paris II 2013) 

<http://idc.u-paris2.fr/sites/default/files/memoire_dagmara_planutis.pdf>. 
121 See Stoychev (n 62) 15.  

http://idc.u-paris2.fr/sites/default/files/memoire_dagmara_planutis.pdf
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certain terms of the agreement unilaterally. Stoychev, however, neither explains the 

contributions of Bulgarian doctrine prior to 1944 nor clarifies why Bulgarian law 

allows such one-party modifications. 

Staykov, by contrast, elaborates the criteria of application of the principle122 on the 

basis of Angelovôs and Dikovôs work referred to in §2.3.3.2. His writings are important 

in synthesizing the criteria proposed by these authors because article 307 is rather 

vaguely worded. The fact that courts have relied on these criteria, as explained in 

Chapter 3, also demonstrates the influence that Bulgarian doctrine continues to exercise 

on adjudication. Nonetheless, Staykov neither provides a comprehensive justification 

nor attempts to reconcile the principle with óautonomy of will,ô which is considered a 

fundamental principle of Bulgarian law.123 He explains that economic onerosity is an 

unusual doctrine violating the pacta sunt servanda principle (sanctity of contracts) in 

the name of fairness and good faith. However, while fairness and good faith are 

underlying principles of Bulgarian contract law and are mentioned in multiple 

provisions in various laws, they lack definition in the law. Their meaning has to be 

derived through examining Bulgarian doctrine or through interpreting the spirit of the 

law, which inevitably opens the door to subjectivism when they have to be applied in 

concrete cases.124 In that regard, Chapter 3 highlights the difficulties of interpretation 

faced by Bulgarian courts.  

Textbooks authors in contract and commercial law also content themselves in 

describing the principle as ónecessaryô in the context of economic crises because the 

strict application of sanctity of contracts leads to unjust results. They highlight that the 

principle is ónot new for Bulgarian lawô because it already existed in article 266, para 

2 (LOC).125 However, none of them addresses the question why it existed in the 

communist LOC to begin with. Article 266, para 2 stipulates: óIf in the course of the 

                                                           
122 See Staykov, óEconomic Onerosityô (n 64); Staykov, óThe Clausula Rebus Sic Stantibus 

Instituteô (n 62).  
123 He asserts that Roman jurists believed that law was the art of good and just (ius est boni et 

aequi) and clarifies that the enforcement of contracts which would bankrupt one of the parties 

or which would lead to unjust enrichment is neither just nor good, Staykov óEconomic 

Onerosityô (n 62); However, he forgets that economic onerosity did not exist in Roman law and 

this explanation is anachronous and illogical. 
124 Stoychev alerts to this danger by stating that óthe LC demonstrates huge confidence in the 

courtsô and that the wording of the principle shows the legislatorôs intention that the principle 

is interpreted factually. See Stoychev (n 63) 23. 
125 Ognyan Gerdjikov, Commercial Transactions (3rd edn, TIP 2008) 53-57.  



83 
 

performance of the contract the duly determined prices of materials or labor change, 

the compensation shall be adjusted accordingly, even where it was agreed upon as a 

total sum.ô Considering LOCôs hidden Italian dimension discussed in §2.3.2.2, I 

examined the Codice civile in more detail. I discovered that the said article is a 

Bulgarian interpretation of its article 1664.126 Indeed, the two main differences between 

the articlesðthe Italian article stipulates a threshold of change and requires 

unforeseeabilityðstem from the fact that in communism Bulgaria had a planned 

economy. Legislators did not have to fix the threshold of change of the price of 

labor/materials because all companies were state-owned and the prices were fixed by 

the government. We explore the importance of article 266, para 2 in §5.2.2. 

Other textbook authors simply contend that economic onerosity was ótheoretically 

justified by German doctrineô without explaining what the justification was, whether 

this justification is applicable to Bulgarian law or how the principle operates in German 

law.127 The lack of critical analysis of the principle both from a Bulgarian and a 

comparative standpoint is one of the gaps my research is attempting to fill. 

Furthermore, as it was emphasized in the previous sections, Bulgarian contract law is 

heavily influenced by many different systems, both Germanic and Romanistic in spirit, 

so the direct borrowing of foreign theoretical justifications may not prove helpful for 

bridging gaps in Bulgarian legal theory. In this light, Chapter 4 explores the theoretical 

underpinning of the principle in Bulgarian law and examines how it fits with the corpus 

of the Bulgarian law of obligations.   

For almost a decade, Bulgarian commentators abandoned the study of economic 

onerosity. They became interested in it once again in the context of the economic crisis 

that hit Bulgaria in 2008.128 These articles provide a general overview of the principle 

as well as comparisons of the wording of similar concepts in other jurisdictions. 

                                                           
126 óIf, by reason of unforeseeable circumstances have occurred increases or decreases in the 

cost of materials or labor, such as to cause an increase or decrease greater than one-tenth of the 

total agreed price, any contractor may request a review of the same price. The review may be 

granted only for the difference that exceeds the tenth...ô 
127 Kalaidjiev (n 10) 323.  
128 See Silvia Tsoneva, óShort Notes on Economic Onerosityô in Ekaterina Mateeva and others 

(eds), Law Development in a Globalizing World (Feneya 2013) 356, Ekaterina Mateeva, 

óNecessary Changes in the Principle of Economic Onerosity in Article 307 of the LCô in 

Contemporary LawðProblems and Tendencies (Sibi 2011) 243, Diana Dimitrova, óThe 

Application of the Institute of Economic Onerosity in the Conditions of Economic Crisisô (The 

Global Crisis and Economic Development, Varna, May 2010), Yasen Nikolov, óEconomic 

Onerosityô [2011] 9 Turgovsko i konkurentno pravo, Addendum. 
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Particularly interesting is Mateevaôs article as it raises the issue of the principleôs 

unclear criteria of application in light of comparisons with the wording of provisions 

in other jurisdictions, PECL, and the DCFR. The only contemporary article on 

economic onerosity published abroad I found is Silvia Tsonevaôs óHardship in 

Bulgarian Law.ô129 Tsoneva also compares the wording of article 307 with the wordings 

of provisions of other jurisdictions and clarifies the principleôs criteria of application. 

 

2.4 Conclusion 
 

This Chapter presented an overview of the idiosyncrasies of Bulgarian law, which 

distinguish it from other Western laws, in order to introduce the reader to the 

framework in which economic onerosity operates and to explain why the study of the 

principle is a gateway to understanding Bulgarian lawôs complexity. It also provided 

historical background on how and why economic onerosity was developed in Bulgarian 

law. The goal was to expose some of the ópatterns of legal change,ô in the words of 

Paul Mitchell,130 in Bulgaria and to fill some gaps that contemporary Bulgarian 

scholarship has not addressed. 

Firstly, I expounded the specific fluid structure of Bulgarian law and the main sources 

of the Bulgarian law of obligations, which are relevant for my study. Then, I paid 

attention to the turbulent process of developing Bulgarian law throughout all three main 

periods of its evolutionðpost-Liberation, communism, and democracy. This historical 

inquiry is necessary because contemporary Bulgarian law, including the two legal texts 

most relevant to the application of economic onerosityðthe LOC and the LC, bear the 

scars of the radical changes that Bulgaria experienced. These documents are complex 

compilations and contain principles created or borrowed during all three periods. 

However, even Bulgarian scholars are not fully aware of the origin of all principles 

because of decades of censorship. This worrisome fact motivated me to undertake 

comparative and archival research to demonstrate Bulgarian lawôs porosity. 

Because of Bulgarian lawôs volatility and natural tendency to inconsistency, scholars 

and judges took the lead in filling gaps in the law. Moreover, since the birth of 

                                                           
129 [2011] 1 Acta Universitatis Danubius. Juridica 126-138. 
130 Mitchell, óPatterns of Legal Changeô (n 2) 177-201. 
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Bulgarian law, for historical reasons, comparative law has been the primary tool of 

legal development. Nonetheless, unlike leading jurisdictions like Germany, France, and 

England, which usually seek inspiration in their own heritage, or unlike other Western 

jurisdictions, which compare their laws primarily with those of leading jurisdictions, 

Bulgarian law is not faithful to any legal system. It is infused with miscellaneous 

Romanistic and Germanic principles and remnants of communist ideas all stirred with 

Bulgarian creativity.  

Finally, I presented the development of economic onerosity in Bulgaria to trace the 

Bulgarian contribution to the principle and to remedy an historical injustice: I wanted 

to give credit to scholars whose invaluable impact has been ignored. I also presented 

an overview of the main articles on economic onerosity, which have recently been 

published, to demonstrate that there are: 

1) no substantial studies on how economic onerosity fits in Bulgarian law and 

whether its existence is theoretically justified; 

2) no detailed examinations of case law showing how the principle is applied in 

practice; 

3) no comparative studies on economic onerosity going beyond the mere 

comparison of the wordings of provisions in other jurisdictions.  

These issues motivated me to take a small step in that regard. Chapter 3 presents a 

functional comparison between economic onerosity and frustration. Chapter 4 analyzes 

the differences identified in Chapter 3 from the perspective of contract theory. Chapter 

5 studies the role of Bulgarian and English judges regarding agreements. 
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Chapter 3 

A Functional Comparison of Economic 

Onerosity and Frustration 
 

 

 

 

 

 

3.1 Introduction   
 

This Chapter engages in a functional comparative analysis of the principles of 

economic onerosity and frustration to establish in what instances (if any) they reach 

similar results. As explained in Chapter 2, under the influence of foreign law, Bulgarian 

scholarship has vigorously debated the necessity of a codified principle on changed 

economic circumstances since the 1920s. During communism a principle on onerous 

performance with a very limited scope was included in the LOC, very likely as a nod 

to Dikov by its drafters. Nevertheless, legislators enacted economic onerosity as article 

307 of the LC as late as 1996, amidst the worst economic crisis Bulgaria faced in its 

history.1 

This article stipulates: 

Economic Onerosity 

A court may, upon request by one of the parties, modify or 

terminate the contract entirely or in part, in the event of the 

occurrence of such circumstances which the parties could not 

and were not obliged to foresee, and should the preservation of 

the contract be contrary to fairness and good faith. 

                                                           
1 See §1.1. 



87 
 

In England, by contrast, there is no equivalent principle. English courts have developed 

the doctrine of frustration, which emerged from the decision of Taylor v Caldwell.2 In 

the said case, the defendants had contracted to hire out the Surrey Gardens and Music 

Hall for the purpose of giving four grand concerts on four designated dates in 1861. 

The hirers agreed to pay £100 on the evening of each of these dates. Six days before 

the first concert, the hall was destroyed by accidental fire. Blackburn J held that the 

defendants were not liable in damages for the hirersô wasted advertising and expenses 

because the contract had been discharged on the grounds that óthe parties must from 

the beginning have known that it could not be fulfilled unlessésome specified thing 

continued to exist.ô3  

Blackburn Jôs conclusion that there was an implied condition in the agreement that the 

property should continue to exist4 was in stark contrast to English courtsô commitment 

to the absolute force of contract. The English position towards changed circumstances 

prior to Taylor is elucidated by Paradine v Jane (1647) in which a tenant, sued for rent 

due upon a lease, pleaded that he had been dispossessed from his tenancy by an act of 

the Kingôs enemies for about two years. The court held: óWhen the party by his own 

contract creates a duty or charge upon himself, he is bound to make it good, if he may, 

notwithstanding any accident by inevitable necessity, because he might have provided 

against it by contract.ô5 

The test of frustration has evolved since Taylor. In modern English law, frustration 

terminates a contract automatically when circumstances become óradically differentô 

from the time of entry.6 Judges, nonetheless, have been reluctant to apply this doctrine 

to cases when performance becomes excessively onerous, to enforce freedom of 

                                                           
2 (1863) 3 B & S 826; Unlike economic onerosity which is a complex transplant, frustration is 

the result of English judicial activism. It has been argued, however, that Blackburn Jôs implied 

condition bears a striking resemblance to clausula rebus sic stantibus, Reinhard Zimmermann, 

The Law of Obligations: Roman Foundations of the Civilian Tradition (Juta 1990) 580; As 

explained in §1.2.1, the clausula is also considered the forerunner of economic onerosity.  
3 Taylor v Caldwell (n 2) 833. 
4 In deriving his conclusion, Blackburn J cites the writings of Pothier (at 834 and 837)ða 

French philosopher whose interpretation of the will theory had a profound influence on the 

Code civil. In the 19th century, English judges sought inspiration in his work when analyzing 

the nature of agreement. See footnote 74 (Chapter 1); In Chapter 4, nevertheless, we explain 

that despite the fact that Bulgaria and England borrowed Pothierôs theory, they assigned it a 

different role. 
5 EWHC KB J5, 82 ER 897 [3].  
6 The óradically differentô test was enunciated in Davis Contractors [1956] AC 696 and thus 

reflects the more modern articulation of the principle of frustration.  
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contract and to prevent parties from using frustration as an escape route of imprudent 

bargains.7 English courts encourage parties to insert force majeure and/or hardship 

clauses which stipulate the circumstances in which they would be applicable and the 

consequences they would have on the contract.8 We examine the likely reasons for this 

approach in Chapter 4 and analyze the question whether force majeure/hardship clauses 

may lead to the same results as the Bulgarian principle of economic onerosity in §5.3.2 

In light of the conceptual differences between Bulgarian and English law, which appear 

at first glance, it should be noted that due to the economic crisis that Bulgaria 

experienced in 2008, Bulgarian courts have recently had the opportunity to examine 

cases arguing economic onerosity and have allowed its application. While case law on 

the principle is scarce, it provides an occasion to study the judicial attitude towards it. 

It seems interesting, from a comparative perspective, to examine to what extent and in 

what situations (if any) economic onerosity and frustration are functional equivalentsð

essentially, in what cases they reach similar results in similar circumstances.  

For that purpose, this Chapter compares economic onerosityôs and frustrationôs scope 

and criteria of application (§3.3, §3.4, §3.5) as well as their effects (§3.6). It also refers 

to relevant case law in Bulgaria and in England to substantiate the comparison. Before 

that, nonetheless, certain clarifications regarding the angle of comparison should be 

made. 

 

3.2 Are Economic Onerosity and Frustration Comparable? 
 

In §1.4, I contended that one of the difficulties of this study stems from the fact that the 

doctrines it purports to compare were conceived with different purposes in mind, in 

different time periods, and in different legal traditions. They do not have the same scope 

of application either. The principle of economic onerosity was specifically designed to 

                                                           
7 For instance, in The Nema [1982], Lord Roskill contended that óthe doctrine is not lightly to 

be invoked to relieve contracting parties of the normal consequences of imprudent bargains,ô 

AC 724, 752; In The Mayor and Burgesses of the London Borough of Tower Hamlets, Kerr LJ 

declared: óOur courts have no power to absolve parties from their contracts when these turn out 

to be less beneficial than expectedéô (CA, 14 December 1983).   
8 William Swalding, óThe Judicial Construction of Force Majeure Clausesô in Ewan 

McKendrick (ed), Force Majeure and Frustration of Contract (2nd edn, Lloydôs Press 1995) 

18. 
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address issues of onerous performance by legislators. Given Bulgariaôs macroeconomic 

outlook in the early 1990s when article 307 (LC) was drafted, it seems probable that 

the working group was mostly concerned about the effects of inflation on contracts. 

Frustration, however, was conceived by English courts more than 130 years earlier, in 

the 19th century, to counterbalance the view that contracts had to be performed literally. 

Frustrationôs criteria of application have evolved since its creation in Taylor.9 The 

current test was laid out by Lord Radcliffe in Davis Contractors. He stated that a 

frustrating event may arise when, ówithout default of either party a contractual 

obligation has become incapable of being performed because the circumstances in 

which performance is called for would render it a thing radically different from that 

which was undertaken by the contractéIt was not this that I promised to do.ô10  

Case law demonstrates that frustration, unlike economic onerosity, may encompass 

diverse supervening events: the doctrine may be applicable in instances of, for example, 

destruction of subject-matter, unavailability of the subject-matter or something 

essential for the performance, illegality, etc.11 Bulgarian law addresses these issues 

through its doctrine of óimpossibility of performance.ô It distinguishes between two 

types of impossibilityðóthe insurmountable forceô (vis major or force majeure) and 

óthe chance occurrenceô (casus fortuitous). However, it should be noted that there is no 

consensus about the difference between the terms12 and courts often use them 

interchangeably.13  

                                                           
9 As explained above, Blackburn J found an implied condition that the property should continue 

to exist and refused to award damages for non-performance to the plaintiffs.  
10 (n 6) 729. 
11 See, for instance, Appleby v Myers (1867) LR 2 CP 651, The Nema [1982] AC 724, Fibrosa 

Spolka Ackcyjna [1943] AC 32.  
12 Apostolov claims that a chance occurrence is a natural event (earthquake, flood, epidemic) 

while the insurmountable force amounts to the action of a person (legislation, strike, theft), 

Ivan Apostolov, The Law of Obligations: General Part (first published 1947, 3rd edn, BAN 

1990) 233; Kalaidjiev, however, contends that there are no serious dogmatic arguments to 

support this distinction, Angel Kalaidjiev, The Law of Obligations: General Part (5th edn, Sibi 

2010) 320. 
13 In Decision 579/2003 on civ.c.1329/2003, the SCC declared: óThe appellate court correctly 

approved the conclusion of the regional courtéthat the destruction ofésalt was due to a 

chance occurrenceéthe heavy rainfall and the subsequent flood were correctly qualified as 

events leading to an objective impossibility to perform. To qualify an occurrence as an 

insurmountable force, it is not only necessary that it takes place, but also that it was not due to 

the promisorôs faultô; Moreover, sometimes Bulgarian courts use the French term óforce 

majeureô although it is not used in Bulgarian legislation. See BACôs Decision 20/2009 on 

com.c.6/2008. 
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While the qualification of the supervening event as óinsurmountable forceô or óchance 

occurrenceô is still debated, it has no practical implications because both events have 

the same effectðnon-performance is excused. This distinction seems to have only 

historical value because these terms were part of the 1892 LOC, which, as highlighted 

in Chapter 2, was based on the Codice civile of 1865 that in turn was inspired by the 

Code civil. Both vis major and casus fortuitous are concepts inherited from Roman law. 

The current LOC contains the terms óchance occurrenceô14 and óimpossibility of 

performance.ô15 Article 81-1 on óimpossibilityô bears a striking resemblance to article 

1218 of the current Codice civile16 and article 89 on its effects seems to fuse its articles 

1463 and 1464.17 This serves as further evidence for my claims in §2.3.2.2 that LOCôs 

drafters borrowed secretly from Italy.  

It is also interesting that the óinsurmountable force,ô which was not part of the 1950 

LOC, made a sudden reappearance in article 306 (LC),18 which was enacted together 

with article 307 on economic onerosity in 1996. This reappearance created a conceptual 

discrepancyðwhile the remedy for permanent impossibility is rescission by operation 

of law,19 the remedy for the óinsurmountable forceô in article 306 is unilateral 

                                                           
14 Art. 196, para. 1 (LOC): óThe seller shall have the rights set forth in the previous article 

even when the movable property has perished or has been damaged, if this has happened 

because of its defects or because of a chance occurrence.ô 
15 Art. 81, para. 1 (LOC): óA promisor shall not be liable if the impossibility to perform an 

obligation is due to a reason for which he cannot be found to be at faultô;  

Article 89 (LOC):  óIn case of a bilateral agreement, if the obligation of one of the parties is 

extinguished due to impossibility of performance, the contract shall be rescinded by operation 

of law. Where the said impossibility is only partial, the other party may claim a respective 

reduction of its obligation or rescission of the contract in the court, if it does not have sufficient 

interest in seeking partial performance.ô 
16 Art. 1218 (Codice): óThe promisor who does not perform exactly his due obligation owes 

compensation for damages if he does not prove that his default or delay is due to an 

impossibility of performance which cannot be attributed to him.ô  
17 Art. 1463 (Codice):   

óTotal Impossibility  

In contracts with corresponding performance, the party released from its obligations due to 

impossibility of performance (1256) cannot ask for counter-performance and must return what 

it has already received, according to the rules concerning the recovery of overpayments...ô 

Art. 1464 (Codice): 

óPartial Impossibility 

When the performance of a part has become only partially impossible (1258), the other party 

entitled to a corresponding reduction of the benefit due from that, and may also withdraw from 

the contract if it has a partial interest in performance (1181).ô 
18 Art. 306(1), LC:  óA promisor in a commercial transaction shall not be liable for failure to 

perform due to an insurmountable force. Where the promisor was already in default, he may 

not invoke the insurmountable force.ô 
19 See footnote 15. 
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termination.20 Because of Bulgarian private lawôs dualism discussed in Chapter 2, 

depending on whether the transaction is merchant or non-merchant, the remedy is 

differentðtermination has only effects for the future while rescission requires that 

parties be put in the position they were before entry.21 

These clarifications are important for several reasons. Firstly, the regime of excused 

non-performance illustrates the patchwork approach of Bulgarian legislators discussed 

in §2.3.2. Secondly, some criteria of application of economic onerosity are derived by 

analogy to impossibility, but the regime of impossibility is incoherent. Thirdly, 

frustration, at first glance, may be a likely partial functional equivalent of several 

Bulgarian doctrines. Although I explained my motivation to focus on a comparison of 

the English and Bulgarian approach to impracticability in §1.2.1 and §1.2.2 and 

discussed some of the difficulties I have encountered in functionally comparing 

frustration and economic onerosity in §1.4.1, it seems relevant to further clarify some 

of my arguments. 

 

3.2.1 The Choice of Angle of Comparison 
 

 

While the various Western legal systems diverge on the remedies for physical 

impossibility and illegality, there is consensus that such instances excuse non-

performance. Nonetheless, as explained in §1.2, Western jurisdictions do not address 

supervening onerousness in similar ways and the jurisdictional responses do not fall 

into the classical Romanistic, Germanic and common law categories. Moreover, the 

subprime crisis of 2007 and 2008 affected many European jurisdictions either directly 

or indirectly, including the UK22 and Bulgaria. As Bulgaria accumulated case law on 

economic onerosity, it is interesting to compare its approach to the approach of a 

                                                           
20 Art. 306(5), LC:  óIf the duration of the insurmountable force lasts so long that the promisee 

loses its interest in the performance, he is entitled to terminate the contract. The promisor has 

the same right.ô 
21 Note the difference between rescission and rescission by law. The former is always related 

to a breach by one of the parties. The latter neither involves breach nor default: it is granted by 

law.  
22 Shiv Chowla, Lucia Quaglietti and Ğukasz Rachel, óHow Have World Shocks Affected the 

UK Economy?ô [2014] Q2 Bank of England Quarterly Bulletin 167 

<http://www.bankofengland.co.uk/publications/Documents/quarterlybulletin/2014/qb14q206.

pdf>. 

http://www.bankofengland.co.uk/publications/Documents/quarterlybulletin/2014/qb14q206.pdf
http://www.bankofengland.co.uk/publications/Documents/quarterlybulletin/2014/qb14q206.pdf
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jurisdiction, which, at first glance, has a pronouncedly different attitude to 

impracticability. 

Such stark contrasts may affect not only trade in the EU, but may also have implications 

for the harmonization project. In that light, the approach to onerous performance seems 

indicative of substantial differences between the contractual values of jurisdictions. In 

§2.3.3.1, we discussed that even in the aftermath of WWI, which severely affected 

entire Europe, Bulgarian and English doctrine significantly diverged on whether courts 

should intervene and remedy the consequences of war upon the contract. The Bulgarian 

choice to subsequently create an explicit doctrine geared towards supervening 

onerousness rather than to reconstruct and redefine the existing doctrines on 

impossibility of performance is also revealing of Bulgarian legislatorsô special attention 

towards this question of law.  

It is also worth mentioning that similarly to English courts, Bulgarian courts also 

respect partiesô freedom to include force majeure/hardship clauses in their agreements 

and to determine the consequence of supervening events upon the contract 

themselves.23 One of the main differences with English law, nevertheless, is that 

Bulgarian law is concerned with the protection of parties that were not farsighted 

enough to foresee and/or provide for the consequences of some supervening events that 

make a contract contradictory to fairness and good faith.24 While the practical 

implications of this requirement are discussed below, it should be underlined at this 

stage that because of the existence of the principles of óinsurmountable forceô and 

óchance occurrenceô in Bulgarian legislation, the inclusion of force majeure clauses in 

contracts is uncommon in Bulgaria: parties generally feel protected by legislation.25  

                                                           
23 Kalaidjiev (n 12) 326. 
24 Contrast this approach with McCardie Jôs concerns in Blackburn Bobbin [1918] 1 KB 540, 

551 that a contract with a war clause and a contract without a war clause cannot have the same 

consequences for the vendor (See §2.3.3.1); The instances in which parties may opt to contract 

out of a principle seem revelatory of the values of a given contract law and of its conception of 

the contractual relationship, as discussed in Chapter 4.  
25 Kessedjian argues that French companies also do not have the habit of including hardship 

clauses based on questionnaires she sent to French companies. The reasons, however, diverge. 

Some in-house lawyers from her survey said that óthey wanted risk allocation to be clearly 

provided and not left to future changes.ô Others asserted that it was more difficult to óobtain 

insurance coverage for their long-term contracts when they included a hardship clause,ô 

Catherine Kessedjian, óCompeting Approaches to Force Majeure and Hardshipô (2005) 25 

IRLE 415, 421. 
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Recently, some Bulgarian parties have begun to include such clauses under the 

influence of foreign practice. Usually, when entering international agreements, 

Bulgarian companies do not have leverage to impose Bulgarian law as governing their 

contract and have to agree on an applicable law they do not know well. Hence some 

companies have transferred their habit of including force majeure clauses in 

international contracts to their domestic contracts. However, it is questionable whether 

in the long run this practice would flourish as Bulgariaôs biggest trade partners remain 

Germany, France, and Italy26 whose contract laws provide rules on the consequences 

of supervening events and offer a sufficient degree of protection for parties which are 

not farsighted enough.  

 

3.2.2 The Goals of this Chapter 
 

 

This Chapterôs next sections will  analyze whether despite the differences in attitudes 

towards impracticability that can be identified in the doctrinal discourse of the two 

jurisdictions, Bulgarian and English law reach similar results in similar circumstances. 

Essentially, I attempt to establish in what cases, if any, economic onerosity and 

frustration are functional equivalents by comparing their scope, criteria of 

application27 and effects.  

It should be clarified that some criteria of application of economic onerosity can be 

derived directly from article 307 while others have been developed by Bulgarian 

doctrine and courts on the basis of legal theory (mostly Staykovôs, Angelovôs, and 

Dikovôs work discussed in §2.3.3.2) or other provisions in the LOC and the LC. By 

solely examining article 307, one can make several observations: 

1) The article requires one of the parties to request modification/termination 

before the court. This means that the application of the doctrine is not automatic. 

This requirement is emphasized because legislators used the auxiliary verb 

ómayô to underline that the judge cannot interfere by himself, but should be 

petitioned by one of the parties; 

                                                           
26 For statistics on Bulgarian exports, see the site of Bulgariaôs National Statistical Institute  

<http://www.nsi.bg/otrasal.php?otr=60&a1=992&a2=993&a3=998&a4=1000#cont>. 
27 For the common law I seek to identify the reasons which judges give to reject/permit the 

application of frustration. 

http://www.nsi.bg/otrasal.php?otr=60&a1=992&a2=993&a3=998&a4=1000#cont
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2) The supervening event was unforeseen and the parties were not obliged to 

foresee it; 

3) The preservation of the contract after the supervening event should be contrary 

to fairness and good faith. 

 

The meaning and implications of unforeseeability, fairness, and good faith have been 

clarified by Bulgarian doctrine and case law, as I explain below. Moreover, there are 

several additional criteria which I also analyze: the requirement that the aggrieved party 

should not be at default regarding the contract before the supervening event arises, lack 

of fault in producing the supervening event, the fundamental nature of the supervening 

event, performance should still be possible and incomplete, etc. It has been argued that 

all of these requirements are cumulativeðeven if only one criterion is not satisfied, 

economic onerosity cannot be applied.28 

In contrast to economic onerosity, frustration, as noted in §3.1, was not specifically 

created to address onerous performance. Its modern test was developed by Lord 

Radcliffe in Davis Contractors. He underlined that a frustrating event may arise when 

ówithout default of either party a contractual obligation has become incapable of being 

performed because the circumstances in which performance is called for would render 

it a thing radically different from that which was undertaken by the contractéIt was 

not this that I promised to do.ô29 In the same decision, he maintained that mere hardship 

or inconvenience could not invoke the principle: óIt is not hardship or inconvenience 

or material loss itself which calls the principle of frustration into play. There must be 

as well such a change in the significance of the obligation that the thing undertaken 

would, if performed, be a different thing from that contracted for.ô30 Whereas Lord 

Radcliffeôs test puts an emphasis on the radical change of the contractual obligation, 

there are other important criteria which English courts examine: the frustrating event 

cannot be self-induced and it should be unforeseen and unforeseeable.  

                                                           
28 Ivailo Staykov óEconomic Onerosity of Performance of Business Transactionsô [1997] 5 

Pazar i pravo 19; Ivailo Staykov, óThe Clausula Rebus Sic Stantibus Institute in Current 

Bulgarian Commercial Lawô [1998] 1 Suvremenno pravo 71; Ekaterina Mateeva, óNecessary 

Changes in the Principle of Economic Onerosity in Article 307 of the LCô in Contemporary 

LawðProblems and Tendencies (Sibi 2011) 234.  
29 (n 6) 729. 
30 ibid. 
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For clarity, I have broken down the functional comparison into several parts. Firstly, I 

examine how and when frustration and economic onerosity are invoked. Secondly, I 

analyze if Bulgarian and English law approach lack of fault and unforeseeability 

similarly. Thirdly, it is indispensable to compare the óradically differentô test to the 

Bulgarian understanding of the agreement becoming ócontrary to fairness and good 

faith.ô Finally, I compare the doctrinesô effects. 

The Chapter also refers to the Bulgarian doctrine of óimpossibilityô when it is relevant 

to illustrate key differences between the Bulgarian and the English approach. This is 

also necessary because some criteria of application of economic onerosity were 

developed by analogy to those of óimpossibility.ô  

 

3.3 Invocation of the Doctrines 
 

Economic onerosity and frustration are invoked in different ways. As already asserted, 

article 307 obliges the aggrieved party to file a claim in court. This claim should 

provide proof that all criteria of application are fulfilled and it should state whether the 

aggrieved party asks for termination or for modification. It is crucial to underline that 

the judge cannot intervene unless a claim has been submitted. For example, in Decision 

115/2008,31 the SCC declared: óthe principle of economic onerosity is not applied 

automatically, but should be demanded by the parties.ô  

Under English law, parties also plead frustration in court. There have been instances 

when claimants asked for the recovery of extra costs in quantum meruit on the grounds 

of frustrationðnotably, in the leading case Davis Contractors.32 Economic onerosity, 

however, should be claimed at the time it arises and not after performance is completed. 

We will see in §3.6 that the court decision on economic onerosity has effects for the 

future: thus it is essential that performance be incomplete and possible to invoke the 

doctrine. For example, in Decision 531/2007,33 the SCC affirmed a decision of the 

lower courts not to honor a demand for contract modification on the ground of 

economic onerosity because performance had already been completed. Under 

Bulgarian law, the Davis Contractorsô claim, if grounded on economic onerosity, would 

                                                           
31 SCCôs Decision 115/2008 on com.c.774/2007. 
32 (n 6). 
33 SCCôs Decision 531/2007 on com.c.284/2007.  
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be inadmissible. However, in §5.2.2 we will see that Davis Contractors may find relief 

even if performance is completed by application of article 266, para 2 (LOC), which 

allows price modification in a contract if there are changes in the price of labor/material 

following entry. 

Under English law, it is also possible to use frustration as a defense in a claim for 

damages for breach.34 In that regard, frustration is similar to the Bulgarian doctrine of 

óimpossibilityô which parties rely on to excuse non-performance when they face court 

proceedings for breach. Unlike frustration or the Bulgarian doctrine of óimpossibility,ô 

economic onerosity cannot be used as a defense in a claim for breach because the court 

requires that economic onerosity be requested in a separate claim. This is illustrated by 

several recent court decisions35 stating that economic onerosity should be argued in a 

separate claim and that it cannot be used as a defense against a claim for breach.  

It should be underlined, however, that a claim for economic onerosity precludes the 

proceedings for breach until a decision on the claim for economic onerosity is rendered. 

As the claims are separate (for economic onerosity and for breach), different judges 

examine them. If economic onerosity is found, the claim for specific performance, 

damages, etc. becomes ungrounded. If economic onerosity is not established, the 

proceedings for breach can resume. For instance, in a Ruling of 19 December 2006,36 

the SAC declared that the decision in the dispute on article 307 would affect the 

decision in the dispute on specific performance. The court refused to examine the claim 

for specific performance before the decision on the claim of economic onerosity was 

rendered. 

These important procedural particularities regarding the invocation of frustration and 

economic onerosity result in differences between their scopes. Al though legislators did 

not explicitly stipulate it and perhaps did not intend it, the invocation of economic 

onerosity for short-term contracts is futile because the filing of a claim does not in itself 

suspend performance in a contract. The contract may be terminated or modified only 

after the court decision has been rendered, but the modification or termination will take 

effect from the date the decision enters into force and not from the moment economic 

                                                           
34 For instance, The Eugenia [1964] 2 QB 226. 
35 SCCôs Decision 829/2006 on c.2121/2003, SACôs Decision 90/2010 on com.c.738/2009 and 

SACôs Decision 92/2015 on com.c.4244/2014. 
36 SACôs Ruling of 19 December 2006 on civ.c.2325/2006. 
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onerosity actually aroseða particularity of the principle which scholars have 

criticized.37 Consequently, the application of the doctrine to short-term contracts seems 

excluded since the timeframe in which judges should render a decision is not specified 

in the law. In §3.5.2.2, we discuss a case, which took five years to resolve as the SCC 

reversed a decision by the lower courts.  

The fact that economic onerosity produces effects from the date of the decision and that 

judges are not bound by any timeframe to render a decision can be regarded not only 

as a weakness of the articleôs wording, but also as contrary to the Bulgarian principle 

of good faith, which calls for optimal coordination of the interests of all subjects of 

law. We discuss the implications of this principle in §4.3.2.3. It should also be 

underlined that the type of the agreement (long/short term) cannot make the invocation 

of frustration pointless in itself. As discussed in §3.6.1, frustrationôs effects are 

automaticðthe contract would be considered terminated at the time frustration arose 

and not from the date of the court decision onwards. Furthermore, had there been 

frustration, the promisor would be unable to perform, so giving effect to frustration 

from the date of the court decision and demanding damages for non-performance for 

the period between the occurrence of frustration and the date of the judgment would be 

ungrounded.  

 

3.4 Deceptive Similarities 
 

At first glance, economic onerosity and frustration bear two important similaritiesð

both of them require that the supervening event be neither self-induced (1) nor 

foreseen/foreseeable by the parties (2). We will see, however, that these criteria have 

different practical implications in the two jurisdictions. 

 

 

 

 

                                                           
37 Silvia Tsoneva, óShort Notes on Economic Onerosityô in Ekaterina Mateeva and others (eds), 

Law Development in a Globalizing World (Feneya 2013) 357-58. 
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3.4.1 No Fault Requirement 
 

English case law demonstrates that the essence of frustration is that it should not be due 

to the act or election of the party seeking to rely on it.38 Therefore, if the impossibility 

of performance is caused by one party or arises out of a choice that party has made,39 

there is a breach rather than frustration. This principle was formulated in Taylorðthe 

decision from which the doctrine of frustration emerged. Blackburn J stated that the 

doctrine applied where performance was impossible ówithout the defaultô of the 

contractor.40 In the aforementioned case whose facts we explained in §3.1, the contract 

would not have been frustrated had the defendants themselves set fire on the music hall. 

Similarly, Bulgarian law considers that the supervening event should not be induced 

by the party relying on it. This requirement stems from article 81-1 (LOC): óA promisor 

shall not be liable if the impossibility to perform an obligation is due to a reason for 

which he cannot be found to be at fault.ô While this rule explicitly refers to 

óimpossibility of performance,ô doctrine concurs that it applies by analogy to economic 

onerosity.41 

In this section, I explain that: 

1) Fault is defined differently in English and Bulgarian law; 

2) English and Bulgarian law impose a different burden of proof regarding fault; 

3) English and Bulgarian law explore different causal chains. 

 

3.4.1.1 Defining Fault  
 

In England, most cases in which self-induced frustration has been found involve a 

deliberate act by the party seeking discharge. The boundaries of self-induced 

frustration, however, seem difficult to delineate. Judges and scholars have engaged in 

a discussion over the term ófaultô used in the original formulation of the principle in 

                                                           
38 Davis Contractors (n 6) 729; Paal Wilson v Partenreederi Hannah Blumenthal [1983] 1 AC 

854, 909; J Lauritzen AS v Wijsmuller BV (The Super Servant Two) [1990] 1 Lloydôs Rep 1, 

10. 
39 For example, The Super Servant Two (n 38), as discussed in §3.4.1.3.2 
40 (n 2) 834. 
41 Staykov, óEconomic Onerosityô (n 28) 19; Kalaidjiev (n 12) 324. 
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Taylor. In the decision itself, Blackburn J said ówithout default of the contractorô42 and 

subsequently ówithout fault of either party.ô43 Whereas in this context it is unlikely that 

a distinction between ófaultô and ódefaultô was intended, Treitel asserts that these words 

have different meanings.44 He maintains that while ófaultô normally refers to conduct 

amounting either to the deliberate commission of a wrong or to want of care or 

diligence, default refers to the breach of a legal duty.45 Therefore, it is possible for a 

party to a contract to be at default although he is not at fault. Moreover, it should be 

stressed that although most English cases of self-induced frustration involve one party 

that did not manage to prevent an event, there are some cases which involve deliberate 

omissions rather than positive acts. For example, in Mertens v Home Freehold Co46 the 

builder of a house deliberately worked slowly and omitted to obtain a license which 

was required.47 

The distinction between fault and negligence has also raised debate in England. In 

Joseph Constantine,48 Viscount Simon LC contended that in a commercial context fault 

should be treated as equivalent to negligence,49 but Lord Wright reminded that in 

previous case law fault was assimilated to positive acts against the faith of a contract.50 

In the said case, there was an explosion of a shipôs auxiliary boiler which prevented her 

from rendering the services she was supposed to under a charterparty. The court 

established frustration although the cause of explosion was not clarified and there were 

doubts that the defendantsô servantsô negligence might have caused the supervening 

event. It has been argued, nonetheless, that the question whether the presence of 

negligence should necessarily exclude frustration has not been conclusively resolved.51 

Before examining how Bulgarian courts would approach the same facts, it should be 

underscored that, from a comparative standpoint, the discussion on the meaning of fault 

and its relevance to frustration reveals significant conceptual differences between 

                                                           
42 (n 2) 834. 
43 ibid 840. 
44 Guenter Treitel, Frustration and Force Majeure (2nd edn, Sweet & Maxwell 2004) 524. 
45 ibid 524-25. 
46 [1921] 2 KB 526.  
47 For a discussion, see Treitel (n 44) 533-35. 
48 [1942] AC 154. 
49 ibid 166. 
50 ibid 195. 
51 Ewan McKendrick, óForce Majeure and FrustrationðTheir Relationship and Comparative 

Assessmentô in Ewan McKendrick (ed), Force Majeure and Frustration of Contract (2nd edn, 

Lloydôs Press 1995) 50. 
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England and Bulgaria. Under Bulgarian law, fault is a generic term referring to the 

relationship between the doer and his unlawful conduct, including its effects.52 While 

Bulgarian legislation does not provide a definition of fault, Bulgarian legislators have 

created different categories of fault whose meaning has been clarified by doctrine.53 

The LOC refers to ódeliberate actions,ô54 ónegligence,ô55 ógross negligence,ô56 etc., 

which have been transplanted from Roman law through the Codice civile.57 It is 

generally recognized that the difference between ódeliberate actionsô and ónegligenceô 

stems from the doerôs intention. When fault is intentional (deliberate action), the person 

at fault intentionally creates or promotes an unlawful result. When there is negligence, 

the person or entity unintentionally causes or contributes to an unlawful result.58 

In both instances, the unlawful result could either constitute in breaching the law or in 

breaching a legal duty. Hence, from a Bulgarian perspective, default as explained by 

Treitel, the omission to obtain a license in Mertens, the ódeliberate actions against the 

faith of a contractô and ónegligenceô as referred to in Joseph Constantine would be 

considered as different types of fault. In all of these cases, the óno faultô requirement 

will not be satisfied and the application test of economic onerosity (or óimpossibility of 

performanceô) will fail.  

 

3.4.1.2 Burden of Proof 
 

Bulgarian and English law have reverse burdens of proof regarding fault in contractual 

relations. Under Bulgarian civil law, fault is always presumed.59 To disprove fault and 

to benefit from the protection of the law, the party claiming economic onerosity (or 

óimpossibilityô) should prove that: 

                                                           
52 Trayan Konov, Grounds for Civil Liability (2nd edn, Reguli 2002) 124. 
53 On the role of fault in Bulgarian law, see Trayan Konov, Selected Works (Ciela 2010) 152-

82. 
54 Article 94. 
55 Article 247. 
56 Article 94. 
57 On fault in Roman law, see George Mousourakis, Fundamentals of Roman Private Law 

(Springer 2012) 198-200. 
58 Scholarship is divided about the meaning of ógross negligence.ô Some authors believe 

ódeliberate actionsô and ógross negligenceô are synonyms while others contend that ógross 

negligenceô is a degree of ónegligence,ô Konov, Selected Works (n 53) 152-82. 
59 Art. 45, para 2 (LOC): óIn all cases of tort, fault is presumed until proven otherwise.ô By 

contrast, in Bulgarian criminal law there is a presumption of innocence.  
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1) It did not cause the supervening event by its actions/omissions. While the 

court may characterize the type of fault, the result of any of the types 

(negligence, deliberate actions, etc.) is the same, as discussed in §3.4.1.1ð

non-performance is not excused.  

 

2) It was not delaying performance prior to the supervening event. This stems 

from the requirement for performance in good faith discussed in §4.3.2.3. 

In practice, as performance would be tremendously difficult or impossible, 

he will need to pay damages for non-performance. To illustrate, if a builder 

had already delayed construction before a natural catastrophe or substantial 

inflation, his non-performance after the supervening event will not be 

excused. This approach should be contrasted with frustration which has 

automatic effects irrespective of the promisorôs behavior prior to the 

supervening event (See §3.6.1).  

 

3) In case of óinsurmountable force,ô the promisor should also show that it 

properly informed the promisee in writing of the eventôs occurrence. 

Otherwise, it owes damages for breach of information duties. This 

requirement stems from article 306(3), LC60 and is a transplant of CISGôs 

article 79(4). It, however, does not apply to economic onerosity. For 

example, recently, the Veliko Turnovo Appellate Court concluded that the 

partial non-performance was due to a supervening eventðsevere drought 

which impeded the harvest of the quantity of grain stipulated in the contract 

of sale.61 Thus the non-performance was excused and the liquidated 

damages clause in the contract could not be applied. However, because the 

defendant did not properly inform the promisee, it owed damagesðit had 

to return the difference between the advance payment, which constituted 

more than 99% of the total sum in the contract, and the total price of the 

                                                           
60 óA promisor who cannot perform due to insurmountable force must notify the other party in 

writing within a reasonable time about the nature of the insurmountable force, and its potential 

consequences for the contract. In case of failure to notify, compensation shall be due for the 

damages resulting from such failure.ô 
61 Decision 368/2008 on com.c.661/2008.  



102 
 

delivered grain, but with an interest rate.62 English law does not have such 

information duties in case of frustration.63 While the promisor would have 

to return a just sum if frustration is established, as explained in §3.6.2, it 

would not pay interest on that sum. 

In England, by contrast, the burden of proof is often in the reverse to Bulgarian lawð

the party suing for breach should prove that frustration was self-induced. In Joseph 

Constantine, as noted above, the court established frustration although the defendants 

did not prove they were not at fault and the cause of the explosion was not clarified. 

Viscount Maugham contended: 

I can see no firm ground for the proposition that the party 

relying on frustrationémust establish affirmatively that "the 

cause was not brought into operation by his defaultòéSuch a 

proposition seems to me to be equivalent to laying down that 

the determination of the contract by frustration is not the 

automatic result of the event, but is dependent on the option of 

the parties...64 

Under Bulgarian law, determining the reason for the explosion and the defendantsô lack 

of fault in causing it would have been essential for establishing óimpossibility of 

performance.ô Furthermore, to use Viscount Maughamôs words, the application of both 

óimpossibilityô and economic onerosity somewhat depends on the promisorôs 

conductðto ensure it can benefit from the protection of the law, it needs to demonstrate 

both that it has performed in good faith prior to the supervening event and that it did 

not cause the event.  

                                                           
62 Had the contract been for the sale of grain only rather than for the production and sale of 

grain from a specific place, non-performance would not have been excused as grain is a generic 

good; Also, compare with Section 7 of the Sale of Goods Act 1979 which discharges contracts 

if specific goods perish without the fault of the seller or buyer. 
63 Diverse factors may explain this divergence:  

¶ Unlike Bulgarian law, the common law has not embraced the principle of good faith 

and the consequential duties of good merchant, as discussed in §4.3.2.3; 

¶ Unlike frustration, temporary force majeure only suspends performance while the 

supervening event lasts. As the promisor still needs to perform after the event ends, it 

is more logical to inform the promisee of its likely consequences on the performance; 

¶ The UK is not a CISG signatory. 
64 (n 48) 172.  
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We should also emphasize that compared to English law, Bulgarian law has a different 

approach towards evidence and fact finding. In addition to witnesses who parties can 

invite to court to testify, the Bulgarian Code of Civil Procedure allows judges to appoint 

expert witnesses either because they deem necessary to do so or because a party to the 

dispute requested such assessment.65 The courts select expert witnesses from a list that 

has been preapproved by the Ministry of Justice. Essentially, the expert witnesses under 

Bulgarian law play a role much more similar to assessors under English law.66 In 

contrast to English courts which encourage the use of party-appointed expert witnesses, 

it is common practice for Bulgarian courts to appoint expert witnesses themselves.  

If Joseph Constantine had to be decided under contemporary Bulgarian law, the court 

would probably appoint expert witnesses to establish the cause of the explosion. The 

defendants would submit evidence disproving fault as well. For instance, in a Bulgarian 

case in which a car left for repair at an auto center completely burned down, the 

defendant had to prove that the fire in the vehicle was not the result of bad repair, but 

of a óchance occurrence.ô This was difficult as little had remained of the car. While the 

defendant relied on witnesses working in his center, the court also appointed 

assessors.67 Their conclusion that there was insufficient evidence to ascertain that the 

short circuit, which caused the fire, was not the result of bad repair (bad performance 

which is a form of non-performance) played a crucial role in establishing a óchance 

occurrence.ô 

 

3.4.1.3 Causation 
 

As explained above, in Bulgaria, the party relying on economic onerosity or 

óimpossibilityô should disprove any fault in causing the supervening event. In England, 

however, the party arguing frustration was self-induced faces the challenge of proving 

its claims. Furthermore, to benefit from the protection of economic onerosity or 

                                                           
65 Article 195. On expert witnesses in Bulgaria, see Vesselin Vouchkov, óOn Assessors and 

Evidence in Civil Proceedingsô (2009) 3 Bulgarski zakonnik  

<http://zakonnik.bg/document/view/qanda/140775/242842>.  
66 See CPR, r 35.12; The Bulgarian approach to evidence reflects the spirit of the continental 

tradition which favors court-appointed experts to party-appointed experts. See Remme 

Verkerk, óComparative Aspects of Expert Evidence in Civil Litigationô (2009) 13 IJEP 167-

97. 
67 See SCCôs Ruling 55 of 29 January 2014 on com.c.1466/2013. 

http://zakonnik.bg/document/view/qanda/140775/242842
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óimpossibilityô in Bulgaria, the relying party should prove it was not in breach of the 

agreement prior to the supervening event. In England, there is no equivalent 

requirement as frustration is automatic. It is likely, however, that the defaulting party 

would pay damages for breaches prior to frustration.  

Despite the different burden of proof and the different scope of fault, it seems essential 

to compare the Bulgarian and English approach towards establishing the causation 

between a partyôs actions/omissions and the impossibility/onerosity to perform as they 

may reveal key differences between the values of the two jurisdictions.  

 

3.4.1.3.1 The Bulgarian Approach 

 

Under Bulgarian law, parties are required to provide the care of a good husband68 for 

non-merchant69 transactions while for merchant transactions they are required to 

exercise the care of a good merchant,70 which is the highest degree of care in Bulgarian 

law. These standards are intimately related to the principle of good faith71 whose role 

we discuss in §4.3.2.3. It should be underscored at this stage, however, that a party 

performing in good faith would exercise one of these types of care depending on 

whether it is a merchant or a non-merchant. The explicit definition of two standards of 

care in Bulgarian law encourages judges to have higher expectations of merchants 

because they are professionals.72 Failure to provide the relevant due care amounts to 

fault. 

Bulgarian scholarship has emphasized that due care is an abstract notion which is 

established regarding the usual behavior of persons and entities in similar 

circumstances.73 Courts have to take decisions based on the concrete facts of the case 

                                                           
68 Art. 63 (LOC); This term incarnates the Roman notion of bonus paterfamilias (care of a 

father) and was transplanted in Bulgarian law from the 1865 Codice civile.  
69 Art. 1 (LC) enumerates the types of natural persons and legal entities that qualify as 

merchants and are expected to exercise the care of a good merchant. Entities and persons 

beyond this scope must exercise the care of a good husband.  
70 Art. 302 (LC): óA promisor in a transaction which is commercial with respect to him shall 

exercise the care of a good merchant.ô 
71 Not exercising these types of care amounts to performance in óbad faith.ô 
72 This symbolic requirement has little practical significance because by default judges are 

expected to consider the surrounding circumstances; While English law also applies higher 

standards of care to professionals (for instance, the reasonable professional), it does not have a 

specific standard for merchants. 
73 See Konov, Selected Works (n 53) 152-82. 
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and their view of what a usual behavior could be in the given circumstances. While, at 

first glance, this approach seems similar to the English standard of reasonable care,74 

there are substantial differences between the legal reasoning of the courts.  

In case of economic onerosity, article 307 compels the promisor to prove that the parties 

ócould not and were not obliged to foreseeô the supervening event. Bulgarian doctrine 

argues that the requirement for unforeseeability itself is a natural consequence of the 

standards of care because a good merchant/husband should foresee many types of 

events on the basis of their skills and experience.75 Essentially, not foreseeing the event 

amounts to fault.  

Bulgarian doctrine argues that the second conditionðóobliged to foreseeôðrefers to 

the relevant objective standard of care (care of a good merchant or husband) defined in 

the law rather than to the type of care defined in the partiesô agreement.76 We will 

analyze the implications of foreseeability from a comparative perspective in §3.4.2. 

However, it is crucial to emphasize at this stage that the Bulgarian approach should be 

contrasted with English law which prioritizes the partiesô will as expressed in the 

agreement. While English judges have relied on implied conditions in the past (the very 

decision of Taylor was based on an implied condition), in many cases frustration was 

excluded on the grounds of contractual provisions evidencing risk distribution or on 

the grounds that the event was foreseeable and parties should have made a provision in 

the agreement.   

 

To exclude non-intentional fault in causing economic onerosity,77 a Bulgarian court 

should establish why the promisor did not foresee the event:  

1) because the promisee did not provide due care in foreseeing the event (fault) 

OR 

2) because it was impossible to foresee the event (no fault)? 

                                                           
74 On the difference between the English reasonable person and the Bulgarian standard of good 

faith, see §4.3.2.3 and §5.3.1.2. 
75 Ivailo Staykov, óEconomic Onerosityô (n 28) 19; Ivailo Staykov, óThe Clausula Rebus Sic 

Stantibus Instituteô (n 28) 71; Yasen Nikolov, óEconomic Onerosityô [2011] 9 Turgovsko i 

konkurentno pravo, Addendum. 
76 ibid. 
77 The party arguing onerosity claims it was not at fault, so intentional fault would be rare.  
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By contrast, in case of óinsurmountable force,ô article 306(2), LC78 requires the 

promisor to prove that the event was unforeseeable OR unavoidable. While doctrine 

does not agree whether unforeseeability and unavoidability are cumulative criteria or 

not,79 courts contend these criteria are alternative because article 306(2) uses the 

conjunction óor.ô80 This means that the promisor should prove either that it could not 

foresee the supervening event despite exercising good care OR that it could not prevent 

the event despite exercising good care.81 It should also be noted that doctrine has 

severely criticized court decisions in which the criterion for unavoidability has been 

extended to cases of economic onerosity.82 In practice, this implies that in establishing 

fault in a claim for economic onerosity, courts will be looking for (1) unforeseeability 

and (2) no delay prior to supervening event, as discussed §3.4.1.2. 

 

3.4.1.3.2 The English Approach 

 

The above clarifications are essential because in England, as noted above, courts look 

for acts or elections by a party that caused the event. Hence, in contrast to Bulgarian 

courts, they are significantly more concerned about the unavoidability of the event. We 

will analyze two examples to clarify how the examination of dissimilar causal links 

leads to different results in practice. 

 

Example 1: J Lauritzen AS v Wijsmuller BV (The Super Servant Two) 

 

In J Lauritzen AS v Wijsmuller BV (The Super Servant Two),83 Wijsmuller could not 

fulfill its obligation to transport Lauritzenôs drilling rig by sea because its ship, the 

Super Servant Two, sank. The contract explicitly mentioned that Wijsmuller had to 

                                                           
78 óAn insurmountable force shall be an unforeseen or unavoidable event of an extraordinary 

nature which has occurred after the conclusion of the contract.ô 
79 Aleksander Georgiev, óThe Insurmountable Force as Grounds for the Exclusion of Liability 

due to Non-Performance in a Commercial Transactionô [2001] 3 Bulgarski zakonnik 90, 92; 

Polya Goleva, óThe Insurmountable Force and Its Application in Court and Arbitration 

Practiceô [2004] 4 Pazar i pravo 18, 22; Ognyan Gerdjikov, Commercial Transactions (3rd edn, 

TIP 2008) 52. 
80 SCCôs Decision 6/2013 on com.c.1028/2011. 
81 In French law the requirements for unforeseeability and unavoidability are not alternative, 

Barry Nichol, óForce Majeure in French Lawô in Ewan McKendrick (ed), Force Majeure and 

Frustration of Contract (2nd edn, Lloydôs Press 1995) 24. 
82 See Mateeva (n 28) 242.  
83 [1990] 1 Lloydôs Rep 1. 
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transport the rig either by Super Servant Two or by Super Servant One. Nonetheless, 

the latter was allocated to another contract. The court emphasized that the real question 

is ówhether the frustrating event relied upon is truly an outside event or extraneous 

change of situation or whether it is an event which the party seeking to rely on it had 

the means and opportunity to prevent but nevertheless caused or permitted to come 

about.ô84  

It was held that had the contract explicitly mentioned transportation by Super Servant 

Two only (and not an alternative between the two ships) and had there been no 

negligence in causing the loss of the ship, the contract would have been frustrated.85 

Nonetheless, the contract was not put to an end automatically when the Super Servant 

Two sank. It ended when Wijsmuller elected not to use the Super Servant One to 

perform its obligations.86 In other words, Wijsmullerôs election interrupted the causal 

link between the supervening event (the sinking of the ship) and its inability to perform. 

It is interesting that Wijsmullerôs counsel tried to prove a direct causal link between the 

sinking of Super Servant Two and the impossibility to perform by referring to Professor 

Treitelôs textbook as well as prior unreported case law.87 Notably, Treitel argues that if 

a party, which enters several contracts, cannot perform all of them due to an unforeseen 

supervening event, he can use the means available to him to perform some of them and 

claim the others have been frustrated provided he acts óreasonablyô in making his 

choice.88 Nonetheless, the court relied on Maritime National Fish89 to reject this 

argument and to conclude that the reasons why Wijsmuller made their election were 

immaterial90 ða harsh outcome, which has been criticized.91 

Moreover, it should be noted that the court did not establish the reasons why the Super 

Servant Two sank. It actually concluded that the contract would not be frustrated no 

matter whether the ship sank due to Wijsmullerôs negligence or not.92 If it sank without 

                                                           
84 ibid 10. 
85 ibid 9. 
86 ibid.  
87 ibid. 
88 ibid 13. 
89 [1935] AC 524. 
90 [1990] 1 Lloydôs Rep 1, 14. 
91 For instance, it has been asserted that the effect of the decision is to óplace a supplier whose 

source partially fails in a very difficult position.ô Chitty on Contracts (31st edn, 2012) vol I, 

para 23-064.  
92 [1990] 1 Lloydôs Rep 1, 10 and 11. 
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negligence, the contract would not be frustrated because of Wijsmullerôs election not 

to use the Super Servant Two, as noted above. By contrast, if the ship sank due to 

negligence, as alleged by Lauritzen,93 the contract would not be frustrated as a party 

cannot rely on a self -induced event. 

It is very likely that the case would be resolved differently under Bulgarian law notably 

because the court would examine a different causal chain and would attempt to 

determine the precise reasons why the ship sank. As explained above, Bulgarian law 

assumes that the non-performing party is at fault, so that party needs to prove that non-

performance was excusedðfor instance, it was due to an impossible event which was 

unforeseeable OR unavoidable. Wijsmuller has to present proof that it acted as a good 

merchant and that the ship did not sink as a result of its actions or omissions. For 

instance: 1) proof that Wijsmuller could not have foreseen the sinking (the weather 

forecasts were good, historically the weather in that season was favorable); 2) proof 

that Wijsmuller did not contribute to the sinking (they followed security procedures, 

hired qualified personnel, etc.). Wijsmuller may ask the court to appoint assessors too. 

The court would examine the proof and characterize the facts to conclude whether the 

evidence disproves the assumption of fault. While this approach can be derived from 

the LC, it is indispensable to underline that because the contract involves transportation 

by sea, the Code of Commercial Maritime Navigation is also applicable. Article 169-1 

explicitly states: óA contract of carriage is terminated automatically if before sailing 

offéand without the fault of any party, the ship perishes or is declared unfit for use.ô 

Thus the key question for Bulgarian courts would be why the ship sank and, 

consequently, if Wijsmuller caused the sinking in any way.  

Moreover, the English approach of treating the ópower to electô as a factor which 

interrupts the causal link between the supervening event and the impossibility to 

perform cannot be theoretically justified under Bulgarian law. To reallocate Super 

Servant One, Wijsmuller would have to delay performance in another contract. Thus 

he would not perform that second contract in good faith and the other party may request 

specific performance, damages or both. It is unthinkable that a Bulgarian court 

concludes that to perform in one contract, a party needs to perform in bad faith in 

another contract. We will analyze this aspect in more detail in Chapter 4. It should also 

                                                           
93 ibid 11. 
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be noted that the agreement between Wijsmuller and Lauritzen included a force 

majeure clauseðwe discuss how it will be construed differently in English and 

Bulgarian law in §5.3.2.2. 

 

Example 2: The Eugenia 

 

In Ocean Tramp Tankers Corporation v V/O Sovfracht (The Eugenia),94 the defendants 

had chartered the Eugenia to make a trip via Odessa to India. While their agreement 

contained a clause stipulating that dangerous waters should be avoided, they headed 

for the Suez Canal thinking they could make it on time. However, the canal closed due 

to military action and the charterers could not reach India. They claimed frustration. 

Lord Denning concluded that the Eugenia could have sailed around the Cape of Good 

Hope because ó[the] fact that it has become more onerous or more expensive for one 

party than he thought is not sufficient to bring about frustration. It must be more than 

merely more onerous or more expensive.ô95  

It is also interesting to note that he examined the questions of fault and foreseeability 

separately. He asserted: óOne thing that is obvious is that the charterers cannot rely on 

the fact that the Eugenia was trapped in the canal; for that was their own fault.ô96 

Regarding foreseeability, he contented: óThe only thing that is essential is that the 

parties should have made no provision for [the event] in their contract. The only 

relevance of it being "unforeseen" is this: If the parties did not foresee anything of the 

kind happening, you can readily infer they have made no provision for itéô97  

Denningôs view on foreseeability has been criticized by English scholarship. Treitel, 

for instance, argues that an important criterion in determining foreseeabilityôs 

relevance is whether there is an indication that a party has assumed the risk of the 

eventôs occurrence. The degree of foreseeability should be high and the consequences 

of the event on the contract should also be foreseeable.98 Frustration could be prevented 

only by an express provision that one of the parties should bear the loss. McKendrick, 

by contrast, contends that while the result in The Eugenia is correct, the reasoning is 

                                                           
94 [1964] 2 QB 226. 
95 ibid 239. 
96 ibid 237. 
97 ibid 239. 
98 Treitel (n 44) 514-16. 
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suspect as there is authority, namely Walton Harvey,99 which we discuss in §3.4.2.1, to 

support the claim that a contract is not frustrated when the event which has occurred is 

foreseeable.100  

From a Bulgarian perspective, the lack of explicit provision in the charterersô 

agreement would be of little relevance, as we explain in §3.4.2.2. The crucial question 

for Bulgarian courts would be whether the parties were obliged to foresee the closure 

in light of their duty to provide the care of a good merchant. If the answer is positive, 

that in itself would already constitute fault even if the ship is not trapped, but in free 

waters. This approach should be contrasted with Denningôs view that had the ship not 

entered the canal, there would have been room for frustration to apply.101  

It should be noted that there appear to be grounds to argue both force majeure 

(óinsurmountable forceô) and economic onerosity under Bulgarian law. As discussed 

above, in case of óinsurmountable force,ô Bulgarian courts usually consider 

unforeseeability and unavoidability to be alternative conditions of application. The 

charterers could argue óimpossibilityô either on the grounds of an unforeseen 

extraordinary event OR on the grounds of an unavoidable extraordinary event. 

However, as noted in §3.4.1.2, to preclude fault for breach of information duties, the 

charterers should properly inform in writing the vesselôs owners regarding the 

supervening event. We should remind the reader, nonetheless, that óimpossibilityô only 

excuses non-performance during the duration of the supervening event (closure of the 

canal)ðthe defendants would have to perform after the canal opens but would not owe 

damages.  

It seems likely that a Bulgarian court would establish that the closure was not 

foreseeable, especially if it had to decide at the time Lord Denning did, because this 

was the first modern closure of the Suez Canal. In cases involving claims for 

óimpossibility,ô Bulgarian courts tend to examine the historical record of similar events 

taking place.102 Besides, it seems unlikely that a Bulgarian court would conclude that 

the buildup of French and British forces near Cyprus as a sign that the closure of the 

                                                           
99 [1931] 1 Ch 274. 
100 Ewan McKendrick, Contract Law: Text, Cases, and Materials (6th edn, OUP 2014) 711. 
101 The Eugenia (n 94) 239. 
102 For instance, in Award of 30 April 2003 on DAC 141/2002 statistics on the regular monthly 

rainfall in the area were examined to conclude that the rain which prevented the plants from 

growing was unforeseeable.  
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canal was foreseeable like Lord Denning held.103 For example, in a Bulgarian arbitral 

decision,104 the Yugoslavian embargo (1992-1996) was considered as an objective 

óimpossibilityô excusing non-performance during its duration although the contract was 

entered into in 1991 when Yugoslavia was breaking up and the United Nations had 

issued a series of resolutions against it. Furthermore, the charterers in The Eugenia 

could not prevent the closure of the canal either, so they could argue unavoidability. 

Finally, the Code of Maritime Commercial Navigation also allows parties to rescind an 

agreement after commencement of the voyage óif any circumstances occur that prevent 

the continuation of the carriage for a long or unforeseeable period.ô105 

Because of the particularities of invocation of economic onerosity discussed in §3.3, 

relying on economic onerosity for termination/modification of the agreement seems 

difficult. The charterers would need to file a claim for economic onerosity at the time 

the canal closes. Consequently, because of the nature of the agreement and because of 

the weakness of Bulgarian law to give effect to economic onerosity from the entry into 

force of a decision, but at the same time not to bind judges with a timeframe to decide, 

it would be more logical to pursue a claim if the agreement were for periodic carriage 

by sea. 

If the contract does not involve periodic carriage, there might be two possible 

outcomes: 

1) By the time Bulgarian judges examine the case, the canal may reopen and 

performance will no longer be extremely onerous. The promisors, however, 

would be in delay and would owe damages. 

2) If the canal is still closed by the time the case is examined, there may be grounds 

that performance has become contrary to fairness and good faith, as we argue 

in Ä3.5. However, the aggrieved party will be in delay and thus the óno faultô 

requirement would be violated.  

Had the parties made an agreement for periodic carriage, the court could have 

terminated the agreement or modified it to factor in the additional expenses that would 

be incurred because of sailing around the Cape of Good Hope for the future. 

                                                           
103 The Eugenia (n 94) 233. 
104 Award on IAC 45/98 of 28 April 2000. 
105 Article 167; I could not find case law on this article.  
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Nonetheless, the charterers would have to continue performing until a decision is 

rendered (sail around the Cape of Good Hope for the first trips) and bear the losses due 

to economic onerosity prior to the court decision.  

 

3.4.2 Unforeseeability 
 

As explained in §3.2.2, one of the conditions of application of economic onerosity is 

that the parties could not and were not obliged to foresee the supervening event. 

Similarly, English law requires that the frustrating event be unforeseen and 

unforeseeable. Examining case law and academic writing shows that English judges 

express concern for both the risk distribution in the agreement and the objective degree 

of foreseeability based on the circumstances of the case. By contrast, Bulgarian judges 

traditionally seem to focus more on the obligation to foresee resulting from the law 

(objective duty of care as required by the standards of good merchant/husband) rather 

than the distribution of risk in the agreement itself. Moreover, Bulgarian law may use 

unforeseeability as a cover for the political motivation behind certain decisions.   

 

3.4.2.1 The English Approach 
 

When examining cases arguing frustration, English courts analyze primarily if the risk 

is expressly allocated in the contractðif, for instance, the price is fixed, or if there are 

express provisions distributing risk and loss in case of supervening events, including 

but not limited to force majeure/hardship clauses. In such instances, English judges 

consider that there is no strong reason to interfere with the allocation the parties 

intended. For example, in English Hop Growers, Scrutton LJ underscored:  

I have always myself regarded it as in the public interest that 

parties who, being in an equal position of bargaining, make 

contracts, should be compelled to perform them, and not to 

escape from their liabilities by saying that they had agreed to 

something which was unreasonable.106 
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Moreover, in Joseph Constantine, Viscount Simon LC declared: óThere can be no 

discharge by supervening impossibility if the express terms of the contract bind the 

parties to performance, notwithstanding that the supervening event may occur.ô107 

Generally, express risk allocation may exclude the application of frustration because 

parties would have agreed on the consequences of the supervening event.  

There is also authority, notably Walton Harvey,108 which demonstrates that a contract 

is not frustrated when a supervening event is deemed foreseeable based on the context. 

In the said case, an advertising agency had entered into an agreement with the lessees 

of a hotel to display an advertising sign for seven years. The hotel was compulsoril y 

acquired by the local authority and subsequently demolished. Thus the agency sued the 

hotelôs lessees for breach. While they argued frustration, the court held that the 

supervening event had been foreseen by Walker & Homfrays since they were aware of 

local authorityôs plans at the time of entry and the compulsory powers of the local 

authority could óreasonably be supposed to have been in the contemplation of the 

contracting parties when the contract was made.ô109 Walker & Homfrays could have 

also óguarded againstô the supervening event in their agreement.110  

It is also conceivable that upon construction of the agreement or, of a force majeure 

clause in particular, it is found that frustration is not excluded.111 For instance, in The 

Sea Angel, it was asserted that: 

Even events which are not merely foreseen but made the 

subject of express contractual provision may lead to 

frustration: as occurs when an event such as a strikeélasts 

for so long as to go beyond the risk assumed under the 

contract and to render performance radically different from 

that contracted for. However, as Treitel shows through his 

analysis of the cases, and as Chitty summarizes, the less that 

an event, in its type and its impact, is foreseeable, the more 

                                                           
107 (n 48) 163. 
108 (n 99). 
109 ibid 285 and 286. 
110 ibid 286. 
111 We analyze the key issue of construction and whether English courts reach the same results 

as economic onerosity through interpretation in §5.3. 
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likely it is to be a factor which, depending on other factors in 

the case, may lead on to frustration.112 

Essentially, English judges examine the risk allocation in the agreement and analyze 

whether the parties foresaw the degree of change or could have foreseen it based on the 

circumstances. Rarely, however, foreseeability is the only factor that motivates their 

decision. By contrast, below we examine instances in which Bulgarian judges have 

rejected claims for onerosity solely on the grounds of foreseeability. Perhaps one can 

explain this approach with the fact that unforeseeability is the most malleable criterion 

of application of the doctrine and may be used as a cover for the political motivation 

of certain decisions, as discussed in §3.4.2.3. 

 

3.4.2.2 The Bulgarian Approach 
 

As highlighted in §3.4.1.3.1, unlike English judges, Bulgarian judges determine 

foreseeability primarily from the perspective of the requirements for due care (good 

merchant and good husband) defined in the law. Article 307 compels the promisor to 

prove that the parties to the agreement ócould not and were not obliged to foreseeô the 

supervening event. Recent case law, however, provides more clarity regarding how this 

provision should be understood. The SAC has underlined that unforeseeability is 

established on the basis of two cumulative propositions: the óobjective impossibility of 

both parties or of one of them to foresee the changed circumstances and the absence of 

an obligation to foresee proceeding from a legal norm, the contract or the principle of 

good faith.ô113 Nonetheless, my research did not identify a decision in which the 

requirement for unforeseeability was not fulfilled because of a breach of duty to foresee 

resulting from the contract itself. All decisions in which the application of economic 

onerosity was excluded or recognized I was able to find ground their conclusions on 

the objective duty to foresee.   

                                                           
112 [2007] 2 Lloyd's Rep 517 [127]. 
113 SACôs Decision 365/2013 on com.c.2115/2012; In this case, the appellants had filed a claim 

for supplementing the agreement under article 300 (LC), which we discuss in §5.2.1. The SAC 

concluded that filing a claim for supplementing was incorrect and that the aggrieved party had 

to file for economic onerosity instead. The SAC saw the two claims in opposition. While for 

economic onerosity the right to modify stems from the above conditions, the right for 

supplementing óstems from an express provision made at the entry to contract to [supplement 

the agreement] upon the arising of circumstances which were discussed in advance.ô  
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In §3.4.2.2, I discuss a claim for economic onerosity regarding a privatization 

agreement in which economic onerosity was not recognized because of an objective 

duty to foresee the event by researching the surrounding circumstances. In §3.5, we 

will also see decisions applying economic onerosity in which the duty to foresee was 

construed as the duty resulting from the law rather than the agreement although in one 

of the cases there was an explicit termination clause. Moreover, in a recent case,114 a 

party claimed economic onerosity because it was put in a difficult financial situation 

since parties in other contracts it entered failed to perform. The SAC excluded the 

application of the principle on the sole grounds that parties were obliged to foresee the 

event: it emphasized that ónon-performance of contracts which may affect other legal 

relationships of the merchant constitutes normal merchant risk and the said risk could 

be counted among the circumstances that a party was obliged to foresee when entering 

the contract.ô115 It seems likely that English courts may not consider these facts not 

because they are foreseeable, but because they were simply irrelevant and do not 

constitute a radical change of circumstances.  

A second key difference between English and Bulgarian law is that the operation of 

economic onerosity and óimpossibilityô cannot be excluded by an express provision in 

the agreement. To clarify, since article 307 gives parties the right to a claim in court, 

parties cannot insert clauses to circumvent it116 and avoid judicial intervention.117 This 

means that while they can specify the precise effects that a supervening event 

constituting economic onerosity would have upon their agreement, they cannot insert 

provisions declaring that the contract cannot be modified/terminated in the event of 

economic onerosity. Besides, courts cannot make an assumption that parties did not 

want to modify/terminate the contract in case of a supervening event based on the 

content of the contract because they would deprive them of their right to a claim.  

This particularity of Bulgarian law can be best understood from the perspective of the 

values of Bulgarian lawðin §5.2.2, for instance, we will see that even in instances 

                                                           
114 SACôs Decision 1589/2009 on com.c.1008/2009. 
115 This fact also violates the requirement that the event should lead to an imbalance in the 

particular contract at hand (lack of equivalence of obligations in the same contract), which we 

discuss in §3.5.  
116 Article 26, para 1 (LOC) states: óContracts contravening or circumventing the law, as well 

as contracts infringing good morals, including contracts on inheritance that does not exist as 

yet, shall be null and void.ô 
117 Anton Karlov, óThe Advantages of a Clause on Negative Material Changeô [2010] 2 

Turgovsko i konkurentno pravo 19, 23.  
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where there is no economic onerosity and there are no provisions in the contract, the 

price can be modified under certain conditions by relying on other rules. However, it 

has been suggested that parties can insert material adverse change clauses that provide 

for/against contract modification/termination in case of milder changes that do not fall 

within economic onerosityôs scope.118 Considering how sensitive Bulgarian judges are 

to imbalances in the agreement due to supervening events, as we explain in §3.5, it 

seems that it may be difficult to draw the line between economic onerosity and a 

material adverse change.119 Hence such a clause may be voided.  

Regarding force majeure clauses, Gaydarov contends that recent Bulgarian arbitration 

practice to give effect only to the force majeure circumstances that parties have listed 

in the force majeure clause is óunacceptable.ô120 He argues that even the detailed 

enumeration of force majeure circumstances in the contract cannot prevent the 

application of article 306 (LC) which regulates the óinsurmountable force.ô121 He 

further maintains that the fact that even legislators did not permit themselves to specify 

the instances in which article 306 applies, but instead provided criteria for evaluation, 

evidences that excluding article 306 is not allowed.122 My research, for instance, did 

not identify a decision in which the court excluded the application of óimpossibilityô on 

the grounds that the parties had assumed the risk of force majeure/chance occurrence 

in their agreement.  

 

3.4.2.3 Unforeseeability as a Cover 
 

It is interesting to remark that in Bulgaria there are instances when courts rejected the 

application of economic onerosity on the sole grounds that the event should have been 

foreseen. In the cases I found, the duty to foresee was derived from the objective 

                                                           
118 ibid. 
119 This fundamental difference between Bulgarian and English law illustrates the important 

divergence of values promoted by the contract laws of the two jurisdictions, as discussed in 

§4.3.  
120 Pavel Gaydarov, Boundaries of Contractual and Delictual Liability (Ciela 2011) 117-18; 

For example, in Award on DAC 16/95 of 1 August 1995, it was concluded that only the 

circumstances enumerated in the force majeure clause could be characterized as force majeure.  
121 The position of Bulgarian commentators lies in stark contrast to the approach of English 

lawðin §5.3.2.2, we demonstrate that it is possible to exclude the operation of frustration by 

inserting a force majeure clause.  
122 Gaydarov (n 120).  
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standards of care rather than the agreement itself. Arguably, however, this approach to 

unforeseeability can be used to cover the political motives of certain decisions.  

The most striking case is a decision,123 in which the SCC concluded that the restitution 

of land, part of the estate on which a privatized hotel with sports facilities was 

constructed, was not unforeseeable because the claimant had enough time to research 

the surrounding legal circumstances when entering the privatization contract. The court 

declared that economic onerosity was not applicable because the event was foreseeable. 

To clarify, in the early stages after the fall of communism, two separate but important 

processes were taking place in Bulgaria. The first one was the restitution of land and 

immovable property to the heirs of owners whose land and/or property had been 

confiscated by the communist government after 1944.124 The other process was the 

privatization of state-owned companies or property by local or foreign investors since 

all companies were state-owned during communism. In the above-mentioned case, the 

privatizer realized that part of the land under the hotel it bought from the State 

(privatized) was restituted to the heirs of the original owners shortly after the 

privatization deal was closed. 

SCCôs approach may be contrasted with the legal reasoning in Walton Harvey,125 which 

we mentioned in §3.4.2.1. In Walton Harvey, the court held that the supervening event 

had been foreseen by Walker & Homfrays since at the time of entry they were aware 

of the local authorityôs plans to acquire compulsorily property and to demolish it and 

that they should have made a provision in the agreement. In the Bulgarian case, 

nonetheless, the plaintiff was unaware of the claims for restitution in that area, but the 

court declared the event was foreseeable because the plaintiff should have done prior 

research.  

Nonetheless, it seems that Walton Harvey might have had a different outcome under 

English law if the defendants had been unaware of the local authorityôs plans at the 

                                                           
123 SCCôs Decision 673/2007 on c.324/2007. 
124 The return of land and property to their rightful owners was a legislative priority in the first 

decade following communism. Bulgaria enacted various laws enabling heirs of deprived 

owners to reacquire the property of their relatives either in real boundaries or in equivalent 

shares (the same area but in a different place). On the specificity of Bulgarian property law, see 

Mario Bobatinov and Krasimir Vlahov, Property Law: Practical Problems (Sibi 2007); After 

the fall of communism, the right to private property was recognized in Bulgariaôs constitution. 

See Pavel Sarafov, óThe Right to Private Property as a Sacred Constitutional Rightô [1996] 6 

Suvremenno pravo 15-25. 
125 (n 99). 



118 
 

time of entry because all conditions of application of frustration could have been 

fulfilledðunforeseeable event, lack of fault/negligence in causing the acquisition, and 

radically different circumstances as the hotel was no longer there. Unless the plans of 

the local authority were public in some way, there was no way to know except by 

chance. The Bulgarian case, by contrast, is unusual because it is grounded on the 

assumption that the privatizer should have expected that it is possible to lose part of its 

property because of the process of return of confiscated land/property, which was 

taking place, and thus it should have done more research. This is equivalent to a 

Bulgarian court saying to Walker & Homfrays that the demolition of their hotel was 

foreseeable because in other parts of the country local authorities were acquiring and 

demolishing property compulsorily and that they should have done more research on 

the processðan argument which on its own may be insufficient for an English court to 

exclude frustration.126  

Moreover, it should be noted that the privatization agreement was entered into between 

the investor and the local municipality (a State authority). The return of land and 

property was also carried out by State authoritiesðpermanent commissions appointed 

by region. Essentially, a State authority closed the transaction with the privatizer at the 

time the claim for restitution of land was already submitted by the heirs. Although it 

did not know, the municipality was selling property on part of which it was going to 

lose its right to sell. Consequently, the privatizer either had to suffer further expenses 

(attempt to buy the land from the heirs) or lose part of the property. In the latter 

scenario, the heirs could destroy the part of the building which was on their land, so 

that they could use it in a different way, or forbid the privatizer access to the part of the 

building, which was on their land, and use it themselves.  

The decision seems to disguise political motives as generally the process of restitution 

of land was poorly handledðdeclaring economic onerosity for this agreement could 

have resulted into claims in other privatization cases. This conclusion is reinforced by 

the SCCôs declaration that óthere was no proof that the restitution of land led to a change 

of the economic outlook which in turn imbalanced the contract.ô Essentially, they added 

a supplementary requirement for application which neither results from article 307 nor 

                                                           
126 Treitel underscores that the justice of Walton Harvey was óreinforced by the fact that the 

defendants had received compensation for their compulsory acquisition of their hotel,ô Treitel 

(n 44) 509. 
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from scholarly writingða change of circumstance causing a change in the economic 

outlook of the country which in its turn causes a contractual imbalance. We will see in 

§3.5 that economic onerosity requires a much simpler causal chainða fundamental 

change in circumstances of any nature causing a contractual imbalance. Furthermore, 

the restitution resulted into the unjust enrichment of the municipality because it 

received payment for the entire building, but had the right to sell only part of it.  

It would be extremely difficult to put ourselves in the shoes of English judges faced 

with the circumstances of this case for an array of historical and political factors. 

England never faced communism and the related property issues (confiscation and 

subsequent return 60 years later). Also, English land law is very specific. Nonetheless, 

it may still be useful to compare how, from a theoretical perspective, English judges 

may reason. Depending on how the contract is written and what percentage of the 

building was on land which turned out to be the property of the heirs, it may be deemed 

that the restitution radically changed the obligation of the contractðthe privatizer 

clearly wanted to buy and develop a hotel and not to pay the municipality for something 

it would never own. The key issue then would be to decide which event radically 

changed the obligationðthe decision on the heirsô restitution OR the heirsô filing a 

claim for the restitution of the land (because most claims succeeded if the heirs had all 

necessary documents).  

The decision on restitution had come out after the entry into the privatization 

agreement, so it was a supervening event. In such instance, if  the court deemed the 

change of the obligation to be radical, frustration could be established on the grounds 

of supervening illegality. Alternatively, if we consider the filing of the claim for 

restitution to be the external event that radically changed the obligation in the 

privatization agreement, considering the claim was filed before the privatization 

agreement was finalized and neither party knew of it, the said situation could constitute 

mistake under English law and void the privatization agreement. In the leading case on 

common mistake Bell v Lever Brothers, it was underscored that óa mistake will not 

affect assent unless it is the mistake of both parties and is to the existence of some 

quality which makes the thing without the quality essentially different from the thing 

as it was believed to be.ô127 In the Bulgarian case both parties thought that the hotel and 
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the land under it belonged to the municipality. However, the restitution of land made 

the subject-matter different for under Bulgarian law óland acquires propertyô: the heirs 

became the owners of part of the hotel. 

Finally, it is worth mentioning that under English law there may be grounds to consider 

that the municipality breached their contract. In the Great Peace Shipping, Lord 

Phillips enunciated five conditions that should be fulfilled before a common mistake 

avoids a contract:128 1) a common assumption regarding the existence of a state of 

affairs; 2) no warranty by either party that the state of affairs exists; 3) the non-existence 

of the state of affairs must not be attributable to the fault of either party; 4) the non-

existence of the state of affairs must render performance of the contract impossible; 5) 

the state of affairs may be the existence, or a vital attribute, of the consideration to be 

provided or circumstances which must subsist if performance of the contractual 

adventure is to be possible. 

In clarifying the second and the third condition, Lord Phillips referred to129 McRae v 

CDC130ða case in which the Commonwealth Disposals Commission (CDC) invited 

tenders for the purchase of an oil tanker lying on the Jourmaund Reef. The successful 

bidder incurred significant expenses as they embarked on the salvage mission only to 

discover there was neither a Jourmaund Reef nor a tanker. While the CDC argued this 

was a case of common mistake, the High Court of Australia, on true construction of the 

contract, established a promise by the CDC that there was a tanker.131 The court also 

held that a party could not rely on common mistake if it entertained the belief without 

reasonable grounds and it induced this belief in the mind of the other party.132 

Essentially, in McRae, the court found a way to hold the CDC liable for its own lack of 

research. While we do not have access to the tender documents and the contract 

between the Bulgarian municipality and the investor, there is a distinct possibility that, 

on construction of the agreement,133 a common law judge could identify a promise that 

the hotel is owned by the municipality in its entirety and that it induced this belief in 

                                                           
128 [2003] QB 679 [76]. 
129 ibid  [77]. 
130 (1951) 84 CLR 377. 
131 ibid 410. 
132 ibid 408. 
133 On the different approaches of Bulgarian and English law to contractual interpretation, see 

§5.3. 



121 
 

the investorôs mind.134 This also seems likely in light of the well-known commercial 

sensibility of the common law, which we discuss in Chapter 4. By contrast, we saw 

that the Bulgarian courts imposed the burden of research on the investor. 

 

3.5 Key Differences 
 

The key difference between the criteria of application of frustration and economic 

onerosity, nonetheless, stems from the requirements for the change of the contractual 

obligation due to the supervening event. As underlined in §3.2.2, the modern test for 

frustration was established in Davis Contractorsðto apply frustration, the 

circumstances should have become óradically differentô since entry. Lord Radcliffe 

highlighted: óIt is not hardship or inconvenience or material loss itself which calls the 

principle of frustration into play. There must be as well such a change in the 

significance of the obligation that the thing undertaken would, if performed, be a 

different thing from that contracted for.ô135  Bulgarian law, by contrast, demands that 

the supervening event render the contract ócontrary to fairness and good faith.ô We will 

see that these dissimilar requirements illustrate major differences between the values 

of English and Bulgarian law and lead to substantially different outcomes in practice.  

 

3.5.1 Contractual Imbalance v óRadically Differentô Obligation 
 

Both Bulgarian and English law require that there be a change in the contractual 

obligation as a result of the supervening event. Nonetheless, they establish the change 

using different criteria. Lord Radcliffeôs test puts an emphasis on the alteration of the 

promiseðthe parties promised one thing, but have to perform something completely 

different because of the radical change of circumstances. As clarified in Chapter 4, this 

approach can be understood from the perspective of English contract theoryðnotably, 

contract as a promise and an instrument for risk allocation. By contrast, Bulgarian law 

                                                           
134 Conditions 1, 4, and 5 of Lord Phillipsô test seem fulfilled as the assumption that the hotel 

belongs to the municipality is common, performance of part of the contract is impossible, and 

acquiring the entire hotel is certainly what induced the investor to bid.  
135 (n 6) 729. 
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is primarily concerned with the agreement becoming contrary to fairness and good faith 

due to the change of circumstances.  

It is thus important to examine what Bulgarian law understands by ócontrary to fairness 

and good faith.ô As explained in §2.2, both fairness and good faith are fundamental 

principles Bulgarian contract law. While we discuss their origin and role in Chapter 4, 

at this stage, we will briefly explain their relevance to economic onerosity to underline 

the difference between the Bulgarian and the English application test. Bulgarian 

doctrine generally agrees that a contract is unfair when an agreement is vitiated or when 

the equivalence of obligations has been violatedðthe value of what the promisor gives 

to the promisee is substantially different from what the promisee gives to the 

promisor.136 The equivalence, however, is evaluated factually, on a case by case basis 

by the court,137 which, as explained below, results in contradictory case law.  

Good faith, by contrast, is a ócriterion of evaluation of honesty and respectabilityô 

which implies that ósociety is interested in the preservation of the economic existence 

of the disadvantaged party.ô138 Some authors examine the two principles together and 

argue that economic onerosity arises when ódue to an unforeseen and unforeseeable 

event, there is such an obvious disproportion between the values of the reciprocal 

obligations that what was previously agreed becomes incompatible with the 

requirements of preservation of the honest and respectable balance of the partiesô 

interestséô139 

We should also clarify that both doctrine prior to 1944 and contemporary scholarship 

concur that to apply economic onerosity, the contractual imbalance should be the result 

of a significant and objective change in the socio-economic circumstances in the 

country after the rise of the obligation.140 This condition has also been embraced by 

                                                           
136 Staykov, óThe Clausula Rebus Sic Stantibus Instituteô (n 28) 71; Kalaidjiev (n 12) 325; 

Tsoneva (n 39) 349. 
137 Kalaidjiev (n 12) 325. 
138 Tsoneva (n 39) 356. 
139 Mateeva (n 28) 243. 
140 Apostolov (n 12) 241; Staykov, óEconomic Onerosityô (n 28) 19; Staykov, óThe Clausula 

Rebus Sic Stantibus Instituteô (n 28) 71; Gerdjikov (n 81) 55; Diana Dimitrova, óThe 

Application of the Institute of Economic Onerosity in the Conditions of Economic Crisisô (The 

Global Crisis and Economic Development, Varna, May 2010). 
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Bulgarian courts. One of the clearest explanations regarding the criteria of application 

may be found in a recent decision by the SCC141: 

The principle of economic onerosity is not applied 

automatically, but must be demanded by the parties. A 

precondition for the rise of this right is the violation of the 

principles of fairness and good faith by the contract. This 

violation could be established when the equivalence of 

obligations is imbalanced due to a fundamental change in the 

economic context in which parties would not have entered the 

agreement.  

Similarly, the SAC has stressed: 

The principle of article 307 of the LC is applied when there is 

a change in objective reality (mostly the economic outlook) 

after entry into contract which substantially violates the 

equivalence of obligations which in turn makes the 

preservation of the contract as written contrary toé fairness 

and good faith. It applies to circumstances which the parties 

could not foresee and were not obliged to foresee at entry. 142   

These decisions show that the existence of an objective and significant change of 

economic circumstances is insufficient to establish economic onerosity. There must be 

a causal link between that change and the contractual imbalance subject to the dispute. 

One can further observe that whereas SCCôs decision explicitly refers to a change in 

the economic context, SACôs decision refers to any change of óobjective reality,ô which 

seems to have a larger scope and to include changes, which are not purely economic.143 

Doctrine contends that the change could be of óeconomic, political or other natureô144 

                                                           
141 SCCôs Decision 115/2008 on com.c.774/2007. 
142 SACôs Decision 1589/2009 on com.c.1008/2009. 
143 This observation made me conclude that events like the closure of the Suez Canal may 

qualify as a change in the objective reality and make economic onerosity theoretically 

applicable to cases like The Eugenia, as discussed in §3.4.1.3.2. 
144 Phillip Ralchev, óNon-Performance in Commercial Transactionsô [1998] 8 Bulgarski 

schetovoditel 18, 20. 
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and that wars or natural disasters can also qualify as economic onerosity if  they cause 

a contractual imbalance.145 

Unlike English law, Bulgarian law is primarily concerned with the substantive fairness 

in the contractðwhether because of the change of circumstances, the promisor will be 

unjustly impoverished and/or the promisee will be unjustly enriched. This approach 

should be contrasted with the English attitude towards contractual onerousness as 

evidenced by case law. For example, in Davis Contractors, Lord Radcliffe explicitly 

emphasized: óIt is not hardship or inconvenience or material loss itself which calls the 

principle of frustration into play.ô146 In The Eugenia, Lord Denning maintained:  

The fact that it has become more onerous or more expensive 

for one party than he thought is not sufficient to bring about 

frustration. It must be more than merely more onerous or more 

expensive. It must be positively unjust to hold the parties bound. 

It is often difficult to draw the line. But it must be done. And it 

is for the courts to do it as a matter of law.147 

Furthermore, in The Sea Angel, Rix LJ explained:  

Since the subject matter of the doctrine of frustration is 

contract, and contracts are about the allocation of risk, and 

since the allocation and assumption of risk is not simply a 

matter of express or implied provision but may also depend on 

less easily defined matters such as óthe contemplation of the 

partiesô, the application of the doctrine can often be a difficult 

one. In such circumstances, the test of óradically differentô is 

important: it tells us that the doctrine is not to be lightly 

invoked; that mere incidence of expense or delay or 

onerousness is not sufficient.148 

Similarly to English law, Bulgarian law does not allow the application of economic 

onerosity in cases of mere onerousnessðfor such cases, practitioners encourage parties 
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to include material adverse change clauses, as explained in §3.4.2.2. However, there is 

a fundamental difference between the Bulgarian and the English concept of justice, as 

we will see in Chapter 4.  From a Bulgarian standpoint, the injustice consists in the fact 

that the promisor gives substantially more than what it receives from the promisee due 

to the supervening event. English judges, nonetheless, find injustice when a party has 

to bear a risk it has not undertaken in the contractðthey do not look into the unjust 

enrichment/impoverishment of the parties to identify whether frustration has occurred. 

 

3.5.2 Illustration by Case Law 
 

Examining case law reveals that the different approaches towards establishing the 

change of the obligation in Bulgaria and England lead to divergences in practice. It also 

demonstrates the difficulties which Bulgarian courts face in drawing the line between 

what is just and unjust when they have to apply economic onerosity. Two Bulgarian 

cases illustrate some of the challenges which judges confront when establishing 

contractual imbalances factually and provide ample material for comparative analysis.  

 

3.5.2.1 Decision 50/2010 
 

The Varna Appellate Court (VAC) examined a case concerning the lease for a store 

selling luxury goods in a shopping center. In its Decision 50/2010,149 it declared that 

the parties not only did not foresee that the number of clients would decrease several 

months after the mallôs opening, but also could not and were not obliged to foresee this 

fact at entry. It appears, however, that a leading factor motivating the decision was the 

contractual imbalance resulting from an objective change of economic circumstances. 

The court established that the revenue of the store was óseveral times lessô than the rent 

and that the cause of low revenue was an economic crisis: óThe effects of the world 

economic crisis were feltéat the end of 2008éThe analysis of the facts shows that at 

the end of 2008 when the claim was registered, the claimant had objective difficulties 

in performing his contractual obligationséô150 It should be noted that the parties had 
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entered into negotiations and the lessor had proposed to decrease the rent by 20%. The 

court, nonetheless, concluded that óthe lessorôs proposaléwas inadequate to the loss 

suffered by the lessee.ô The court deemed that all necessary conditions for application 

of economic onerosity were present and terminated the agreement as requested by the 

plaintiff. 

It seems likely that English law would reach a different result if confronted with the 

same case. English judges would examine whether the supervening event (the 

economic crisis) had radically altered the contractual obligation and whether the parties 

intended to preserve the contract in such circumstances. The lease agreement was 

entered into during the first half of 2007. Official statistics show that the yearly inflation 

rate in Bulgaria was estimated at 12.5% in 2007 and 7.8% in 2008. By contrast, in 2006 

it was 6.5%.151 Objectively, there was a macroeconomic change which could be proven 

in court. The judgment does not make references to the clauses in the agreement, so it 

is difficult to analyze whether the lessee had assumed the risk of inflation. For the 

purposes of our comparison, we will assume he either had not or he had assumed 

standard inflation targeted by the central bank. In both circumstances, it seems unlikely 

that English judges would conclude that the inflation change of 6% (between 2006 and 

2007) radically altered the promisorôs obligationsðto pay rent in this caseðor that it 

does not constitute standard merchant risk.  

English judges traditionally support the principle of nominalism for domestic 

contracts.152  For instance, in Treseder-Griffin, Lord Denning emphasized:  

In external transactions it iséquite common for parties to 

protect themselves against a depreciation in the rate of 

exchange by means of a gold clause. But in England we have 

always looked upon a pound as a pound, whatever its 

international value. We have dealt in pounds for more than a 

thousand yearsðlong before there were gold coins or paper 

notes. In all our dealings we have disregarded alike the 

                                                           
151 Press release by Bulgariaôs National Statistical Institute  

<http://www.nsi.bg/sites/default/files/files/pressreleases/Inflation_god2011.pdf>. 
152 According to this principle, where a debt is expressed in pounds, the debtor is bound to pay 

the nominal amount irrespective of the currencyôs depreciation or appreciation due to 

inflation/deflation. On the origin of this principle in the common law, see David Fox, óThe 

Case of Mixt Monies: Confirming Nominalism in the Common Law of Monetary Obligationsô 

(2011) 70 CLJ 144-174. 
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debasement of the currency by kings and rulers or the 

depreciation of it by the march of time or events.153 

Similarly, in Wates Ltd v GLC, it was concluded that there was no frustration although 

the contract had become ómore expensive and onerousé because inflation rose faster, 

even much faster, than was expected.ô154 

An exception is Staffordshire Area Health Authority155 in which Lord Denning used 

the rules on construction, as discussed in §5.3.2.1, to terminate an agreement in which 

the cost of supplying water was approximately twenty times higher than the price 

agreed on in the contract. However, the inflation to which Denning refers is in the span 

of 16%-24% per year.156 Denning was also examining a contract entered into more than 

fifty  years before the case was brought to court while the Bulgarian lease was 

concluded two years before the case was brought to court.  

Considering that Bulgarian legislators were motivated to enact article 307 because of 

exorbitant inflation,157 it might appear that the VAC interpreted the principle rather 

generously. Nonetheless, it is crucial to stress that the VAC examined a different causal 

link from the one English judges would if this case were argued on the grounds of 

frustration. The VAC was not concerned about the inflationôs altering the obligation to 

pay rent itselfðit was worried about the inflationôs altering the purchasing power of 

the potential customers of the store, thus making the revenue become lower than the 

rent and causing a contractual imbalance. This, of course, does not mean that under 

other circumstances, for instance the facts of the Staffordshire case, Bulgarian courts 

will not examine a different causal linkðnotably, inflation making the costs of 

supplying water higher than the price in the agreement, thus making the agreement 

contrary to fairness and good faith. 

 

 

                                                           
153 [1956] 2 QB 127, 144. 
154 (1983) 25 BLR 1. 
155 [1978] 1 WLR 1387. 
156 Luca Benati, óLong Run Evidence on Money Growth and Inflationô (Bank of England 

Quarterly Bulletin, Autumn 2005)  
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157 See footnote 1 (Chapter 1). 
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3.5.2.2 Decision 192/2010 
 

A second court decision by the VAC and its subsequent cassation by the SCC illustrates 

the subjectivity of judgment that may arise in the application of economic onerosity 

and provides further material for comparative analysis. In 2010, the VAC was 

confronted with another case with similar facts to the one in Decision 50/2010 

discussed above. The case concerned the 10-year lease of a store selling jeans and shoes 

which faced low revenues and closed down.158 The judicial panel reached a different 

result because the contract itself contained a termination clause stipulating that  

1) the lessee does not have the right to terminate the contract unilaterally 

during the first 36 months unless it pays the rent for all 36 months; 

2) the lessee may terminate the agreement after 36 months, but only with a 6-

month advance notice. 

This clause shows that the parties themselves included specific mechanisms for 

contract termination: the lessee may terminate the agreement after the 36th month, 

without paying damages, if it notifies the lessor during the 30th month. Furthermore, 

the lessee tried to renegotiate the contract and the lessor proposed to decrease the 

monthly rent by 20%. The court, however, examined extrinsic evidence to establish 

that while the lessee did not accept the proposed 20% decrease in this contract, it 

accepted a 12% decrease of rent in another contract it renegotiated.  

Similarly to Decision 50/2010, the judges admitted the existence of a global financial 

crisis, but held that there was no proven substantial imbalance of the reciprocal 

obligations due to it. The court said that óeconomic onerosity may be recognized only 

if as a result of the changed economic circumstances, there is an objective and 

substantial decrease in the rent of real property of a similar type to such an extent that 

what the lessee owes is disproportionate to what it receives from the lessor.ô159 It 

concluded that lack of economic profitability cannot be equated to economic onerosity.  

Essentially, the VAC reached different results in similar circumstances because it 

applied dissimilar criteria about the evaluation of the imbalance in the reciprocal 

obligations in the contract. While Decision 50/2010 relied on the comparison between 

the revenue of the store and the rent, Decision 192/2010 relied on the real estate market 
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as a criterion. It is thus not surprising that the plaintiffs in the second decision 

demanded cassation by claiming that Decision 192/2010 contradicted Decision 

50/2010. In Ruling 614/2012, the SCC affirmed that the demand for cassation was 

justified because of a potential contradiction between the two decisions.160 In Decision 

240/2013, the SCC quashed Decision 192/2010 by stating it was óincorrect.ô161  

The SCC termed the criteria used by the appellate court to establish whether a 

contractual imbalance was present óa reference to legally irrelevant facts.ô It affirmed 

the approach of Decision 50/2010 by declaring that the correct method would be to 

examine the revenue in the concrete store after the change of circumstances and to 

compare it both with the revenue prior to the supervening event and with the rent. The 

SCC stated that only this approach may give an objective answer to the question 

whether there is a lack of equivalence of reciprocal obligations. It concluded that in the 

said case there was a contractual imbalance as óa direct and immediate consequence of 

the global economic crisis in which consumption was limited to goods of first 

necessityô and that the decrease of sales of shoes and jeans was unforeseeable and could 

not be attributed as fault to any of the parties. The SCC declared that the request for 

termination had to be honored and terminated the agreement. 

The cassation by the SCC is interesting for several reasons. Firstly, it clearly 

demonstrates that Decision 50/2010 of the VAC is not accidental, but compliant with 

the principle in article 307. To the best of my knowledge, it is the first decision of the 

SCC which reverses a decision of the lower courts not to apply economic onerosity. 

Thus it shows that the doctrine has huge practical implications and is not just a 

theoretical possibility. Secondly, it seems crucial that the SCC did not consider the 

termination clause mentioned above (it was not even mentioned in the decision) as a 

factor in its decision. Thirdly, while all criteria of application of economic onerosity 

are cumulative, the decision implies that the contractual imbalance is one of the most 

important, yet the most difficult to apply uniformly. Although the SCC has given clear 

instructions how to evaluate contractual imbalances in leases, lower courts may diverge 

on the methodology of evaluation in other types of agreements.  

This in turn may discourage parties to rely on economic onerosity. In Decision 

192/2010, the plaintiff filed the claim in 2008, but managed to terminate the agreement 
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in 2013. The possibility of a worst scenario in which a claimant has to appeal both at 

the appellate court and at the SCC may limit the application of the doctrine in certain 

agreements, contrary to what legislators said in article 307. For instance, if we take the 

example of The Eugenia, which we discussed in §3.4.1.3.2, the defendants could file a 

claim for economic onerosity at the time the canal closed and argue that sailing around 

the Cape of Good Hope would alter the contractual balance. If the parties have to wait 

for years before a decision is rendered, this will create difficulties for the promisee for 

which the delivery of the goods The Eugenia transports may be time-sensitive and may 

lead to the promiseeôs breaching other agreements. Thus indirectly the filing of a claim 

by the promisor may cause the promiseeôs acting in bad faith in its other agreements, 

which contradicts the principle of good faith.  

In that light, if English courts were confronted with the case in Decision 192/2010, it 

seems that they would reach a decision different from SCCôs. The agreementôs 

substantive fairness which might be altered by the supervening event would not be of 

concern. They would examine the agreement to conclude if the risk of inflation was 

assumed and if the change in circumstances radically altered what parties agreed upon 

in their contract. Similarly to the case in Decision 50/2010, the agreement was entered 

into in 2007 and the claim was filed in 2008. As we saw above, there was a 6% increase 

of inflation between 2007 and 2008, which seems insufficient to apply frustration. 

Moreover, as the lease agreements contained detailed clauses allowing early 

termination against damages, it seems likely that English judges would conclude that 

early termination would simply be costlier for the promisee who himself had agreed to 

these terms and was trying to escape from an imprudent bargain by relying on 

frustrationðan approach which contradicts English lawôs values. It has been suggested 

that a lease may be frustrated in case of destruction of the property by fire, earthquake 

or coastal erosion.162  

 

3.6 Comparing the Effects  
 

This section highlights the main differences between the effects of frustration and 

economic onerosity. While the effects of frustration are automatic, the effects of 
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economic onerosity largely depend on the aggrieved partyôs discretion and on the 

timing of the claim and its subsequent examination by the court.  The section also 

discusses the key issue of loss distribution following supervening events.  

 

3.6.1 Discretion of Aggrieved Party v Automatic Effects 
 

 

In English law, a frustrated contract is brought to end automatically irrespective of the 

wishes of the parties or the judge. Both parties are released from any further 

performance, but their legal rights and obligations accrued before the frustrating event 

remain. In Hirji Mulji , for example, Lord Sumner emphasized that frustration occurs 

óirrespective of the individuals concerned, their temperaments and failings, their 

interest and circumstances.ô163 Likewise, in National Carriers v Panalpina,164 Lord 

Roskill reiterated:  

Frustration if it occurs operates automatically. Its operation 

does not depend on the action or inaction of the parties. It is to 

be invoked or not to be invoked by reference only to the 

particular contract before the court and the facts of the 

particular case said to justify the invocation of the doctrine.165 

This specificity of the doctrine may explain why courts are cautious to apply itð

scholars have referred to its consequences as ódraconian.ô166 Furthermore, the contract 

is terminated at the moment frustration arises. In Davis Contractors, for instance, Lord 

Morton emphasized: óI think, impossible to hold that a contract has been frustrated 

unless it can be said: "As and from such and such a date, at" latest, the contract ceased 

to bind the parties."ô167  

By contrast, economic onerosity does not produce automatic effects. As explained in 

§3.3, it gives the aggrieved party a right to file a claim in court in order to benefit from 
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the protection of article 307.168 Furthermore, article 307 explicitly states that a court 

may óupon request by one of the parties, modify or terminate the contract entirely or in 

part.ô This means that the party may request: 

1) modification of the agreement OR  

2) termination of the entire agreement OR  

3) termination of certain clauses in the agreement.  

Essentially, economic onerosityôs effects depend primarily on the party which filed the 

claim for economic onerosity. Moreover, they do not take place at the moment 

economic onerosity occurs. The articleôs drafting also implies that if the conditions of 

application of economic onerosity are met, the judge has to honor the request of the 

aggrieved partyðfor instance, if the claimant demands termination, the judge cannot 

decide that it is better to modify the contract.169 In the lease cases we examined in 

§3.5.2, in which the courts established economic onerosity and terminated the 

contracts, the lessees had explicitly requested termination of the entire agreements. By 

contrast, in the claim related to privatization discussed in §3.4.2.2, the plaintiff had 

requested modification of certain clauses, which, however, were not cited in the 

decision. As there is no case law in which the claim for economic onerosity succeeded 

and the aggrieved party demanded modification, it is unclear whether the judge is 

bound by the suggested modification or may adjust the proposed modification, if he 

finds it contrary to fairness and good faith. As the purpose of article 307 is to re-

establish the contractual balance, it is logical that the judge should be able to do so to 

prevent abuse of justice.170 

At first glance, it may seem that if a party demands termination of the entire agreement, 

economic onerosity may have effects similar to those of frustration. However, even in 

such a hypothetical situation, this supposition is untrue. Frustration terminates the 

contract automatically at the moment it arises. Although the frustrating event may be 

                                                           
168 Contrast with the óinsurmountable forceô discussed in §3.2, which allows unilateral 

termination out of court. 
169 Bulgarian law often leaves the choice of remedy to the aggrieved party. For example, in 
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damages OR damages for non-performance OR performance by a third party at the promisorôs 

expense. See articles 79 and 80 (LOC).  
170 In Italy, the judge may intervene in the modification process if the offer is inequitable, Elena 

Zaccaria, óThe Effects of Changed Circumstances in International Commercial Tradeô (2005) 
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established by the court at a later stage during the court proceedings, the contract will 

be considered terminated from the moment the supervening event has taken place.  

By contrast, Bulgarian courts seem to be divided about the moment when economic 

onerosity produces effects. Some courts declare that economic onerosity has effects 

from the date the judgment enters into force. In a recent award,171 it was concluded that 

economic onerosity does not have automatic effectsðit produces effects for the future, 

but it cannot affect legal consequences which have already occurred. Similarly, in a 

Ruling of the SAC,172 it was indicated that by virtue of the provisions in which the 

legislator talks about termination, it can be concluded that the legislator gives effects 

to termination in the future rather than retroactively. Nonetheless, in the decision173 

with which the SCC quashed Decision 192/2010 of the VAC we saw in §3.5.2.2, effect 

was given from the day the claim of economic onerosity was submitted.  

This contradictory approach to the moment economic onerosity produces effects can 

have huge practical implications because courts are not subjected to any restrictions 

regarding the timeframe in which they have to render a decision. With regard to the 

same lease case, we saw that the filing of the initial claim and the final decision by the 

SCC were five years apart. Between the time a party files a claim and the time a final 

decision is rendered, the contractual imbalance may have caused the promisorôs 

insolvency. These practical results cast doubt about the quality of the articleôs 

wording.174 While we make our inferences on the basis of partiesô demanding 

termination, the same considerations would be valid if parties demanded 

modificationðchanges entering into force years after the claim is submitted may be 

futile if the aggrieved party has become insolvent due to the contractual imbalance. 

 

3.6.2 Loss Distribution 
 

The moment at which frustration and economic onerosity produce legal effects is 

crucial regarding the key issue of loss distribution. England and Bulgaria not only tend 
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to diverge on the determination of that moment, as explained above, but also have 

different rules for loss distribution. These rules developed in dissimilar historical 

contexts and illustrate divergent legal values. §3.6.2.1 presents the main differences 

between the English and Bulgarian approach to loss distribution as they appear in 

legislation and §3.6.2.2 demonstrates some of the difficulties that arise when the rules 

are applied in practice. 

 

3.6.2.1 The Rules in the óBooksô 
 

Before examining the rules pertaining to loss distribution following supervening 

events, we should pay attention to a significant difference between Bulgarian and 

English law: unlike England,175 Bulgaria recognized unjust enrichment as a source of 

obligations independent of contract and tort as early as 1950. The 1950 LOC contains 

general rules on unjust enrichment.176 It should also be emphasized that while the 1892 

LOC did not contain general provisions on unjust enrichment,177 Bulgarian courts 

developed jurisprudential solutions178 to address such instances relying on their powers 

                                                           
175 The HL recognized unjust enrichment as the basis for a claim in restitution in 1991 with the 

decision Lipkin Gorman v Karpnale Ltd [1991] 2 AC 548; In 1998, it put forward a 4-stage 

elaborate test to identify unjust enrichment with its decision Banque Financière de la Cité v 

Parc (Battersea) Ltd [1999] 1 AC 221, 227. Prior to 1991, the cases were resolved 

pragmatically by extending the established forms of remedies. For a comparative historical 

overview of the development of unjust enrichment in England, see Paula Giliker, Pre-

contractual Liability in English and French Law (Kluwer 2002) 65-103; On the division of the 

law of obligations from an English perspective and the separation of the law of restitution from 

the law of contract, see Andrew Burrows, Understanding the Law of Obligations: Essays on 

Contract, Tort and Restitution (Hart 1998) 1-15. 
176 Articles 55 to 59 (LOC); There are also other principles in the LOC that are not part of the 

section on unjust enrichment, which essentially prevent unjust enrichment, such as article 28, 

para 2 (LOC) permitting rectification of calculation errors in agreements. 
177 As explained in §2.3.2.1, the first LOC was indirectly inspired by the Code civil. It 

recognized the category of quasi-contracts (LOCôs articles 45-55 were verbatim copies of 

articles 1371-1381 of the Code civil) and permitted recovery on these grounds. 
178 Courts and commentators derived a principle on unjust enrichment from the general 

principles of Bulgarian law, particularly the principle of justice discussed in Chapter 4. See 

Chudomir Goleminov, Unjust Enrichment (3rd edn, Feneya 2011) 27-28; Similarly, French 

courts also relied on their equitable powers to justify recovery, notably in the well-known 

affaire Boudier (1893). This approach was criticized in subsequent decisions and doctrinal 

commentaries. See Jack Beatson and Eltjo Schrage, Unjustified Enrichment (Hart 2003) 35-

42, Giliker (n 175) 77-81 and 97-102; Nonetheless, the ordonnance implementing a major law 

reform in France we mentioned in §1.2.1 introduced a section on unjust enrichment in the Code 

civil. 
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to make law in the absence of legislation.179 The enactment of the rules of unjust 

enrichment seemed like the next natural stepðdoctrine and courts favored the 

principle,180 unjust enrichment was in line with the communist ideology which Bulgaria 

had embraced, 181 etc.   

The law of unjust enrichment in England, however, had a rather turbulent development. 

Scholars had to justify its existence by publishing detailed treatises in its defense.182 

Furthermore, it faced severe opposition by the judiciaryðin Orakpo v Manson 

Investments, Lord Diplock famously said: óthere is no general doctrine of unjust 

enrichment recognized in English law.ô183 Courts had to use creativity to address 

instances which would be currently resolved by the principles of unjust enrichment.184 

In this context, it should be emphasized that England enacted special legislationðthe 

Law Reform (Frustrated Contracts) Act 1943ðto tackle the key issue of loss 

distribution following frustration.  

 

3.6.2.1.1 The English Approach 

 

The traditional position of the common law is that loss lies wherever it falls. 

Nonetheless, following contradictory case law, which raised concern about the 

adequacy of this remedial response, notably Chandler v Webster185 and Fibrosa Spolka 

                                                           
179 On the sources of Bulgarian law, see §2.2.2. 
180 One should not underestimate the role of comparative law, which we discussed in §2.3.2, 

either. The first BGB contained an elaborate section on unjustified enrichment (Section 812-

822). The 1942 Codice civile also contains a general rule on unjust enrichment (articles 2041-

2042). See Brice Dickson, óUnjust Enrichment Claims: A Comparative Overviewô (1995) 54 

CLJ 100-124. 
181 Marxism-Leninism promoted equality and condemned unfair wealth redistribution. 
182 Goff and Jones: The Law of Restitution (Sweet & Maxwell 1966) and Peter Birksô An 

Introduction to the Law of Restitution (Clarendon 1985) played a key role in developing the 

law of unjust enrichment.  
183 [1978] AC 95, 104. 
184 For instance, find an implied contractðan approach, which has now been discredited, 

Beatson and Schrage (n 178) 32. 
185 [1904] 1 KB 493; This is one of the famous ócoronation casesô which followed the postponed 

coronation procession of Edward VII. The plaintiff had agreed to pay the defendant £141.15 to 

observe the procession from his premises. Before the procession was cancelled and the contract 

became frustrated, he had paid Ã100. The court not only rejected the plaintiffôs claim to recover 

the £100 he had already paid, but also held that the plaintiff owed the defendant the remaining 

£41.15. The court explained that the effect of frustration was to release parties from their future 

obligations, but could not affect obligations accrued prior to frustration. 
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Akcyjna,186 Parliament enacted the Law Reform (Frustrated Contracts) Act 1943.187 

McKendrick emphasizes that the basic strategy of the legislation is to óidentify the 

benefit which has been obtained by the defendant at the expense of the plaintiffô and to 

óallow the plaintiff to recover as much as it appears to the court to be just.ô188 It should 

be clarified that the Act does not apply to all types of contracts.189 Furthermore, unlike 

other common law jurisdictions, England did not endorse the principle of loss 

apportionment.190 

Of particular interest for our comparative study are S1(2) and S1(3). S1(2) provides for 

the recovery of money paid to the other contracting party prior to frustration and 

relieves a party from the obligation to pay money which was payable prior to the 

frustrating event, but remained unpaid. However, the court may allow the other party 

to retain the whole or part of any expenses incurred in relation to the contract before 

frustration occurred. S1(3) provides for the recovery of non-money benefits. 

McKendrick argues that both rules can be accommodated within a restitutionary 

framework:  

1) Under S1(2), the plaintiff should demonstrate that the defendant was 

óenriched by the receipt of money,ô óthe enrichment must be at the expense 

of the plaintiff,ô and the unjust factor is partial failure of consideration.191  

2) By contrast, under S1(3), the plaintiff must óshow that the defendant was 

enrichedô by a valuable benefit, óenrichment must be at the expense of the 

                                                           
186 [1943] AC 32; The HL held that the appellants were entitled to recover their prepayment on 

the grounds of total failure of consideration. Commentators criticized the decision since the 

party who had to return pre-payment could have incurred expenses, Ansonôs Law of Contract 

(29th edn, OUP 2010) 557. 
187 Mitchell elucidates that there is archival evidence showing that the decision in Fibrosa did 

not trigger the reform, but was part of the political process aimed at adapting existing law to 

commercial expectations. Members of the judicial panel were also involved in the drafting and 

enactment of the 1943 Act. See Paul Mitchell, óFibrosa Spolka Akcyjna v. Fairbairn Lawson 

Combe Barbour, Limited (1942)ô in Charles Mitchell and Paul Mitchell (eds), Landmark Cases 

in the Law of Restitution (Hart 2006) 247-73. 
188 Ewan McKendrick, óFrustration, Restitution, and Loss Appointmentô in Andrew Burrows 

(ed), Essays on Restitution (OUP 1991) 155. 
189 Section 2(5); It does not apply to charterparties, contracts of insurance, in cases when 

Section 7 of the Sale of Goods Act 1979 applies or to contracts for the sale of specific goods 

which are frustrated because the goods have perished.  
190 McKendrick, óFrustrationô (n 188) 154.  
191 ibid. 
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plaintiff,ô and the unjust factor is again the partial failure of 

consideration.192  

However, according to Goff and Jones, ówhilst the 1943 Act governs a situation where 

the law of unjust enrichment would otherwise apply, it should not be seen as being a 

part of the law of unjust enrichment.ô193 At this point in time, not only the law of unjust 

enrichment was still at its óformative stage,ô but also one cannot infer such intention on 

behalf of the legislators based on the terms of the 1943 Act.194 Goff and Jones identify 

key differences between claims in unjust enrichment and claims under the 1943 Act. 

For instance, unlike a claim in unjust enrichment, a claim under S1(2) does not require 

an examination of óthe basis on which the prepayment was made.ô195 Furthermore, in a 

claim under S1(2), the payer may recover even if the basis of the payment has only 

partially failed.196 We explain below that although Bulgarian law enacted general 

principles of unjust enrichment prior to economic onerosityôs codification, it harbors 

similar conceptual nuances and incoherencies because of its generous interpretation of 

causa and its ópatchworkô approach to law development.197  

 

3.6.2.1.2 The Bulgarian Approach 

 

The approach of Bulgarian law to loss distribution differs both from the approach of 

the common law and of the 1943 Act. Unlike the common law which allowed loss to 

lie where it fell, Bulgarian law inherited several rules for risk distribution in case of 

supervening impossibility from Roman law.198 The casum sentit debitor rule stating 

                                                           
192 ibid 159-60. 
193 Goff and Jones: The Law of Unjust Enrichment (8th edn, Sweet & Maxwell 2015) [15-10]. 
194 Ibid. 
195 Goff and Jones (n 193) [15-15]. 
196 ibid [15-14]; Recent case law reaffirms the position that failure of consideration must be 

total for a claim in unjust enrichment to succeed. See Stocznia Gdanska SA v Latvian Shipping 

Co [1998] 1 WLR 574, Giedo van der Garde BV [2010] EWHC 2373 (QB); Nonetheless, some 

commentators have argued in favor of partial failure of consideration as grounds for recovery. 

See Peter Birks, óFailure of Considerationô in Francis Rose (ed), Consensus Ad Idem: Essays 

on the Law of Contract in Honor of Guenter Treitel (Sweet & Maxwell 1996) 179. 
197 In §4.3.2.2 and §5.2.3, we discuss instances when Bulgarian courts relied on creativity to 

redefine key notions of Bulgarian law like causa or ignore legislation to enforce the underlying 

principles of Bulgarian law.  
198 The casum sentit debitor stating that the risk is borne by the promisor of the obligation that 

became impossible, the res perit domino rule stating that the risk is borne by the owner of 

specific goods (the promisee), and the genus non perit rule stating that for non-specific goods 
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that the risk is borne by the promisor of the obligation that became impossible is 

applicable by analogy to cases of economic onerosity. Essentially, if the aggrieved 

party demands modification, the changes take effect for the future after the court 

renders a decision. This means that any losses/additional expenses resulting from the 

burdensome performance prior to the modification are borne by the promisor. 

Alternatively, if the aggrieved party demands termination, any loss suffered by the 

promisor resulting from the supervening event prior to the date of termination lies on 

him. 

Furthermore, as explained above, the 1950 LOC contains general rules on unjust 

enrichment. Articles 55 to 58 specify all instances in which enrichment is unjust and 

recoverable. Article 59, however, allows aggrieved parties to file claims for restitution 

in instances which are not specified by the law,199 thus providing flexibility to 

aggrieved parties to seek redress in instances legislators have not thought of. This 

approach evidences Bulgariaôs bigger commitment to social justice in the law of 

obligations, compared to English law.200  

Particularly relevant for our study is article 55-1 (LOC): óAny person who has received 

something without cause or for an unfulfilled or lapsed cause must return it.ô While we 

explain the difference between the Bulgarian notion of cause and the English notion of 

consideration in §4.3.2, it should be emphasized that Bulgarian doctrine does not hold 

a uniform view on what cause means in this context. Whereas some authors argue that 

the cause legislators refer to is the cause as an element of ócausal contracts,ô others 

believe that in this context the cause has a larger scope and is synonymous to the legal 

relationship between the one that gives and the one that receives something.201 This 

relationship could result from contract, tort, an act of government creating a 

relationship between parties where none existed before, etc. Moreover, while the 1943 

                                                           
the risk is borne by the promisor. See Aleksander Kozhuharov, The Law of Obligations: 

General Part (first published 1958, Petko Petkov ed, Jurispres 2002) 281-87. 
199 Article 59 states: óApart from the above cases, whoever has enriched himself without cause 

at the expense of another shall owe the return of that by which he enriched himself, up to the 

amount by which the other impoverished himself.ô 
200 See our discussion in §4.3.2. 
201 Similarly, in English law, consideration has different implications in the law of contract and 

the law of restitutionðin the former it is concerned with the promises in the agreement while 

in the latter with their performance. See Graham Virgo, óFailure of Consideration: Myth and 

Meaning in the English Law of Restitutionô in David Johnston and Reinhard Zimmermann 

(eds), Unjustified Enrichment: Key Issues in Comparative Perspective (CUP 202) 103. 
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Act puts an emphasis on the valuable benefit conferred to the defendant at the expense 

of the claimant, Bulgarian law is primarily concerned with the absence of cause for the 

transfer. Article 55-1 neither makes reference to enrichment nor to impoverishment.202 

Furthermore, unlike S1(2) and S1(3) of the aforementioned Act, it does not subject the 

restitution to judicial discretion. 

Article 55-1 has important practical implications regarding loss distribution following 

supervening events. In case the aggrieved party demands termination, anything203 

received by the promisor or the promisee following the date of termination of the 

agreement, as determined by the court, is recoverable on the basis of this article because 

it was conferred without a causeðthe agreement no longer existed.204 By contrast, the 

question of loss distribution prior to the date of termination has no clear answer because 

the mere application of casum sentit debitor may lead to unjust results from a Bulgarian 

perspectiveðsolely relying on this principle may have the same consequences as 

Chandler. 

On the one hand, courts have not had the chance to examine this issueðas noted in 

§3.1, case law on economic onerosity is limited. On the other, peculiarly, doctrine has 

not paid much attention to it either.205 Tormanov, the only scholar who I found to have 

discussed this question, contends that if one party has already performed, it is logical 

that termination has retroactive effects, so that the said party can recover what the other 

party received without counter-performing.206 He supports his claim with the argument 

                                                           
202 Doctrine and courts concur that no causal link is required between the claimantôs 

impoverishment and the defendantôs enrichment. See Goleminov (n 178) 108-116 and Decree 

of the Plenum 1 of 28 May 1979 on the rules on unjust enrichment. 
203 Note that unlike the 1943 Act, the Bulgarian rules do not distinguish between money and 

non-money benefits. 
204 For certain agreements like leases physical return of the benefit is impossibleðthe lessee 

cannot return his occupying the property to the lessor if he occupied it following termination, 

so he owes the lessor rent.  
205 It is striking that while in Bulgaria unjust enrichment was recognized as a separate source 

of obligations in 1950, it has not received sufficient scholarly attention. One of the few 

comprehensive contemporary works dedicated to the subject is Goleminovôs monograph 

Unjust Enrichment (n 178). Traditionally, textbooks on the law of obligations contain a chapter 

on unjust enrichment, but this approach leads to a superficial representation of a rather complex 

area of law; As explained at the beginning of §3.6.2, English doctrine played a fundamental 

role in developing the law of restitution. The main reason for this substantial divergence 

between the two jurisdictions is that during communism contracts were primarily entered into 

by state-owned companies, which resolved their disputes out of courtðconsequently, no case 

law was generated and the subject was not of interest to commentators. 
206 Zahari Tormanov, Termination of the Contract (Sibi 2013) 285-86. 
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that since termination is justified by the principles of fairness and good faith, their 

application cannot lead to unjust results.207 

Tormanovôs argument seems rational from a Bulgarian perspective. As I explain in 

Chapter 4, the key difference between English and Bulgarian law is that the latter 

enforces equivalence of performanceðwhat the promisor receives from the promisee 

should be equivalent to what it gives. However, his idea of ótermination with retroactive 

effectsô seems to blur the line between termination and rescission even further. As 

discussed in §3.2, under Bulgarian law, termination ends the contractual relationship 

for the future while rescission ends it retroactivelyðit puts the parties back in the 

position they were before entry into contract. Bulgarian law is already fragmentedðin 

addition to rescission for breach and rescission by law, it distinguishes between 

retroactive and non-retroactive rescission. For instance, article 89 (LOC) recognizes 

rescission by law as a remedy for permanent impossibility.208 Article 88-1, however, 

states: óRescission is retroactive except for contracts requiring continuous or periodic 

performance.ô Conceptually, non-retroactive rescission is termination. 

It seems to me that Tormanovôs argument can be reinforced by relying on the rules of 

unjust enrichment. Decree of the Plenum 1 of 28 May 1979 pertinent to the articles on 

unjust enrichment in the LOC specifies the instances in which something given without 

a cause should be returned. One of the cases the SCC examines, which may be 

applicable to economic onerosity, is óperformance rendered with regard of an expected 

future cause, which, however, could not be fulfilled.ô The SCC explicitly provides the 

example of óbilateral contracts, in which the obligation of one party is extinguished due 

to impossibility of performance.ô When the SCC rendered this decision, article 307 did 

not exist. However, it seems logical for this decision to be applicable to economic 

onerosity by analogy because, in principle, the cause of each party is the counter-

performance of the other partyðan aspect which distinguishes Bulgarian law from 

English law discussed in §4.3.2.  

Our claim can find further support by analogy to article 267 (LOC)209 applicable to 

manufacturing contracts which states that in case of ópartial impossibility of 

performance,ô the promisee should still pay for the part which is performed if it is useful 

                                                           
207 ibid. 
208 See footnote 15. 
209 The article seems to be a verbatim copy of article 2228 (Codice civile). 



141 
 

to him, in case he has not done so prior to the supervening event. This rule in fact 

synthesizes the casum sentit debitor principle discussed above and the rules on unjust 

enrichment. If the promisor has started performing, but has not produced anything 

useful, or if he has produced something but has incurred more expenses due to the 

supervening event, the loss from the production in the first case and the increased 

expenses in the latter would lie on him. However, if he has already produced something 

useful for the promisee, the promisee needs to pay him what they agreed.  

 

3.6.2.2 The Rules in óActionô 
 

In the previous subsection, we underlined the conceptual differences between English 

and Bulgarian law regarding loss distribution following supervening events. At first 

glance, English law is much clearer as the rules are systematized in the Law Reform 

(Frustrated Contracts) Act 1943. Bulgarian law, by contrast, faithful to its ópatchwork 

approach,ô which results in gaps, seems harder to navigate. While it is interesting to 

explore how these rules are applied in practice, we recognize that this part of the 

comparison is conceptually difficult and artificial because, as demonstrated in the 

previous sections, frustration and economic onerosity are not applicable to the same 

factual situations. However, considering the rules on loss distribution of economic 

onerosity and óimpossibilityô are similar, it may be helpful to discuss how these rules 

operate in practice to the extent that they illustrate the two legal systemsô values.   

English judges have already faced difficulties in applying S1(2) to the recovery of 

payment prior to the supervening event. In Gamerco,210 the plaintiff had entered into 

an agreement with Guns and Roses to promote their concert on a stadium in Madrid. 

The promoter had paid the band $412,500 when it turned out that the stadium was 

unsafe. Garland J concluded the contract was frustrated but worried about his discretion 

to allow a party to retain the whole or part of expenses incurred prior to frustration. He 

considered three possible methods: total retention of the expenses by the payee, equal 

division of loss, and a broader discretion of the court to do what it deems just in the 

circumstances.211 He favored the third option, allowing Gamerco to recover the whole 

prepayment, to ódo justice in a situation which the parties neither contemplated nor 

                                                           
210 [1995] 1 WRL 1226. 
211 ibid 1226-1237. 
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provided for, and to mitigate the possible harshness of allowing all loss to lie where it 

has fallen.ô212  

Under Bulgarian law, the promoter should be able to recover the money it paid to the 

band because there was no counter-performance (no cause)ða concert did not take 

place. Because the contract is terminated, the band does not have to perform or pay 

damages for non-performance, but they should return the money they received for what 

they did not do. All expenses suffered by the promoter in relation to the advertising, 

however, should remain for himðcasum sentit debitor.  

Moreover, as mentioned above, the 1943 Act explicitly distinguishes between money 

and non-money benefits while Bulgarian law examines all benefits together. Regarding 

the restitution of non-money benefits pursuant to S1(3), English doctrine argues that 

establishing the benefit in respect of which restitution should be made is particularly 

challenging in case services have been provided to the defendant.213 This issue was 

illustrated by BP Exploration Co (Libya) Ltd v Hunt (No. 2) in which Lawton J 

concluded that since just sum was not defined in the statute, ówhat is just is what the 

trial judge thinks is just.ô214 While this conclusion was criticized,215 the HL also held 

that ó[the] question what is a just sum is essentially one for the judge.ô216 

Unlike English law, Bulgarian law gives stricter guidelines regarding what a just sum 

is and how the benefit should be valued. Article 57 (LOC) states:  

If the restitution of a particular thing is owed, the recipient 

owes the fruits from the moment the invitation217 was made. If 

the thing subject to restitution perishes after the invitation or if 

the recipient alienates or consumes it after finding out that he 

is holding it without a cause, he owes its actual value or the 

price he received for it, whichever is higher. However, if the 

                                                           
212 ibid 1235. 
213 Goff and Jones (n 193) [15-32]. 
214 [1981] 1 WLR 232, 238. 
215 McKendrick argues that such a statement on behalf of the appellate courts constitutes an 

abdication of their task of providing the lower courts with a measure of guidance in the difficult 

issues of principle and interpretation to which S1(3) gives rise, McKendrick, óFrustrationô (n 

188) 165. 
216 [1983] 2 AC 352, 363. 
217 By invitation, Bulgarian law understands a letter (usually notarized) requesting restitution 

from the person from whom the thing was taken to the person who took it.  
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thing has perished or has been alienated or consumed by the 

recipient prior to the invitation, he owes only what he has 

profited, excluding fruits. 

Doctrine argues that by analogy this article applies to activities different from transfer 

of things, such as services.218 While we have not identified case law applying this rule 

to economic onerosity, it is conceivable that courts use it by analogy.  

Furthermore, from a comparative perspective, it is interesting that the Bulgarian 

provision requires that the defendant pay the actual value or the price he received, 

whichever is higher. One may argue that this methodology of valuation protects the 

claimant against the depreciation due to inflation of the benefit he was deprived ofð

an approach which contrasts with the English principle of nominalism.219 

 

3.7 Conclusion  
 

This Chapter engaged in a functional comparative analysis between economic 

onerosity and frustration to demonstrate that they are not functional equivalents. I 

recognized that Bulgarian law disposes of various doctrines pertinent to impossibility 

of performance, so a priori frustration may only be a suspected ópartial equivalentô of 

economic onerosity. Then, I pinpointed the two main reasons for the angle of 

comparison I have chosen: 1) while all European jurisdictions address physical/legal 

impossibility, not all tackle the question of supervening onerousness, which seems 

indicative of divergences in values; 2) Bulgaria has recently accumulated case law on 

economic onerosity which provides opportunities for comparative analysis.  

After a careful examination of legislation, case law, and scholarly writing, I showed 

that the doctrinesô scopes, criteria of application and effects significantly differ. 

Frustration and economic onerosity are invoked in distinct ways. The two criteria of 

application, which the doctrines shareðno fault in producing the supervening event 

and unforeseeabilityðare faux amis. Bulgarian and English law define fault in different 

ways, impose a different burden of proof in contractual disputes and explore different 

causal links. Moreover, they evaluate unforeseeability differentlyðEnglish judges 

                                                           
218 Kalaidjiev (n 12) 374. 
219 See footnote 152. 
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prioritize the risk distribution in the agreement while Bulgarian judges analyze 

foreseeability predominantly from the standpoint of the objective duties of care. 

Additionally, Bulgarian parties cannot exclude the application of economic onerosity 

because article 307 gives a right to a claim in court. 

Furthermore, I illuminated what I deem to be the key difference between frustration 

and economic onerosityðwhile economic onerosity applies when the supervening 

event renders the contract contrary to fairness and good faith, frustration applies when 

circumstances become radically different from the time of entry. From a Bulgarian 

perspective, fairness implies equivalence of performance (what the promisor gives 

should be comparable to what he receives) and good faith calls for an examination of 

the effects on third parties. Consequently, whereas English judges are primarily 

concerned about the effect of the event on the promise (is this what I promised to do?), 

Bulgarian judges worry about the contractual imbalance it produces (is it fair to perform 

regarding the initial contractual balance and societyôs interests?).  

Finally, I demonstrated that while frustration results in automatic termination at the 

time it arises, the effects of economic onerosity (termination/modification) largely 

depend on the promisorôs will. Moreover, Bulgarian law is uncertain about the moment 

that economic onerosity produces legal effectsðwhen the aggrieved party files a claim 

or when the court renders a decision. Besides, Bulgarian and English law entertain 

different rules on the quintessential issue of loss distribution following supervening 

events.  

It thus seems relevant to analyze the factors that may explain the substantial differences 

between English and Bulgarian law this Chapter identified. Chapter 4 compares the 

English and the Bulgarian conception of contract and justice in contract law. Chapter 

5 compares the role of English and Bulgarian judges regarding agreements. It also 

examines whether English judges may achieve the same results as economic onerosity 

by employing other means. 
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Chapter 4 

The Conceptions of Contract and Justice in 

Bulgarian and English Contract Law 

 

 

 

 

 

 

4.1 Introduction   
 

Chapter 3 demonstrated that economic onerosity and frustration are not functional 

equivalents by examining their scope, criteria of application, and effects on the basis 

of case law, legislation, and doctrine. It also identified significant conceptual 

dissimilarities between English and Bulgarian law. Notably, not only they approach 

fault and foreseeability differently, but also show concern for diverse types of change 

in the contractual obligation resulting from supervening events. Furthermore, while 

frustration produces automatic effects, economic onerosity gives the promisor the right 

to a claim in which it should specify the type of remedy it demands. Moreover, the two 

legal systems have adopted different rules on loss distribution following supervening 

events.  

It thus seems relevant to analyze if these differences can be better understood from a 

doctrinal perspective. Examining whether economic onerosity and frustration are 

consistent with the prevailing óconceptions of contractô1 as they appear in case law, 

legislation, and scholarly writing2 in the two jurisdictions may identify if the 

                                                           
1 By óconception of contractô I understand the juridical basis and nature of contractual 

obligations.   
2 As explained in §2.2.2, Bulgarian and English scholars play different roles regarding law 

advancement. Common law scholars often aim at developing theories that can make existing 

law coherent and give normative guidance for law development. For instance, Stevens asserts: 
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differences are accidental or symptomatic of deeper divergences of values3 between 

English and Bulgarian law. This inquiry is important since it clarifies the role of 

freedom of contract and subsidiary principles like fairness and good faith in the two 

jurisdictions. It may also uncover potential difficulties in drafting, implementing, and 

interpreting common rules on contract, including a common principle on changed 

economic circumstances.  

§4.2 explores the formal justifications of economic onerosity and frustration put 

forward by Bulgarian legislators and English judges to demonstrate that both principles 

are rationalized with the enforcement of just outcomes. However, since economic 

onerosity and frustration do not play the same role in their respective jurisdiction and 

do not reach the same results, it seems important to analyze where the difference stems 

from: 

1) the fact that courts seek just outcomes regarding dissimilar conceptions of 

contract OR 

2) the fact that the two jurisdictions have dissimilar notions of what justice4 in 

contract law entails (§4.3). 

                                                           
óThe first task of the academic lawyer is to explain the law so that it makes coherent sense and 

to account for it in the best possible light,ô Robert Stevens, óDamages and the Right to 

Performance: A Golden Victory or Not?ô in Jason Neyers and others (eds), Exploring Contract 

Law (Hart 2009) 198. In Bulgaria, the main goal of doctrine is to explain what existing 

legislation means and/or criticize the rules in force and propose new ones if they are inadequate. 

A priori, Bulgarian scholars do not aim at achieving coherence. 
3 Many scholars agree that contractual principles incarnate the values of a given legal system 

and that different jurisdictions may prioritize different values at different times. The Study 

Group on Social Justice in European Private Law contends that óany system of contract law 

expresses a set of values, which strives to be coherent, and which is regarded as fundamental 

to the political morality of each country,ô óSocial Justice in European Contract Law: A 

Manifestoô (2004) 10 ELJ 653, 656; Likewise, Chen-Wishart asserts that ó[contract] law is an 

evolving integration of ideals which is informed by, and which in turn informs, social views 

about contractôs role in society,ô Mindy Chen-Wishart, Contract Law (5th edn, OUP 2015) 18. 
4 I focus my analysis on examining what courts understand by just/fair solutions in the realm 

of contract and how, if at all, they mold existing principles to promote the values of their 

jurisdiction. I believe this approach sheds light on why Bulgarian courts have become sensitive 

to even minor imbalances in agreements and why English courts refuse to extend frustration to 

onerous performance; It should also be underscored that theorists have extensively debated the 

meaning of justice in private law and its relationship with fairness. In the common law world, 

one of the most influential theses is Weinribôs claim that private lawôs purpose is to restore the 

notional equality with which parties entered the transaction. See Earnest Weinrib, The Idea of 

Private Law (HUP 1995); His theory has been criticizedðfor instance, for failing to explain 

unjust enrichment, Prince Saprai, óWeinrib on Unjust Enrichmentô (2011) 24 CJLJ 183; 

Beyond Weinrib, there are other claims about private law and its notions of justiceðeconomic 

efficiency, social justice, etc.; In Bulgaria, there is no coherent theoretical understanding of 
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4.2 Doctrines with Elusive Grounds 
 

It is interesting that at first glance both economic onerosity and frustration seem like 

exceptions to the spirit of the contract law in their jurisdiction. Article 307, which 

codifies economic onerosity, states that the judge intervenes in the name of ófairness 

and good faith.ô Contemporary Bulgarian doctrine asserts that the principle is an 

exception or a contradiction to the pacta sunt servanda (sanctity of contract) principle, 

which is fundamental for Bulgarian law.5 It is striking, however, that no author has 

attempted to reconcile the contradiction from a Bulgarian theoretical perspective or to 

ódig deeperô and establish if, from the standpoint of Bulgarian law, this is indeed a 

contradiction, as discussed in §2.3.3.3. In the same section, we also underscored that 

the motivation of the Bill, which enacted economic onerosity, does not provide clarity 

on the reasons behind the principleôs permanent enactment.  

By contrast, frustrationôs legal basis has been the subject of debate among common law 

scholars and judges. While theorists contend that the lack of clear juridical basis of the 

doctrine may be problematic,6 judges have not agreed on a single justification. In 

Taylor v Caldwell, Blackburn J relied on the implied condition theory.7 In Tamplin 

Steamship,8 judges based their decision on the disappearance of the foundation of the 

contractðan idea embraced by German courts following Oertmannôs theory, as 

explained in §1.2.1 and §2.3.3. In Hirji Mulji , Lord Sumner explained that frustration 

is óa device by which the rules as to absolute contracts are reconciled with a special 

                                                           
what justice implies either. Torbov underscores that justice is best understood when one studies 

the legislatorôs intention, which is identified when one scrutinizes the legal text at hand, Tzeko 

Torbov, History and Theory of Law (BAN 1992) 365; Others maintain that justice can be 

interpreted as societyôs expectations regarding what law should be, Ivan Apostolov, The Law 

of Obligations: General Part (first published 1947, 3rd edn, BAN 1990) 33-34.  
5 Ivailo Staykov, óThe Clausula Rebus Sic Stantibus Institute in Current Bulgarian Commercial 

Lawô [1998] 1 Suvremenno pravo 71; Ognyan Gerdjikov, Commercial Transactions (3rd edn, 

TIP 2008) 55; Diana Dimitrova, óThe Application of the Institute of Economic Onerosity in the 

Conditions of Economic Crisisô (The Global Crisis and Economic Development, Varna, May 

2010); Yasen Nikolov, óEconomic Onerosityô [2011] 9 Turgovsko i konkurentno pravo, 

Addendum. 
6 Leon Trakman, óFrustrated Contracts and Legal Fictionsô (1983) 46 MLR 39; John Stannard, 

óFrustrating Delayô (1983) 46 MLR 738; Andrew Phang, óFrustration in English Lawða 

Reappraisalô (1992) 21 Anglo-Am.L.R. 278. 
7 (1863) 3 B & S 826, 833. 
8 [1916-17] All ER Rep 104, 109. 
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exception which justice demands.ô9 In Joseph Constantine, Lord Wright maintained 

that frustration was meant to achieve óa just and reasonable result.ô10  

In Davis Contractors, the case that introduced the modern test for frustration, Lord 

Radcliffe highlighted: óIt is not hardship or inconvenience or material loss itself which 

calls the principle of frustration into play. There must be as well such a change in the 

significance of the obligation that the thing undertaken would, if performed, be a 

different thing from that contracted for.ô11 In British Movietonews, Lord Denning 

emphasized: óIn these frustration caseséthe court really exercises a qualifying 

powerða power to qualify the absolute, literal or wide terms of the contractðin order 

to do what is just and reasonable in the new situation.ô12 In The Eugenia, he also 

stressed the importance of justice: óThe fact that it has become more onerous or more 

expensive for one party than he thought is not sufficient to bring about frustration. It 

must be more than merely more onerous or more expensive. It must be positively unjust 

to hold the parties bound.ô13 

In National Carriers, Lord Wilberforce emphasized: óIt is not necessary to attempt 

selection of any [of these theories] as the true basis [of frustration]: my own view would 

be that they shade into one another and that a choice between them is a choice of what 

is most appropriate to the particular contract under consideration.ô14 He also contended: 

óI think that the movement of the law of contract is away from a rigid theory of 

autonomy towards the discoveryðor I do not hesitate to say impositionðby the courts 

of just solutions, which can be ascribed to reasonable men in the position of the 

parties.ô15 

Despite the diverse justifications of frustration, however, one notes a propensity 

towards promoting just outcomesðójust solutions,ô ójust results,ô óunjust to hold the 

parties bound,ô óan exception which justice demands.ô It is therefore essential for the 

purposes of this thesis, as explained in §4.1, to compare the conceptions of justice in 

                                                           
9 [1926] AC 497, 510. 
10 [1942] AC 154, 183. 
11 [1956] AC 696, 729. 
12 [1951] 1 KB 190, 200. 
13 [1964] 2 QB 226, 239. 
14 [1981] AC 675, 693. 
15 ibid 696. 
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English and Bulgarian contract law as well as the conceptions of contract to which they 

are applied.  

Before engaging in our discussion, we should clarify that in Bulgaria the word for 

fairness, justice, and equity is the sameðspravedlivost. Neither doctrine nor the courts 

distinguish between these notions. Dikov, whose work we discuss throughout this 

thesis, was troubled by this linguistic issue and contented that in Bulgarian literature 

the debate on what justice entails is enhanced by the fact that theorists do not use 

notions with the same meaning.16 As explained in §2.2.2, while fairness is a 

fundamental principle of Bulgarian civil law, it is not defined in the law, so courts 

interpret it on the basis of the lawôs spirit, scholarly writing and case law. Since judges 

are not bound by any interpretation, they may, in theory, reach different results.  

The lack of distinction between justice, fairness and equity in Bulgarian law can be 

troubling from an English perspective. Prior to the Judicature Acts of 1873-74, England 

had separate courts for the common law and for equityða system whose origin can be 

found in Roman law.17 However, it has been argued that óthe so-called ñfusionò of law 

and equity has never occurred and was never intendedô for equity trumps law.18 Modern 

English judges dispose of wide equitable powers on which they can rely to enforce just 

outcomes by developing equitable remedies and by disregarding precedent. However, 

as early as the 1910s, it had also been contended that the ógreat days of equityô were in 

the past because of increased legislation in modern times.19 While this is largely true 

for contemporary English law,20 even in more modern times English judges have relied 

on their equitable powers to restore justice.21 

                                                           
16 Lyuben Dikov, Course on Civil Law (Sofia 1943) 6. 
17 For a comparative analysis of English equity and Roman aequitas, see Charles Brice, óRoman 

Aequitas and English Equityô (1913-14) 2 Geo.L.J 16 and E Koops and WJ Zwalve (eds), Law 

& Equity: Approaches in Roman Law and Common Law (Martinus Nijhoff 2014); Equity and 

common law have been seen as rivals since the early days of the common law. In 1672, Hale 

CJ had said: óBy the growth of equity on equity the heart of the common law is eaten out,ô 

Roscarrick v Barton (1672) 1 Ch Cas 217, 219. 
18 AWB Simpson, Legal Theory and Legal History: Essays on the Common Law (Hambledon 

Press 1987) 397. 
19 Brice (n 17) 24. 
20 Levenstein contends that the development of legislation like the Unfair Contract Terms Act 

1977 was óstrongly colored by equitable doctrine,ô Michael Levenstein, Maxims of Equity: A 

Juridical Critique of the Ethics of Chancery Law (Algora Publishing 2014) 73. 
21 Lord Denning is famous for neglecting precedent to remedy injustice, Brady Coleman, óLord 

Denning & Justice Cardozo: The Judge as Poet-Philosopherô (2001) 32 Rutgers LJ 485; For 

example, in Central London Property Trust, he resurrected the concept of equitable 
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4.3 Diverging Conceptions of Contract 
 

The conceptions of contract one can identify in Bulgarian and English law have 

multiple layers conditioned by the changing socioeconomic circumstances, the 

evolution of political and philosophical ideas, and government policies.22 The two 

jurisdictions borrowed the will theory23 from the same place (France) and in the same 

time period (19th century).24 However, they assigned it a different place and role.  

Prior to the reception of the will theory in England, the heart of contract was the idea 

of reciprocal agreement and exchange.25 Following the reception, the doctrine of 

consideration remained in the common law despite the friction between the will theory 

and the classical model of English contract.26 Progressively in the 20th century, 

nonetheless, the will theory gave way to social justice considerations.27 These 

considerations are reflected both in the reasoning of modern judges like Denning who 

rely on their equitable powers to disregard precedent, but also in the enactment of 

legislation, such as the Unfair Contract Terms Act 1977, whose rules pertinent 

consumer agreements have now become part of the Consumer Rights Act (CRA) 2015. 

                                                           
(promissory) estoppel which had been established in Hughes v Metropolitan Railway (1877) 2 

App Cas 439. He emphasized: óa promise to accept a smaller sum in discharge of a larger sum, 

if acted on, is binding, notwithstanding the absence of consideration, and if the fusion of law 

and equity leads to that result, so much the better,ô [1947] KB 130, 135. 
22 In that light, Hillman emphasizes that the óvarious norms of contract law reflect the major 

social, economic, and institutional forces of a pluralist societyô and that not only the norms 

often clash, but also they are themselves óinternally inconsistent.ô He explains that contract law 

flourishes largely because it is óthe fruit of the legal systemôs reasonable and practical 

compromises over conflicting values and interests in a diverse society,ô Robert Hillman, The 

Richness of Contract Law (Kluwer 1997) 268-69.  
23 Georgiev asserts that the development of the will theory was a reaction of liberalism and 

individualism towards the prevailing absolutism at the time. The will theory was unknown to 

Roman law which recognized form, ritual, oath, and initial performance as sources of 

obligations, Emil Georgiev, óOn Autonomy of Will and Freedom to Contract in the Transitional 

Period in Bulgaria to a Market Economyô in Natalia Gudjeva (ed), Collection of Essays in 

Memory of Professor Vitali Tadjer (Sibi 2003) 102. 
24 As noted in §2.3.2.1, the 1892 LOC copied most of its provisions from the 1865 Codice 

civile, which in turn was a replica of the Code civil. English judges borrowed the will theory 

from Pothierôs writings, as explained in footnote 74 (Chapter 1).  
25 David John Ibbetson, A Historical Introduction to the Law of Obligations (OUP 1999) 203. 
26 Ibbetson explains that the incorporation of consideration into a concept of contract based on 

the will theory is problematic since it may be difficult to find reciprocal consideration in all 

contracts, Ibbetson (n 25) 221-44. 
27 For an overview of this transition, see KM Sharma, óFrom ñSanctityò to ñFairnessò: An 

Uneasy Transition in the Law of Contracts?ôô (1999) 18 N.Y.L.Sch.J.Intôl & Comp.L 95-179.  
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Also, under the influence of EU legislation, civilian notions of substantive fairness have 

permeated English consumer law.28  

According to Brownsword, modern English contract law is dominated by two 

ideologiesðmarket individualism, which facilitates exchange, and consumer 

welfarism, which protects consumers and promotes standards of fairness and 

reasonableness.29 Nevertheless, it has been highlighted that while there is much debate 

about which side wins, óindividualist and interventionist principles share the stage.ô30 

It has also been observed that in recent times English ómarket-individualismô has turned 

from static to dynamic: while static market-individualism imposes a particular view on 

how transactions should be governed, dynamic market-individualism reflects the 

practice and expectations of the contracting community.31 

In Bulgaria, by contrast, the conception of contract in legislation, scholarly writing and 

case law is illustrative of the ópatchwork approachô discussed in Ä2.3.2. It is also 

affected by the radical transformations of political values and the drastic changes in the 

socioeconomic circumstances Bulgaria has experienced, which we explained in §2.3.1. 

The result is a combination between the freedom to contract principle, a strong altruistic 

element advocated prior to 1944, as well as remnants of communist ideals enshrined in 

the law and promoted by doctrine after 1950. Unlike English law, which seeks to adapt 

to the needs of market players, the making of Bulgarian law has been traditionally 

usurped by a small, elite group of people (usually scholars) who impose their view of 

what law should be. Furthermore, in contrast to English legislative practice, public 

consultations are not used in the legislative process. Judges merely apply existing law: 

as explained in §2.2.2, they, in theory, rely on legal custom and societal notions of 

fairness only if the law is silent. We explain below, however, that Bulgarian judges 

have developed diverse strategies to ómoralizeô contracts and to make law by applying 

open norms. 

                                                           
28 The Unfair Terms in Consumer Contracts Directive 13/93/EC, implemented by the Unfair 

Terms in Consumer Contracts Regulations 1999 SI 1999/2083, introduced the concept of good 

faith to English law; On the inconsistencies resulting from this introduction, see Lucinda 

Miller, óAfter the Unfair Contract Terms Directive; Recent European Directives and English 

Lawô (2007) 3 ERCL 88-109; The regulations have also been integrated in the CRA 2015.  
29 Roger Brownsword, Contract Law: Themes for the Twenty-First Century (2 edn, OUP 2006) 

137. 
30 Chen-Wishart, Contract Law (n 3) 18.  
31 Brownsword (n 29) 138. 
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This section explains the key differences between the English and Bulgarian 

conceptions of contract and the values they incarnate which can shed light on the 

dissimilarities we expounded in Chapter 3. Firstly, we pay attention to some of the 

contextual factors that help understand the distinct notions of contract in the two 

jurisdictions (§4.3.1). Then we analyze what English and Bulgarian law understand by 

contract and identify some of the main tools they use to control the agreementôs 

contents to promote just outcomes (§4.3.2 and §4.3.3). 

 

4.3.1 Contract and Context  
 

English and Bulgarian contract law developed in different contexts. Hence, since their 

early days, they have incarnated different values and adapted to the needs of people 

with different social standingðfactors, which have inevitably influenced the notions 

of what a contract is and what function it performs in society in the two jurisdictions. 

In England, the late 18th and early 19th century had seen the industrial revolution and 

the rise of capitalism. The massive production of new goods and increased competition 

between capital owners for new markets resulted in palpable socioeconomic changes. 

Freedom and equality between people, despite their social status, became key 

organizing principles as England moved away from feudalism.32 Philosophers 

emphasized the importance of individual freedom, which they viewed both as a natural 

and a moral right, while economist writers, such as Adam Smith, John Stuart Mill, 

Bentham and Ricardo, insisted on freedom of bargaining.33  

It has been noted that the task of English individualists was to óabolish a body of 

antiquated institutions that stood in the way of human progressô and that ófreedom of 

contract was the best instrument at hand for the purpose.ô34 Having this in mind, it is 

understandable why English judges borrowed the will theory from Pothier in the 19th 

century and discarded the 18th century óequitable idea of contractô which enforced 

fairness of exchange.35 Moreover, it has been emphasized that at the óembryonic stageô 

                                                           
32 See Peter Gabel and Jay Feinman, óContract Law as Ideologyô in David Kairys (ed), The 

Politics of Law (3rd edn, Basic Books 1998) 497-510. 
33 Samuel Williston, óFreedom of Contractô (1921) 6 CLQ 365, 366. 
34 Roscoe Pound, óLiberty of Contractô (1909) 18 YLJ 454, 457. 
35 For a comparison between the 18th and the 19th century conception of contract, see Morton 

Horwitz, óHistorical Foundations of Modern Contract Lawô (1974) 87 HLR 917-956. 
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of English contract law, ólitigation remained the privilege of those who had financial 

means.ô36 Essentially, when developing the principles of contract and redefining the 

notion of contract, English judges considered primarily the needs of commercial 

parties.37 

In that light, as already explained in Chapter 2, frustration was created in the 19th 

century. On the one hand, this may elucidate why Blackburn J grounded his decision 

on an implied conditionðto reconcile his decision with the will theory as the parties 

had not made a provision in their agreement. On the other hand, the harsh consequences 

of the doctrineðautomatic terminationðmay be understood from the prism of 

commercial sensibility. For commercial parties, legal certainty38 is of utmost 

importance and they cannot leave the terms of their contract to depend on a future 

unexpected event or the judge who is not a party to the agreement. 

In contrast to England, Bulgaria was primarily an agriculturally-oriented region in the 

19th and early 20th century. The first textile factories started to appear in the middle of 

the 19th century, but their peak was not until the verge of the 20th century.39 Heavy 

industrialization comparable in scale to the one of the English industrial revolution did 

not start until communism, but it was organized and managed by the State as there was 

no private initiative. Consequently, when drafting the first LOC, the working group 

must have had in mind primarily the needs of ordinary people (farmers and tradesmen) 

who made transactions with people they knew and maintained the commercial 

relationship for yearsða fact, which may explain why the LOC explicitly defines 

contract as a relationship, as we clarify in §4.3.2.2.40 However, at this stage, we should 

emphasize that this aspect may also shed light on why modification is one of the 

                                                           
36 Lucinda Miller, óSpecific Performance in the Common and Civil Lawô in Paula Giliker (ed), 

Re-examining Contract and Unjust Enrichment (Nijhoff 2007) 291; This still seems true in 

modern times as English lawyers are known to have the highest fees in Europe and English 

court fees constitute an obstacle to accessing justice. 
37 All leading cases on frustration mentioned in Chapter 3 concern commercial agreements, for 

instance. 
38 Legal certainty is associated with the idea that law should be predictable and should treat 

similar cases consistently, Iain MacNeil, óUncertainty in Commercial Lawô (2009) 13 Edin.L.R 

68, 69. 
39 As discussed in §2.3.1.1, Ottoman rule significantly delayed Bulgarian development. 
40 It should be noted that the primary remedy under English law is damages. English judges 

recognize specific performance in rare cases, thus illustrating that the preservation of the 

contractual relationship is not a priority. For the role of specific performance in the common 

law, see Miller (n 36); As explained below, common law doctrine does not regard contract as 

a relationship either.  
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remedies of economic onerosityðit allows the contractual relationship to be 

maintained in the years to come.  

Moreover, considering the disastrous effects of the Balkan Wars and WWI on Bulgaria, 

the hostility towards French law we elucidated in §2.3.3.1 is logicalðscholars were 

concerned about the interests of ordinary people and the fragile Bulgarian business that 

had started to develop. In that regard, French doctrinal writers had abandoned the 

theory of equality of exchange because óit involved a paternalistic attitude towards the 

parties and mystical notions of valueô41 at the same time English judges did. That is 

why Bulgarian scholars looked for inspiration elsewhere, as discussed in §2.3.3.2. 

Besides, in a communist framework, the theory of objective value could flourish as the 

economy is planned and prices are fixed by the government. That is why, it was 

embraced by communist authorities as part of the principles of socialist coexistence, 

which remained in Bulgarian law under a different name, as explained in §4.3.2.2. 

 

4.3.2 The Essence of Contract 
 

This section explains that English and Bulgarian law have pronouncedly different 

conceptions of contract and dissimilar ideas of fairness in agreements. The main reason 

for this is that they examine contract with regard to different moral reference points. 

Notably, unlike English law which is rarely concerned about substantive fairness in 

commercial agreements and prioritizes freedom of contract, Bulgarian law disposes of 

diverse open norms which control the terms of both merchant and non-merchant 

agreements. The section also elucidates that while the principle of good faith has been 

preoccupying the minds of common law scholarship in the past years, Bulgarian law 

hides scarier monsters in its closetðwith the help of scholars, judges have molded the 

doctrine of ógood moralsô into a chapeau of diverse open norms and have turned it into 

a powerful tool against substantive injustices in agreements.   

 

 

                                                           
41 James Gordley, The Philosophical Origins of Modern Contract Doctrine (Clarendon 1991) 

167. 
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4.3.2.1 The English Conception of Contract  
 

While the nature of contract is a question that stirs debate among scholars from the 

common law tradition even in modern times,42 it is often affirmed that a contract is a 

óbargainô43 or an óenforceable promise (or agreement).ô44 To be enforceable, a promise 

should satisfy a number of conditions.45 The principal one is that it should be supported 

by good consideration, which is ósomething ofé some value in the eye of the law.ô46 

Nonetheless, courts would examine the sufficiency, but not the adequacy of 

consideration as it is up to the parties to ódetermine what they value and the priceéthey 

are prepared to pay for any item.ô47 Authors have established that óEnglish contract law 

is fundamentally pragmatic in its approach, seeing contracts primarily as market 

transactions and the main role of contract law, therefore, as being the facilitation of 

these transactions.ô48 As underscored above, this particularity has a historical 

explanationðclassical contract law developed with regard to commercial parties in a 

                                                           
42 Fried argues that the moral basis of contract lies in the promise principle óby which persons 

may impose on themselves obligations where none existed before.ô For him, morality assures 

not only that people respect others and their property, but also that they serve each otherôs 

purposes, Charles Fried, Contract as Promise: A Theory of Contractual Obligation (2nd edn, 

OUP 2015) 1. The confidence that others would do what is right creates trust which is the 

foundation of the contractual obligation, ibid 1-8; Penner, however, maintains that the notion 

of agreement rather than promise is the type of voluntary undertaking in light of which 

contracts should be understood, James Penner, óVoluntary Obligations and Scope of the Law 

of Contractô (1996) 2 LEG 325; Saprai notes that consent is ófoundationalô for English contract, 

Prince Saprai, óIn Defense of Consent in Contract Lawô (2007) 18 KLJ 361, 370. 
43 Ewan McKendrick, Contract Law: Text, Cases, and Materials (6th edn, OUP 2014) 144.  
44 Chen-Wishart, Contract Law (n 3) 4. 
45 The four main elements of English contract are offer, acceptance, consideration and intention 

to create legal relations. However, there may be additional requirements depending on the 

agreementôs typeðpursuant to Section 2 of the Law of Property (Miscellaneous Provisions) 

Act 1989, contracts for the sale of land should be in writing. Also, the scope of consideration 

may be limited by application of the doctrine of promissory estoppel, which, as mentioned in 

footnote 19, was developed by Lord Denning.  
46 Thomas v Thomas (1842) 2 QB 851, 859; While consideration is often regarded as the heart 

of English contract, it has been under attack for being inconsistent and vague and for covering 

the real motivation behind decisions. See Jonathan Morgan, Great Debates in Contract Law 

(Palgrave Macmillan 2012) 29-41. 
47 Hugh Collins, The Law of Contract (4th edn, LexisNexis UK 2003); There are cases in which 

judges identified something of negligible value to be good consideration. For instance, in 

Chappell v Nestlé [1960] AC 87 three chocolate wrappers were found to be good consideration 

for a record and in Pitt v PHH Asset Management [1994] 1 WLR 327 a promise to exchange 

contracts in two weeks was good consideration for a promise not to consider other bids for a 

property. 
48 Simon Whittaker and Karl Riesenhuber, óConceptions of Contractô in Gerhard Dannemann 

and others (eds), The Common European Sales Law in Context: Interactions with English and 

German Law (OUP 2013) 123. 
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liberal-individualist setting. Furthermore, pragmatism and instrumentalism have been 

encouraged and justified by the school of economic analysis of law.49 

Traditionally, English judges are concerned about procedural unfairness because it 

involves vitiation of the agreement.50 Moreover, although in principle they may 

intervene in an agreement for public policy reasons, as early as 1875, Jessel MR 

maintained: óéyou have this paramount public policy to consider ï that you are not 

lightly to interfere withéfreedom of contract.ô51 Whereas ópublic policyô has been 

applied to diverse factual circumstances,52 it neither enforces equality of exchange nor 

performance in good faith. By contrast, we explain in §4.3.2.2 that the Bulgarian 

equivalent of public policyðgood moralsðis a chapeau of diverse moral norms, 

which judges rely on to limit freedom of contract.  

Recently, however, English judges have started to depart from the strict liberal 

individualist notion of contract to protect weaker parties in commercial agreements. 

Lord Denning, for instance, formulated the inequality of bargaining power principle 

which ógives relief to one who, without independent advice, enters into a contract upon 

terms which are very unfairéwhere his bargaining power is grievously impaired by 

reason of his own deeds or desires or by his own ignorance or infirmity coupled with 

undue influences or pressureséô53 It has also been argued that the simplicity of the 

bargain principle is ópartly a mirageô since óconcepts of fairness were smuggled into 

contract law even when the principle seemed most secure through doctrines such as the 

legal-duty rule and the principle of mutuality.ô54 In §5.2.3, we will also see how English 

judges may strike out agreed damages clauses in contracts, which also evidences 

concern for substantive unfairness. Besides, in §5.3.1.2.2, we will discuss how the 

                                                           
49 For example, Posner and Rosenfield contend that contract law is an instrument maximizing 

efficiency. Contracts allocate risks, but risks are costs. If parties have not explicitly distributed 

risk, contracts should be discharged only when the promisee is the superior risk bearer. If the 

promisor is the superior risk bearer, non-performance is equivalent to breach, Richard Posner 

and Andrew Rosenfield, óImpossibility and Related Doctrines in Contract Law: An Economic 

Analysisô (1977) 6 JLS 83. 
50 In English law, mistake, duress, and undue influence make contracts void or voidable. On 

the vitiating factors in English law, see John Cartwright, Unequal Bargaining (Clarendon 

1991). 
51 Printing and Numerical Registering (1875) LR 19 Eq 462, 465.   
52 See WSM Knight, óPublic Policy in English Lawô (1922) 38 LQR 207; John Shand, 

óUnblinkering the Unruly Horse: Public Policy in the Law of Contractô (1972) 30 CLJ 144.   
53 Lloyds Bank Ltd v Bundy [1975] QB 326, 339-340.   
54 Melvin Aron Eisenberg, óThe Bargain Principle and Its Limitsô (1982) 95 HLR 741, 801.  
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modern contextual approach to contractual interpretation allows judges to impose 

reasonable outcomes on the parties if they deem necessary. 

Nonetheless, despite these examples, in English law judicial intervention for 

substantive fairness in non-consumer agreements remains considerably more limited 

compared to Bulgarian law, as we illustrate below. Furthermore, commentators remain 

divided regarding the merits of equality of exchange. Smith emphasizes that it is widely 

believed that ósubstantive fairnesséis either meaningless, indistinguishable from 

procedural fairnesséimpossible to assess, not valuable, [and] beyond the competence 

of court to protectéô55 Gordley notes: óAccording to the treatise writers, the reason the 

common law courts did not examine the adequacy of consideration was that it would 

be improper to review the fairness of an exchange.ô56 Saprai underscores that the theory 

of equality of exchange rests on unstable philosophical foundations and it is under- and 

over-inclusive, inefficient, and does not take into account the subjectivity of value.57 

Others contend that óéequality is central to the justice of voluntary exchanges, but it 

is the equality of the parties that matters, not the equality of what is exchanged.ô58 

The above observations are important in light of our analysis of frustration. Firstly, 

they elucidate why English judges pursue a different line of reasoning compared to 

Bulgarian judges when evaluating the impact of supervening events on the agreement. 

Because they prioritize freedom of contract, they are concerned about the alteration of 

the promise rather than the substantive unfairness resulting from supervening events.  

The agreement becomes unfair when parties have to perform something that they did 

not promise to performðthat is why English judges evaluate foreseeability primarily 

from the perspective of the risk distribution in the agreement rather than from the prism 

of an open norm like Bulgarian judges, as explained in §3.4.2.  

Since English judges are not concerned about the adequacy of consideration even at 

the formation stage of contract, they are not worried about any subsequent 

                                                           
55 Stephen Smith, óIn Defense of Substantive Fairnessô (1996) 112 LQR 138, 138.  
56 Gordley, The Philosophical Origins (n 41) 151; Even prior to the first common law treatises, 

English philosophers opposed the idea of equality of exchange. In Leviathan (Chapter XV, Part 

I), Hobbes underlines: óThe value of all things contracted for is measured by the appetite of the 

contractors, and therefore the just value is that which they be contented to give,ô Thomas 

Hobbes, Leviathan (first published 1651, Collier & Son 1910) 422.  
57 Prince Saprai, óAgainst Equality in Exchangeô (2010) 21 KLJ 71, 94. 
58 James Bernard Murphy, óEquality in Exchangeô (2002) 47 Am.J.Juris 85, 98. 
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ómodificationô of the consideration which the supervening event can cause.59 

Moreover, commercial parties often have equal bargaining power, so there is no good 

reason to interfere unless the agreement is vitiated or there is a specific government 

policy to enforce. Otherwise, judges would be making contract for the parties. Besides, 

constrained judicial intervention ensures legal certainty and market efficiency, which 

is important for commercial parties.  

 

4.3.2.2 The Bulgarian Conception of Contract 
 

In Bulgaria, the definition of contract in the LOC altered with every change of the 

political regime. Article 8, amended in 1993, currently states:  

A contract is an agreement between two or more persons for 

establishing, settling or terminating a legal relationship 

between them. Persons shall use their rights to satisfy their 

interests. They shall not be entitled to exercise these rights if 

they contravene the interests of society.  

Modern Bulgarian legislators seem to have borrowed the essence of this definition from 

article 2 of the 1892 LOC,60 which was copied from the 1865 Codice civile. The 

philosophical foundation of this definition can be found in the writings of the German 

jurist Savigny whose work influenced Italian legal thought.61 Savigny argued that legal 

relations were created, modified or terminated through legal ótransactionsô which 

consisted of declarations of intent and were aimed at the creation of obligations.62 

Unlike common law writers who still debate whether contract is a promise, an 

agreement or consent as highlighted above, Bulgarian doctrine from all three periods 

                                                           
59 As explained in §3.6.2.1.1, the Law Reform (Frustrated Contracts) Act 1943 obliges judges 

to examine if counter-performance has been received, but not to establish its adequacy. 
60 óA contract is an agreement between two or more persons to establish, settle or terminate a 

legal relationship between them.ô  
61 For the influence of German philosophy on Italian doctrine, see Federica Furfaro, óThe 

Connections between German Pandectist School and Italian Legal Culture at the End of XIX 

Centuryô in Sources of Law and Legal Protection (Edizioni Università di Trieste 2012) 55-71. 
62 Stefan Riesenfeld, óThe Influence of German Legal Theory on American Law: The Heritage 

of Savigny and His Disciplesô (1989) 37 Am.J.Comp.L 1, 3. 
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of legal development concurs that contract is an agreement.63 It should be underscored, 

nonetheless, that while in French law agreement is synonymous to meeting of the wills 

(accord de volonté),64 in Bulgarian law, under Germanic influence, agreement is often 

defined as a transaction consisting of bilateral (or multilateral) declaration(s) of will. 65 

This particularity has important implications for contract interpretation, as explained  

in §5.3. As seen from article 8 (LOC), the agreement has a specific purpose: 

establishing, settling or terminating a legal relationship.66 However, as clarified in 

§2.2.2, this relationship is regulated primarily by the LOC which was drafted during 

communism. While Bulgarian legislators abolished the heavily ideological definition 

of contract which existed during communism,67 they made only cosmetic changes to 

other provisions which also served ideological purposes. For instance, its current article 

9 stipulates: óParties are free to determine the content of the contract insofar as it does 

not contravene the mandatory provisions of both the law and good morals.ô Pursuant 

to article 26 (LOC), an agreement contravening good morals is void ab initio.68 It 

                                                           
63 Kalaidjiev underscores that the argument that ócontract is an agreement to establish a legal 

relationship is undisputed,ô Angel Kalaidjiev, The Law of Obligations: General Part (5th edn, 

Sibi 2010) 71; Kozhuharov contends that contract is an agreement between two or more parties 

to create, regulate or annihilate a legal relationship between them, Aleksander Kozhuharov, 

The Law of Obligations: General Part (first published 1958, Petko Petkov ed, Jurispres 2002) 

53; Dikov argues that ócontract is an agreement between two or more parties to create or 

annihilate a legal relationship,ô Dikov (n 16) 357. 
64 For a comparative analysis between the French and the English concept of contract, see Anne 

de Moor, óContract and Agreement in English and French Lawô (1986) 6 OJLS 275-287. 
65 Dikov argued that the legal transaction consists of one or more declarations of will and other 

legal events to which law assigns legal consequence, Dikov (n 16) 353; In Bulgarian law, legal 

events are defined as legal facts that depend on nature and not on humans, Rosen Tashev, 

General Theory of Law (Sibi 2010) 235-37; Other types of transactions include unilateral 

declarations of will, administrative decisions, etc.; Tadjer contended that the transaction is a 

legal fact whose essential component is the declaration of will of one or more persons and 

which results in legal consequences defined in the declaration of will, Vitali Tadjer, Civil Law 

of Peopleôs Republic of Bulgaria: General Part. Section 2 (Sofia 1973) 192; Pavlova maintains 

that contract is a type of transaction in which there is a concurrence of content of two or more 

declarations of will whose purpose is to produce legal effects, Maria Pavlova, Civil Law: 

General Part (Sofi-R 2002) 447. 
66 The Bulgarian position should be contrasted with article 1101 (Code civil): óA contract is an 

agreement by which one or several persons bind themselves, towards one or several others, to 

transfer, to do or not to do something.ô The Code civil does not explicitly define contract as a 

relationship. 
67 Before its amendment in 1993, article 8 (LOC) stipulated: óContracts are concluded and 

performed on the basis of the socialist political framework, socialist ownership of the means 

of production, and the peopleôs economic plan. They serve the development of socialism, the 

fulfillment of the peopleôs economic plan, and the defense of the material and cultural interests 

of socialist organizations and citizens according to the principles of socialism.ô 
68 Furthermore, similarly to English law, Bulgarian law is also concerned about procedural 

unfairnessðmistake, fraud, threat, and extreme necessity void contracts under Bulgarian law. 
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should be noted that prior to its amendment in 1993, article 9 (LOC) stated: óParties 

may freely determine the content of their agreement as long as it does not contravene 

the law, the peopleôs economic plan, and the rules of socialist coexistence.ô It is visible 

that legislators discarded the economic plan and replaced the órules of socialist 

coexistenceô with ógood morals.ô  

It should be emphasized, nonetheless, that although ógood moralsô exists as a principle 

in other legal systems,69 it bears little resemblance to Bulgarian ógood morals.ô To 

clarify, immediately following the amendments, Bulgarian doctrine warned that 

óinterests of societyô (article 8) and ógood moralsô (article 9) did not exist in Bulgarian 

law, so in creating these new terms legislators left a wide margin for judicial 

interpretation as there was no case law or theoretical underpinning to rely upon.70 In 

practice, as we explain below, courts started relying on communist doctrine pertaining 

to socialist coexistence in interpreting ógood morals.ô As noted in §2.3.2, the LOC most 

likely borrowed óthe rules of socialist coexistenceô from Poland.71 Bulgarian doctrine, 

nonetheless, assigned them a special roleðit argued that lack of equivalence of 

obligations, taking advantage of parties without experience, receiving payment not to 

exercise a right, receiving a tip, etc. all violated the rules of socialist coexistence and 

voided the agreement.72  

                                                           
Out of these principles only extreme necessity does not have an equivalent in Englandðknown 

in Roman law as laesio enormis, the principle voids a contract if a party entered the agreement 

under unfavorable terms because of extreme necessity. 
69 Article 1133 of the Code civil declares that the cause of the agreement is illicit when it is 

contrary to the law, public order and good morals. In France, good morals have been used to 

justify restrictions in labor and consumer law, Barry Nicholas, French Law of Contract 

(Butterworths 1982) 123-27; The same provision existed in the 1892 LOC; While the law 

reform implemented by the ordonnance removed the explicit references to the cause, the 

principle seems to have remained in spirit: for instance, the new article 1128 defines ólicit 

contentô as a condition of validity of contract and the new article 1169 voids agreements in 

case counter-performance is óillusionaryô or óderisory.ô 
70 See Christian Takoff, óAnalysis of the Amendments to the LOC of State Gazette 12/1993ô 

[1993] 2 Turgovsko pravo 1-9; Emil Georgiev, óThe New Amendments to the LOCô [1993] 1 

Suvremenno pravo 9, 13. 
71 While the principle was part of the 1936 Soviet Constitution, it was not part of the contract 

laws of all communist countries. In Bulgaria, Poland, and Hungary, the violation of the rules 

of socialist coexistence voided the agreement ab initio. However, in the Soviet Union and the 

Czech Republic, it did not result in nullity. See Vitali Tadjer, Civil Law of Peopleôs Republic 

of Bulgaria: General Part. Section 1 (Sofia 1972) 85-87; Tadjer, Civil Law. Section 2 (n 65) 

252. 
72 Tadjer, Civil Law. Section 2 (n 65) 252-55.  
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Contemporary Bulgarian doctrine argues that an agreement is unfair when it is vitiated 

or when the obligations in it are not equivalent.73 It also asserts that the equivalence of 

performance is a subjective concept which depends on partiesô willðas long as an 

agreement is the expression of free will, obligations are equivalent.74 However, court 

decisions suggest that judges may enforce objective equivalence of obligations by 

relying on ógood morals.ô For example, in 1999 the SCC declared that a contract in 

which obligations are not equivalent is contrary to good morals and thus void.75 In 

2010, the District Court of Pleven struck out a compensation clause in a management 

contract because the compensation was óimmorally high.ô76 The clause stated that the 

director should receive 12 salaries if she is dismissed. The court deemed the 

compensation to be immorally high because the director had only worked for 5 months 

at the time of dismissal and there was no equivalence of obligations.77  

These cases illustrate substantial differences between the values of English and 

Bulgarian law notably because they neither involve vitiation nor non-equality of 

bargaining power which may be an occasion to apply Denningôs principle of unequal 

bargaining power mentioned in §4.3.2.1. While in the first case we may speculate that 

judges relied on good morals to prevent the negative effects of the agreement upon a 

third party and they were enforcing good faith,78 in the second case there are no third 

parties that may be affected. Furthermore, one may either consider that the director and 

the company had equal bargaining power because she was a professional or that she 

had less bargaining power compared to the company. Nonetheless, the court still ruled 

                                                           
73 Kalaidjiev, The Law of Obligations (n 63) 65-66; Fairness plays a tripartite role. Firstly, as 

noted in §2.2.2, fairness is a source of Bulgarian civil law. Secondly, fairness is a general 

principle of Bulgarian civil  law. Thirdly, fairness is an underlying principle of Bulgarian 

contract law. This triple function can be explained with the lack of distinction between justice, 

fairness and equity which blurs the boundaries between these notions. 
74 ibid 67. 
75 SCCôs Decision 1444/1999 on civ.c.735/99; The case concerned the sale of an apartment at 

a price lower than its market value. 
76 Decision 73/2010 by the Pleven District Court on c.463/2009 affirmed by Decision 127/2010 

of the Veliko Turnovo Appellate Court on civ.c. 247/2010.  
77 Because the lady was a member of the board of directors, her contract is governed by the LC 

and not by Bulgarian labor law.  
78 The agreement was challenged in court by the apartmentôs owner who had authorized a friend 

to sell it.  
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in favor of the company due to lack of (objective) equivalence of obligations in order 

to enforce substantive fairness.79 

 

4.3.2.2.1 Development of óEquivalence of Performanceô in Bulgarian Law 

 

The contemporary cases in which the principle of óequivalence of performanceô was 

interpreted rather generously by Bulgarian courts mentioned above call for an 

examination of the origin and development of the principle in Bulgaria. This is also 

important in light of the fact that the roots of the principle can be found in the Roman 

causaðthe concept that inspired the English doctrine of consideration.80 It should be 

noted that Romans did not have a general theory of causa and causa was not an 

essential condition for the validity of contracts.81 The modern notion of causa was 

formulated in the 16th and the 17th century.82 Subsequently, causa was recognized as a 

condition of validity of agreements in both the common law and the civil law, but 

acquired a different role.   

The distinct place of causa in Bulgarian and English law may shed further light on the 

dissimilar approach to impracticability in the two legal systems. To understand the 

current place of causa in the Bulgarian law of obligations, however, one needs to go 

back in time as each period of development discussed in §2.3.1 affected its meaning 

and expanded its significance. 

 

 

                                                           
79 It is also important that the court established the lack of equivalence without considering 

uneasily quantifiable factors such as the fact that the lady might have given up other 

opportunities to work for this company, she was not dismissed because of professional 

negligence, etc. 
80 Lorenzen has asserted that English courts used the terms causa and consideration 

interchangeably for a long time, Ernest Lorenzen, óCausa and Consideration in the Law of 

Contractsô (1919) 7 YLJ 621, 636. 
81 Its meaning varied in context: it could refer to actionability, juridical reason, presupposition, 

Lorenzen (n 80) 625-30. 
82 Bartolus and Baldus distinguished between two reasons for recognizing an agreement: 

because it was made to receive something in return or because it was made out of liberality. 

Grotius believed a contract was a type of act which conferred an advantage. Acts could be 

gratuitous or reciprocal, James Gordley, óEquality in Exchangeô (1981) 69 CLR 1587, 1623. 
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French Connection 

 

Bulgaria borrowed the principle of causa indirectly from France through the Codice 

civile of 1865ðarticles 24, 25, and 27 of the first LOC were replicas of articles 1131, 

1132, and 1133 of the Code civil.83 Article 1131 of the Code civil states: óAn obligation 

without cause or with a false cause, or with an unlawful cause, may not have any effect.ô 

Moreover, as mentioned above, Code civilôs article 1133 declares that the cause of the 

agreement is illicit when it is contrary to the law, public order and good morals. One 

notes an important difference between the French (and Bulgarian) cause and English 

consideration which is relevant for our study. In French and Bulgarian law, the cause 

has a significantly larger scope than in English law. At least in theory, under French 

and Bulgarian law, the mere existence of cause is insufficient to make the agreement 

valid. Once identified, judges subject it to legal and moral review. By contrast, we saw 

above that English judges are concerned about the existence of consideration in the 

context of contract formation and modification,84 but control the agreementôs terms 

through the common law doctrines of illegality and public policy rather than through 

consideration. Besides, UCTA 1977, whose rules on consumer agreements have now 

become part of the CRA 2015, subjects certain exclusion clauses in commercial 

agreements to a reasonableness test.85  

Moreover, according to classical French theory, óthe cause of obligations created in 

non-gratuitous contracts is the contemplation of counter-performance.ô86 In bilateral 

                                                           
83 While the ordonnance deleted the explicit references to the cause, the principle remains in 

the Code civil in spirit. See footnote 69. 
84 As noted in §4.3.2.1, English courts are concerned about the sufficiency of consideration 

rather than its adequacy. The primary debate in English law concerns the method by which 

consideration should be identified (as a matter of law or factually). Nonetheless, once 

consideration is found to exist, its value is of little relevance; It has been contended that the 

notion of factual (practical) benefit, which the decision in Williams v Roffey Bros [1991] 1 QB 

1 introduced, may undermine the doctrine of frustration because the party experiencing 

difficulties may pass the risk to the performing party if it manages to obtain a promise to obtain 

more or accept less, Mindy Chen-Wishart, óConsideration: Practical Benefit and the Emperorôs 

New Clothesô in Jack Beatson and Daniel Friedmann (eds), Good Faith and Fault in Contract 

Law (Clarendon 1995) 139; In practice, however, in such instances, there would be 

modification of the agreement agreed by both parties which is consistent with the English 

notion of freedom of contract. If English judges allow the insertion of force majeure clauses 

which preclude the application of frustration, as discussed in §5.3.2.2, it seems logical that 

parties are allowed to redistribute the risks later. 
85 For consumer agreements, terms were controlled primarily by the Unfair Terms in Consumer 

Contracts Regulations 1999, which have now been integrated in the CRA 2015. 
86 Henri Léon et Jean Mazeaud, óLa cause en droit fran­aisô (1956-1957) 3 McGill LJ 1, 12. 
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contracts, the cause of each party is the counter-performance of the other party.87 By 

contrast, as noted in §4.3.2.1, in English law consideration is exchanged against the 

promise of performance. This difference sheds light on the divergent approach towards 

restitution in the classical common law and in French and Bulgarian lawðas we saw 

in §3.6.2.1, in the common law, loss lies where it falls in cases of frustration.88 By 

contrast, if an agreement is terminated due to force majeure and one party has 

performed but has not received counter-performance, the other party should return what 

it has received because there is no cause (no actual counter-performance). 

 

Modern Expansion 

 

The current LOC does not contain an equivalent to article 1131 of the Code civil. Causa 

is mentioned in diverse provisions of the LOC, but its meaning varies depending on the 

provision.89 The LOC itself does not refer to equivalence of obligations or equivalence 

of reciprocal causes in the agreement. The idea of equivalence was promoted by 

Bulgarian doctrine and, as noted above, tucked in under the chapeau of socialist 

coexistence, thus giving causa a more altruistic dimension compared to French law. 

Tadjer asserts that socialist morality is concretized óon the basis of social feeling, 

socialist humanism, proletarian internationalism, and solidarityô90 and serves both as a 

criterion for interpretation of agreements and as a criterion for evaluation of the conduct 

of the subjects of law.91 That is why during communism judges were sensitive to even 

minor imbalances (lack of equivalence) in contractual agreementsðan approach 

                                                           
87 ibid 10-11 and 13-15. 
88 The decision in Fibrosa referred to in §3.6.2.1.1 brought the common law approach closer 

to French law; Mitchell, nonetheless, explains that the common law approach to consideration 

is bifocal. On the one hand, judges show concern for the rendering of counter-performance. On 

the other, they may analyze consideration from the perspective of rightsðperformance may be 

rendered, but the rights conferred to the counter party in the agreement may not have been 

satisfied, Paul Mitchell, óArtificiality in Failure of Considerationô (2010) 29 UQLJ 191-210.  
89 For example, pursuant to article 26 (LOC), an agreement is void for absence of cause. Article 

55 on unjust enrichment we discussed in §3.6.2.1.2 bestows a larger scope upon the term as it 

stipulates that something received without a cause should be returned, thus covering both 

contract and tort. Bulgarian law also distinguishes between causal and abstract transactions, 

the latter being valid even at the absence of cause; In that regard, Takoff argues that the 

Bulgarian concept of causa is amorphous and unclear and should be reconsidered, Christian 

Takoff, óAbstract Transactions in Light of the Notions of Abstractness and Causalityô in Legal 

Research in Memory of Professor Ivan Apostolov (Ulpian 2001) 419-451. 
90 Tadjer, Civil Law. Section 1 (n 71) 87. 
91 ibid 88. 
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which, depending on the background and legal upbringing of the judge, may be valid 

even today, as the cases on the immorally high compensation and sale of apartment at 

a price below market value discussed in §4.3.2.2 demonstrate.  

It is also interesting to note that French law examines the cause only as a condition of 

validity of agreements.92 By contrast, the communist LOC endorsed the enforcement 

of equivalence of performance following supervening events, which imbalanced the 

agreement as well.93 This approach was perhaps influenced both by the Codice civile 

and by Kr¿ckmannôs theory of equivalence which Dikov had analyzed in his 

monograph Historical and Comparative Research on Mistake in the Law of 

Inheritance, Clausula Rebus Sic Stantibus in Private Law and the Essence of 

Adjudication, as explained in §2.3.3.3 and §2.3.3.2.  

Finally, the SCC recently rendered a decision on interpretation pertaining to good 

morals,94 which stipulates:  

Good morals are norms of morality to which the law has given 

a legal meaning because the legal consequences of their 

violation can be equated to a contractôs contravening the law. 

Good morals are not written, systematized or concrete rules. 

They exist as general principles or result from general 

principleséOne of these principles is fairness, which demands 

the protection of any interest protected by the law... The 

assessment of voidability of contract due to a violation of good 

morals is carried out in the concrete circumstances of entry 

into contract. 

Essentially, the SCC self-extended its discretionary powers by molding ógood moralsô 

into a chapeau of diverse open unsystematic norms. The two main general (moral) 

principles of Bulgarian contract law are fairness and good faith. These norms have 

derivatives like equivalence of obligations, duty of good husband, etc. Essentially, the 

                                                           
92 It is yet to be seen if the introduction of the new article 1195 on changed circumstances will 

lead to a change of attitude: the provision does not explicitly mention lack of equivalence as a 

condition of application.  
93 As discussed in §2.3.3.3, communist legislators enacted a partial principle on economic 

onerosity applicable only to manufacturing contracts. The implications of this principle are 

discussed in §5.2.2. 
94 Decision on interpretation 1/2010; The decision covered several questions of law, including 

the voidability of payment clauses, which we discuss in §5.2.3. 
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SCC has declared that the violation of any of these principles may void an agreement 

if the judge deems necessary in the concrete circumstances of the case, thus providing 

judges with a variety of tools to interfere with the agreementôs terms for moral 

reasonsða concept unthinkable from an English perspective because it compromises 

legal certainty. Moreover, it is interesting that while the SCC did not explicitly reveal 

where it took this definition of ógood moralsô from, my research shows that this citation 

copies verbatim parts of Tadjerôs explanation of socialist coexistence.95  

 

Relevance to Economic Onerosity 

 

The above observations are important regarding our comparative study because they 

reveal key conceptual differences between Bulgarian and English law. Unlike English 

judges, Bulgarian judges subject contract to moral scrutiny and attack agreements for 

lack of equivalence of performance even at their formation stage. Contrary to claims 

by Bulgarian doctrine that economic onerosity is an exception to the spirit of Bulgarian 

law, in fact, it illustrates its values. If Bulgarian judges may be concerned about 

substantive fairness even at the formation stage, they have a reason to interfere in the 

name of fairness if the agreement becomes subsequently imbalanced. 

Moreover, our discussion elucidates why judges evaluate foreseeability primarily from 

the perspective of an open normðthat of good merchant/husband, as discussed in 

§3.4.2. Since communist times, courts have been encouraged to ómoralizeô contract and 

to constrain its terms to promote altruistic values. While certainly communist ideology 

is a thing of the past, its remnants continue to influence court practice and doctrineð

we should not forget that senior Bulgarian judges and leading scholars earned their 

degrees and began their careers in communism, so a priori they may enforce altruism 

conditioned by socialist values, even if they believe they are keeping an open mind. 

While this commitment to altruism may seem like a factor compromising legal 

certainty from an English or even French perspective, from a Bulgarian standpoint this 

is not necessarily so.  

                                                           
95 See the second to last paragraph in Tadjer, Civil Law. Section 2 (n 65) 252. 
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Bulgarian doctrine prior to communism distinguished between static and dynamic legal 

certainty.96 While the former entails the security of keeping the agreementôs contents 

untouched, the latter implies the security that judges would achieve socially acceptable 

outcomes. Al though this distinction has not been formally embraced by Bulgarian 

courts or contemporary doctrine, the courtsô decisions enforcing substantive fairness 

and Bulgarian doctrineôs advocacy of more fairness in agreements97 evidence that the 

idea of dynamic legal certainty may have been internalized. We discuss the 

implications of this conceptualization of legal certainty for the harmonization project 

in §6.5. 

 

4.3.2.3 Comparative Observations on Good Faith 
 

As noted in §4.2, Bulgarian law justifies judicial intervention in cases of economic 

onerosity both with the principle of fairness and the principle of good faith. In §1.2.2, 

we also explained that during the International Week of Comparative Law in Paris in 

1937, it was concluded that the divergent approach towards impracticability in the 

continental tradition stems from dissimilar concepts of good faithðin the Romanistic 

tradition good faith required performance despite a change of economic circumstances 

while in the Germanic tradition good faith served as grounds to terminate or modify 

the agreement in similar instances. This observation calls for an analysis regarding what 

Bulgarian law understands by good faith.  

The question is also relevant considering the plethora of recent literature dedicated to 

good faith both in the common law world and in continental Europe.98 As noted above, 

                                                           
96 See Lyuben Dikov, óDie Abªnderung von Vertrªgen den Richterô in Hedemann-Festschrift 

(Jena 1938). 
97 See, for instance, Angel Kalaidjiev, óOn the Autonomy of Will, Freedom of Contract, and 

Fairness in Contractô in Atanas Shopov (ed), Legal Research in Memory of Professor Ivan 

Apostolov (Ulpian 2001). 
98 Michael Bridge, óDoes Anglo-Canadian Contract Law Need a Doctrine of Good Faith?ô 

(1984) 9 CBLJ 385; JF OôConnor, Good Faith in English Law (Dartmouth 1990); Jack Beatson 

and Daniel Friedmann (eds), Good Faith and Fault in Contract Law (Clarendon 1995); Roger 

Brownsword and others (eds), Good Faith in Contract: Concept and Context (Dartmouth 

1999); Reinhard Zimmermann and Simon Whittaker (eds), Good Faith in European Contract 

Law (CUP 2000); Zimmermannôs chapter on good faith in Reinhard Zimmermann, Roman 

Law, Contemporary Law, European Law: The Civilian Tradition Today (OUP 2001); 

Brownswordôs chapter on good faith in Brownsword (n 29); Martijn Hesselink, óThe Concept 

of Good Faithô in Arthur Hartkamp and others (eds), Towards a European Civil Code (4th edn, 

Kluwer Law International 2011). 
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good faith was transplanted to English law by the Unfair Terms in Consumer Contracts 

Regulations 1999 SI 1999/2083 implementing the Unfair Terms in Consumer Contracts 

Directive 13/93/EC.99 In §1.2, we also explained that authors have raised concern about 

the incoherence resulting from the introduction of the doctrine as English judges 

interpret it in different ways. Generally, doctrinal opinions regarding good faithôs 

merits, meaning, and implications significantly diverge.  

For instance, it has been argued that good faith exists in the common law because 

honesty, fairness, and reasonableness are all principles of English law and at the same 

time they are óuniversally accepted and distinctive moral elements associated with good 

faith.ô100 It has also been contended that the absence of a general principle of good faith 

in English law is ópartly compensated by the law of remedies, which greatly limits the 

possibility of abuse of rights.ô 101 Yet, good faith offers óconsiderable advantages:ô it 

can bridge óthe gap between English law and other common law and continental legal 

systems.ô102 It has been affirmed that ó[good] faith, like reasonableness, only makes 

sense relative to some particular moral reference point.ô103 Theoretically the reference 

point could either be the standards of fair dealing in the contractual community or 

standards based on the best moral theory. However, the latter would be difficult to 

justify.104  

All of these assertions, however, underestimate the role of good faith in continental 

jurisdictions. It is certainly true that good faith like all open norms, such as 

reasonableness, makes sense relative to a moral reference point. It is also true that good 

faith prevents abuse of rights and encompasses various standards of honesty, 

respectability, etc. However, in the continental tradition, particularly its Germanic 

branch, it performs a variety of functionsðfrom reallocating risks in contracts to 

serving as a foundation to develop jurisprudential solutions,105 such as terminating or 

                                                           
99 The common law rejected good faith as a notion which was óunworkable in practice,ô 

Walford v Miles [1992] 2 AC 128, 138. 
100 JF OôConnor, Good Faith in English Law (Dartmouth 1990) 10.  
101 Daniel Friedmann, óGood Faith and Remedies for Breach of Contractô in Jack Beatson and 

Daniel Friedmann (eds), Good Faith and Fault in Contract Law (Clarendon 1995) 425. 
102 ibid. 
103 Brownsword (n 29) 135. 
104 ibid. 
105 On the role of good faith in Germany, see Werner Ebke and Bettina Steinhauer, óThe 

Doctrine of Good Faith in German Lawô in Jack Beatson and Daniel Friedmann (eds), Good 

Faith and Fault in Contract Law (Clarendon 1995). 
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modifying contracts due to changed circumstances. Essentially, as Hesselink has justly 

denounced the continental hypocrisyðgood faith is not simply a norm, but a 

ómouthpiece for new rules.ô106 Hesselink also maintains that good faith is a cover for 

judges to make law because they may feel uncomfortable to openly declare they are 

changing the law since they are supposed to be its appliers.107 

As explained in §2.2 and §2.3, Bulgarian judges, unlike their continental counterparts, 

have always been granted the explicit right to make law, so they do not need a doctrinal 

pretext like good faith. As we noted in the same Chapter, because of historical reasons, 

Bulgarian law had many gaps, so this right was relied upon in practice. Moreover, in 

the same Chapter we underlined that the SCC renders special decisions on 

interpretation binding for all courtsðessentially, the SCC makes primary law because 

it defines, develops and clarifies the meaning of norms and principles. Furthermore, as 

highlighted in the previous section, unlike other continental systems, Bulgarian law 

disposes of other tools to moralize both contract and existing lawðnotably its doctrine 

of ógood moralsô which has been molded into a gateway through which open 

unsystematic norms can be applied upon judicial discretion. In that light, while good 

faith has been called a ómonsterô for blurring the lines between interpretation of the law 

and judicial development of law,108 in Bulgaria 1) lines have been blurred since the 

creation of Bulgarian civil law 2) good faith has many sisters (fairness, equivalence, 

etc.) and an adoptive mother (ógood moralsô) which makes the principle less scary in 

comparison.  

Nevertheless, the fact that that there are scarier monsters in Bulgarian law, such as 

ógood morals,ô is no consolation to those who fear that through these open norms judges 

impose their morality rather than the morality of the community intended by legislators. 

While good faith is mentioned in multiple places in the LOC109 and other texts like the 

LC, it is not defined in the law. Furthermore, just like good morals, good faith has 

socialist baggageðprior to its amendment in 1993, the LOC contained the term 

                                                           
106 Hesselink, óThe Concept of Good Faithô (n 98) 645. 
107 ibid. 
108 Reinhard Zimmermann and Simon Whittaker, óGood Faith in European Contract Law: 

Surveying the Legal Landscapeô in Reinhard Zimmermann and Simon Whittaker (eds), Good 

Faith in European Contract Law (CUP 2000) 22. 
109 To illustrate, article 12 (LOC), which copies article 1187 of the current Codice civile, 

requires negotiations to be carried out in good faith. Article 20 (LOC) mentions good faith as 

one of the principles of interpretation of agreements. Article 63 (LOC), which copies article 

1375 of the Codice, requires obligations to be performed in good faith, etc. 
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ósocialist good faith.ô Doctrine is not unanimous about the definition, nature and 

implications of good faith either. One may argue that good faith in Bulgarian law is 

conceptually loose and fuzzy and houses a variety of moral principles and expectations 

of conduct in the civil realm whose purpose is to enforce both commutative and 

distributive justice.110 

To illustrate, Apostolov, a prominent scholar from the first period of development of 

Bulgarian law, describes good faith as a óscale of social ethicsô which is of óprimordial 

importanceô for the law.111 It serves as a criterion to evaluate the scope, means and 

precision of performance.112 Apostolov contends that good faith allows for flexible 

jurisprudence, which considers the opposing interests of both parties to an agreement 

as long as they are worthy of legal protection.113 He argues that judicial intervention in 

case of economic onerosity was justified on the grounds of good faith and that good 

faith also rationalizes judicial discretion regarding the remedyðdecrease of the 

promisorôs due performance, increase of the promiseeôs counter-performance, 

releasing the promisor from his obligations, etc.114   

Dikov, another distinguished authority, proposed an interpretation resembling the 

English standard of reasonableness which we discuss in §5.3.1.2.2:  

                                                           
110 Note that Western authors have suggested various dichotomies of good faith. For instance, 

Wightman distinguishes between core good faith, contextual good faith, and normative good 

faith, John Wightman, óGood Faith and Pluralism in the Law of Contractô in Roger 

Brownsword and others (eds), Good Faith in Contract: Concept and Context (Dartmouth 

1999); In Germany, doctrine distinguishes between objective and subjective good faith, 

Hesselink, óThe Concept of Good Faithô (n 98) 619-620; Bulgarian law does not have a separate 

terminology to distinguish between the different types of good faith. As explained below, 

authors either analyze good faith normatively or explain what it means regarding a particular 

question of law.  
111 Apostolov (n 4) 34. 
112 ibid 34-35. 
113 ibid 242; While the first LOC was borrowed indirectly from France, Bulgarian scholars 

relied on Germanic theories to interpret it. In that light, Jheringôs theory of legally protected 

interests plays an important role in Bulgarian law. In The Struggle for Law published in 1872 

Jhering argues that óa legal rightéis nothing but an interest protected by the law,ô Rudolf von 

Jhering, The Struggle for Law (John Lalor tr, 2nd edn, Lawbook Exchange 1997) 58. He 

maintains that interest and not will are at the basis of the law; In his two-volume work Law as 

a Means to an End written in the period 1877-1883, Jhering goes further by explaining that 

ópurpose is the creator of the entire lawéthere is no legal rule which does not owe its origin to 

a purpose, i.e. to a practical motive,ô Rudolf von Jhering, Law as a Means to an End (Isaak 

Husik tr, Boston Book Company 1913) liv; Citing Jheringôs views, Apostolov declares that the 

óobligation is a means to fulfill the legally protected interests of the promiseeô and highlights 

that interests encompass not only material interests, but also moral ones, Apostolov (n 4) 6-7. 
114 Apostolov (n 4) 34-35. 
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éthe legislator consciously left the judge a margin for 

interpretation to take a decision the way aésane man would. 

When trying to identify what good faith is and what justice is, 

you carry out the same mental operation that you would when 

you are looking for a new legal norm to substitute an old one 

which is no longer fit for purposeéor when you are looking for 

that which is expedient and useful.115  

Dikov, nonetheless, rationalized economic onerosity by suggesting a modification of 

the socio-philosophical platform underlying contract law, as clarified in §5.4.  

In contrast to Apostolov and Dikov, communist authorities have asserted that good 

faith is a limit to the exercise of rights.116 A similar view is shared by contemporary 

authors who argue that good faith is a lawful limitation of free will.117 Yet, similarly to 

Apostolov, Stoychev maintains that good faith implies consideration for the public 

interest. He also claims that good faith does not limit free will, but accompanies it: a 

choice is truly free only if it is ethical.118 This theory, however, seems to blur the 

distinction between fairness and good faith. While as discussed in §4.3.2.2 under 

Bulgarian contract law fairness implies lack of vitiation and equivalence of 

performance, it has been asserted that as a principle of private law, fairness requires an 

optimal coordination of the interests of all subjects of law.119 This haziness of notions 

may explain why some authors examine the implications of fairness and good faith in 

article 307 together rather than separately,120 as underlined in §3.5.1. 

                                                           
115 Lyuben Dikov, óThe Essence of Adjudicationô in The Modification of Contracts by the Judge 

(first published 1923, Feneya 2010) 107-108. 
116 Tadjer, Civil Law. Section 1 (n 71) 191. 
117 See Todor Todorov, óConstitutional Protection of Freedom to Contractô in Atanas Shopov 

(ed), Legal Research in Memory of Professor Ivan Apostolov (Ulpian 2001) 471-480. 
118 Krasen Stoychev, Contract Negotiations and Precontractual Liability (2nd edn, Sibi 2007) 

129-130. 
119 See Staykov (n 5) 71 and Ekaterina Mateeva, óNecessary Changes in the Principle of 

Economic Onerosity in Article 307 of the LCô in Contemporary LawðProblems and 

Tendencies (Sibi 2011) 243. 
120 Historically authors have also mixed up equity and good faith. Baldus regarded good faith 

as an equitable remedy. Gordley explains that that is why later he had to clarify the confusion 

by distinguishing between two types of equityðgeneric, which demands the achievement of 

just results, and specific, which demands deviating from the law when circumstances require, 

James Gordley, óGood Faith in Contract Law in the Medieval Ius Communeô in Reinhard 

Zimmermann and Simon Whittaker (eds), Good Faith in European Contract Law (CUP 2000) 

112; As noted in §4.2, in Bulgarian the word for fairness, justice and equity is the same, which 
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It is also interesting that scholars have emphasized that the meaning of good faith may 

vary even in the same legal text.121 There seems to be agreement that good faith 

emanates as knowledge or lack of knowledge of certain facts and encompasses the 

requirements of due care.122 In that light, in §3.4.1 we explained that Bulgarian law 

evaluates fault differently depending on whether the entity or person is a merchant or 

not. It has been contended that in some of LOCôs provisions good faith should be 

treated as an ethical or a moral category, which is used as a criterion of assessment with 

the purpose of making conclusions producing a legal effect.123 It has also been 

contended that good faith as an ethical category refers to the concepts of honesty, 

respectability, loyalty, and correctness which are entertained in practice.124 

Essentially, similarly to good faith in the Germanic tradition, Bulgarian good faith is 

multifaceted and performs diverse functions. With regard to economic onerosity itself, 

it enforces several objectives. As an ethical category, good faith justifies judicial 

intervention to enforce distributive justice and commutative justice, or an optimal 

coordination of the interests of the subjects of law. As discussed in §3.5.1, the judge 

interferes because society is concerned about the economic existence of the aggrieved 

party. Moreover, good faith emanates as lack of knowledge of certain facts and as a 

standard of care. In §3.4.1, we discussed that the supervening event should not be 

caused by the aggrieved party and it should not have been foreseen even in exercising 

the relevant degree of care.  

Considering the above, one can further understand why frustration is not applicable to 

supervening onerousness from a Bulgarian perspectiveðEnglish judges do not dispose 

of an open norm enforcing both morality and societal considerations in commercial 

agreements. In that regard, Bulgarian good faith is a partial functional equivalent to 

diverse English notionsðthe principles of reasonableness and public policy, implied 

terms, but also, more broadly, the courtôs equitable powers. It is a mega norm enforcing 

all of these notions at onceðan approach which English judges would be wary of 

                                                           
sheds light on why overlap and confusion of terminology is unavoidable and undetectable by 

non-comparatists.  
121 Lyuben Vassilev, Civil Law (TedIna 1993) 61; Stoychev (n 118) 117.  
122 Krustyu Tzonchev, The Improvements (Sofi-R 2001) 112 and 119; Stoychev (n 118) 117-

18. 
123 Stoychev (n 118) 117-20. 
124 Zlatka Soukareva, óGood Faith and the Presumption of Good Faith as Principles of the Law 

of Obligationsô in Essays in Honor of Zhivko Stalev (Sibi 2005) 374-390. 
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taking, especially regarding commercial agreements, to safeguard (static) legal 

certainty and promote commercial sensibility. 

 

4.4 Conclusion 
 

The Chapter examined if the diverse approach towards impracticability in Bulgaria and 

England can be explained with the distinct conceptions of contract and justice in the 

two jurisdictions. It first emphasized that both economic onerosity and frustration have 

elusive grounds. However, an examination of Bulgarian academic commentaries on 

economic onerosity and English case law on frustration shows that both seem 

rationalized with the enforcement of just outcomes. Since both doctrines reach different 

results, it is interesting to see where the difference stems fromðthe fact that Bulgarian 

and English law entertain different conceptions of justice in contract or the fact that 

they seek justice regarding dissimilar conceptions of contract.  

We then expounded the important links between contract law and historical context 

that should be borne in mind. English and Bulgarian contract law developed in 

pronouncedly different circumstances and addressed the needs of different social 

groups. While English contract law developed primarily with regard to parties having 

the financial means to go to court, Bulgarian contract law was modeled to serve the 

needs of ordinary men.  

After that, we demonstrated that English and Bulgarian law diverge on what they 

understand by contract and by justice in contract law. English law regards contracts as 

bargains or promises in return for good consideration. However, absent vitiation of the 

agreement or public policy concerns, judges are rarely troubled by the inequality of 

exchange in commercial agreements. Hence, if they are not worried about the objective 

value of consideration even at the formation stage, it is understandable why they would 

not interfere if the objective value subsequently alters due to supervening events. 

Bulgarian law, nonetheless, traditionally regards contracts as relationships constrained 

by social morality. During communism legislators created the principle of ósocialist 

coexistenceô which was the primary means to control contractual terms. Furthermore, 

Bulgarian doctrine managed to tuck into the chapeau of ósocialist coexistenceô a variety 

of notions, including equivalence of performanceðthe idea that what the promisor 
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gives should be equivalent to what it receives. While the principle was later renamed 

ógood morals,ô it inherited the meaning of socialist coexistence. Furthermore, in recent 

years, the SCC, relying on communist doctrine, transformed ógood moralsô into a mega 

norm encompassing all underlying principles of Bulgarian law, thus further opening 

the door to judicial intervention. Hence, if courts are concerned about equivalence even 

at the formation phase, they have reasons to intervene if the contractual balance is 

subsequently compromised by supervening events.  

Finally, we made comparative observations regarding the principle of good faith, which 

justifies economic onerosity together with the principle of fairness. We underscored 

that although some scholars argue that good faith exists in the common law in all but 

name since there are other principles/remedies that play similar roles, these assertions 

underestimate the function of good faith in continental traditions. In the Germanic 

branch of continental law, good faith serves multiple purposesðfrom redistributing 

risks in agreements to developing jurisprudential solutions. In Bulgaria, good faith 

operates similarlyðit is an open norm allowing judges to moralize both the law and 

agreements. While there is no consensus about what it entails, one notes a propensity 

to associate it both with the enforcement of commutative and distributive justice. 

Although this approach blurs the line between fairness and good faith, it explains why 

Bulgarian judges are sensitive both to the balance of the transaction and its effects on 

third parties. 

Now that we established that English and Bulgarian contract theory may shed light on 

why frustration and economic onerosity achieve different results in practice, we focus 

on the role of the judge regarding agreements in the two jurisdictions. 
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Chapter 5 

The Role of the Judge Regarding Agreements in 

Bulgarian and English Contract Law  
 

 

 

 

 

 

 

 

 

5.1 Introduction  
 

The previous Chapter explained the substantial differences between economic 

onerosity and frustration established in Chapter 3 from the perspective of contract 

theory. It underscored that England and Bulgaria have developed different conceptions 

of contract and have dissimilar views on what justice in contract law entails. These 

divergences provide more clarity regarding why economic onerosity and frustration 

reach different results in practice. This Chapter, by contrast, purports to ascertain if the 

differences between English and Bulgarian law can be further rationalized by the 

distinct roles which English and Bulgarian judges have acquired regarding agreements.  

Case law has defined the English judge as the speaker of the reasonable man.1 It is 

interesting, from a continental perspective, that common law judges prioritize the 

rational even through their choice of words: English decisions use terms, such as 

commercially sensible, reasonable, practicable, etc.2 Similarly to other continental 

                                                           
1 In Davis Contractors [1956] AC 696, 729, Lord Radcliffe maintains: óAnd the spokesman of 

the fair and reasonable man, who represents after all no more than the anthropomorphic 

conception of justice, is and must be the Court itself.ô  
2 In Walford v Miles [1992] 2 AC 128, 138, Lord Ackner said: óA duty to negotiate in good 

faith is as unworkable in practice as it is inherently inconsistent with the position of a 

negotiating party.ô In Burntcopper v International Travel Catering Association Ltd [2014] 

EWHC 148 (Comm) [24], Judge Mackie QC declared: óWhere there are competing meanings 

the court will choose the more commercially sensible of rival interpretations of express terms.ô 
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jurisdictions, Bulgaria has confined the role of the judge primarily to a law-interpreter.3 

However, as explained in Chapter 4, Bulgarian law is permeated with open norms 

which serve as gateways for altruism to enter the law. Moreover, Bulgarian doctrine 

has encouraged judges to óapply [the law] tactfully and with a sense of social justice, 

so that they improve the law and serve social life.ô4 It is interesting to compare if the 

óspeaker of the reasonable manô and the ótactful law-applierô have similar discretions 

regarding the agreementôs contents. 

§5.2 explores the limits of judicial discretion to modify agreements in the two 

jurisdictions to establish if the approach of English and Bulgarian judiciary to 

impracticability is an illustration or an exception to the acceptable level of judicial 

intervention in agreements. §5.3 compares the approach towards contractual 

interpretation in the two jurisdictions to elucidate whether it is possible for English 

judges to achieve similar results to Bulgarian judges simply because they use dissimilar 

methodologies of contractual construction. §5.4 examines the likely links between 

contract law and social contract theory and considers how the differences between the 

English and the Bulgarian ósocial contractô may shed light on the distinct roles that 

judges have acquired regarding agreements.  

 

5.2 The Judge and Contract Modification 
 

Article 20a, para 25 (LOC) identifies two instances in which contracts may be 

modifiedðby mutual consent of the parties and on the grounds provided for in the law. 

A survey of the Bulgarian legislation in force reveals diverse provisions authorizing 

changes to be made into an agreement without the consent of both parties and in the 

absence of breach/vitiation.6 For the purposes of my study, I have concentrated on three 

                                                           
3 §2.2.2, nonetheless, underscored that judges can make law when there is no applicable rule. 

Furthermore, they render decisions on interpretation which serve as primary sources of law. 
4 Lyuben Dikov, óThe Essence of Adjudicationô in The Modification of Contracts by the Judge 

(first published 1923, Feneya 2010) 146. 
5 The provision stipulates: óContracts may be amended, terminated, avoided or revoked only 

by mutual consent of the parties or on grounds provided for in the law.ô 
6 For example: 

1) Article 92, para 2 (LOC): óWhere the liquidated damages are excessive as 

compared with the damage sustained or the obligation had been performed 

improperly or only in part, the court may decree to reduce the amount of such 

damages.ô 
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examples, which I deem to illustrate most clearly Bulgarian and English judgesô 

different degrees of discretion regarding contractual contentðsupplement agreements, 

agreements in which the price was agreed as a total sum, and agreed damages.  

 

5.2.1 Supplement Agreements  
 

As noted in §3.4.2 and §4.3.2.1, English judges encourage parties to explicitly 

distribute the risk of foreseen events by themselves to enforce freedom of contract and 

commercial sensibility. By contrast, Bulgarian law permits parties to explicitly agree 

that they would supplement their agreement in the future when certain foreseen events 

arise, without stipulating a mechanism for the modification. Such an agreement allows 

the judge to supplement their contract when these events arise. Article 300 (LC) 

stipulates:  

Where the parties agree to supplement the contract upon the 

occurrence of certain circumstances, and should they fail to 

reach agreement in the event of such occurrence, either party 

may petition the court to do so. When rendering its decision, 

the court shall take into consideration the objective of the 

contract, the remainder of its contents and commercial custom. 

Similarly to article 307, this provision allows either party to petition before the court 

in case of failure to agree with the other party on the modification when the foreseen 

event arises. Nevertheless, there is one important difference: in contrast to article 307, 

article 300 requires the partiesô prior mutual agreement that the contract should be 

modified when foreseen circumstances arise. It should be stressed that parties only 

                                                           
2) Article 210, sentence 1 (LOC): óIn selling an immovable property where the total 

area and the price per unit area are specified, if the real area turns out to be larger 

or smaller than what was specified in the contract, the price of the property shall 

be increased or decreased respectively.ô 

3) Article 16, sentence 1 (Law on Agricultural Tenancy): óIf circumstances that the 

parties did not consider at the time of entry into contract modify and induce non-

equivalence of their obligations, any of the parties may demand contract 

modification.ô 

4) Article 43 of the Law on Public Procurement allows contract modification in 

several instances among which failure to comply with the timeframe set in the 

contract due to unforeseen circumstances, changes of State-regulated prices, etc. 
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agree on the possibility of modification7ðif either of them goes to court, both will be 

bound by the modifications the judge makes. The requirement for prior agreement on 

the intervention, nonetheless, is strictly enforced. For example, the SAC refused to 

make modifications to a contract because óthe provisions of the agreement do not 

contain a declaration of will by both parties for supplementing their contract which 

means that [article 300] is not applicable to the dispute at hand.ô8  

While I could not identify case law in which the Bulgarian court supplemented an 

agreement, the existence of such provisions in legislation illustrates the power vested 

upon the judge by Bulgarian legislators. From a Bulgarian perspective, agreements to 

negotiate in the future are an invitation for the judge to intervene and determine the 

terms of the supplement agreement. In §5.4, we explain how this approach could be 

rationalized from the perspective of social contract theoryðunlike English law whose 

underlying structure remains liberal individualism, Bulgarian law operates in a semi-

organic socio-philosophical framework in which the judge is a party to the agreement. 

In contrast to the Bulgarian approach, it is unlikely that an English judge would 

interpret a clause to negotiate in the future as an agreement for judicial supplementation 

of the contract. Generally, English law allows parties to specify the mechanisms for 

modification upon the rise of certain eventsðfor example, by an expert or by a specific 

formula indicated in the agreement. In Superior Overseas Development9 which we 

discuss in §5.3.2.2 in relation to construction of hardship clauses, the agreement subject 

to the dispute contained specific provisions on price controls. In that light, the role of 

judges is to construe the provisions and declare what the specified mechanisms imply 

in the case, but not to determine the actual mechanisms themselves. This would entail 

their making contract for the parties, which English judges avoid.  

One of the few cases in which English judges may modify the contract is by applying 

the equitable remedy of rectification allowing courts to change the words used in 

written contracts. The purpose of rectification, however, is to reflect the óactual 

intentions of both partiesô in case of common or unilateral mistake10 and not to add 

further terms to the agreement. Treitel contends: óéthe mistake must in all cases 

                                                           
7 If they agree on the actual modification, then article 300 cannot apply.  
8 SACôs Decision 399/2010 on civ.c.77/2010. 
9 [1982] 1 Lloydôs Rep 262. 
10 For an overview of the principle, see Andrew Burrows, óConstruction and Rectificationô in 

Andrew Burrows and Edwin Peel (eds), Contract Terms (2nd edn, OUP 2009) 85. 
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simply be one in recording the agreement. If the remedy were not limited in this way, 

it would indirectly subvert the principles which limit the kinds of mistake that affect 

the validity of contracts.ô11 Furthermore, because rectification is an equitable remedy, 

it is discretionary unlike article 300, which does not allow the judge to refuse 

intervention if the conditions explained above are fulfilled.  

While there is no equivalent doctrine to rectification in Bulgaria, it is likely that such 

cases would be resolved either by applying the tools of interpretation or the doctrines 

of mistake and fraud. In §5.3.1.2.1, we emphasize that in interpreting agreements, 

Bulgarian judges, unlike English judges, have to establish the real common will of the 

actual parties rather than the will of reasonable men construed from the transaction. 

Consequently, they allow parties to present extrinsic evidence, including evidence from 

the negotiations, witness statements, etc.12 The doctrines of mistake and fraud, 

stipulated in articles 28 and 29 (LOC), may also be applicable. However, there may be 

differences in the consequences between English and Bulgarian law because 

corrections in the agreement are allowed only for mistakes in ómathematical 

calculations.ô13 In case of all other mistakes or fraud (when one party is misled by 

another), agreements are voidable.  

 

5.2.2 Price Modification When Agreed as a Total Sum 
 

One of the most interesting English cases from a Bulgarian standpoint is Davis 

Contractors14 in which, as discussed at several points in this thesis, Lord Radcliffe 

formulated the modern test of óradically different circumstances.ô The case concerned 

a contract for the building of 78 houses for 8 months at a fixed price of £94,424. There 

were shortages of labor and material and a long period of frost, which made 

performance more onerous for Davis and also slowed down completionðthe houses 

                                                           
11 Guenter Treitel, An Outline of the Law of Contract (OUP 2004) 144. 
12 Arguably, rectification developed in response to the literal approach to construing 

agreements, which prevailed in England until recently, Stefan Vogenauer, óInterpretation of 

Contracts: Concluding Comparative Observationsô in Andrew Burrows and Edwin Peel (eds), 

Contract Terms (2nd edn, OUP 2009) 139-140. 
13 Article 28, para 2 (LOC); For instance, in Decision 655/1981 on civ.c.203/1981 the SCC 

allowed the correction of the price in a contract for the sale of an apartment because it was not 

calculated according to the rules on pricing which were in force at the time. 
14 [1956] AC 696. 
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were built in 22 months instead. Davis filed a claim arguing frustration and requesting 

payment on a quantum meruit basis. The actual cost of construction turned out to be 

£115,23315ðapproximately 22% more costly for Davis. Davis Contractorsô claim did 

not succeed. Furthermore, it was emphasized:  

In a contract of this kind the contractor undertakes to do the 

work for a definite sum and he takes the risk of the cost being 

greater or less than he expected. If delays occur through no 

one's fault that may be in the contemplation of the contract, and 

there may be provision for extra time being given: to that extent 

the other party takes the risk of delay. But he does not take the 

risk of the cost being increased by such delay.16 

The case would have likely had a different outcome had it been examined in Bulgaria. 

As explained in §2.3.3.3, under the influence of Italian law, legislators enacted a 

provision on economic onerosity pertinent to manufacturing contracts as article 266, 

para 2 (LOC): 

If in the course of the performance of the contract the duly 

determined prices of materials or labor change, the 

compensation shall be adjusted accordingly, even where it was 

agreed upon as a total sum. 

In the same section I also highlighted that unlike the Italian provision, from which it 

was inspired, the Bulgarian provision does not stipulate a threshold of change, so 

technically any degree of change in the price of labor and/or material should lead to a 

modification of the price determined in the agreement. Hence, some authors have 

criticized article 266, para 2 as anachronous and incompatible with the principles of a 

market economy.17 Nonetheless, in §5.4, I clarify that this article is one of the indicators 

of Bulgarian lawôs organic framework. The fact that from a liberal-individualist 

standpoint it creates tension with the principle of sanctity of contracts does not 

necessarily mean that it is incompatible with the encouragement of market activity.18  

                                                           
15 ibid. 
16 ibid 724. 
17 See Miroslav Dimitrov, The Contract for Construction (Sibi 2012) 209-215. 
18 While in England the notion of ómarket economyô is traditionally associated with a free price 

system, other countries have developed models promoting solidarityðGermanyôs social 
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It should be noted that from a Bulgarian perspective, construction contracts are 

manufacturing contracts, which are governed by several laws, including LOCôs rules 

on manufacturing contracts.19 Moreover, case law suggests that article 266, para 2 is 

applicable to construction agreements and that modifications of the price when agreed 

as a total sum are awarded by the courts in such instances.20 In Decision 169/2003 on 

civ.c.2520/2002 concerning a pre-contractual agreement for the construction and sale 

of an apartment at a fixed price, the SCC concluded:  

After construction, the price of immovable property subject to 

a pre-contractual agreement of sale can be determined 

regarding its value at the moment of completion of construction 

in case of changes in the prices of labor and materials to 

determine if the payment made in advance constitutes 

performance of the obligation to pay the remuneration of the 

constructor which is equivalent to the latterôs counter-

obligation to transfer the title of property. 

However, the SCC seems committed to penalizing delay in performance by clearly 

distinguishing between modification of the price due with regard to the date of 

completion stipulated in the agreement and modification with regard to the actual 

completion. In Decision 671/2008 on com.c.290/2008, it declared that the price of an 

apartment subject to a contract of construction and sale has to be adjusted with regard 

to the date the apartment was supposed to be completed (16 October 1998) and not with 

regard to the date it was actually completed (28 November 2000) to prevent the 

constructor from óderiving rights from his failure to perform on time, which would 

worsen the position of the appellant that performed its obligations.ô21 Essentially, after 

the moment the constructor fell in delay, the risk of increased cost of labor/materials 

                                                           
market economy, Italyôs civil market economy, etc. On the various capitalist models, see ķtefan 

Mureĸan, Social Market Economy: The Case of Germany (Springer 2014) 127-151. 
19 On the nature of construction agreements, see Solunka Popova, Contractual Relations in the 

Construction Process (Neofit Rilski 2012) 17-55. 
20 Note the definition of manufacturing contract in the LOC is rather broad, which permits the 

application of the rules on manufacturing contracts to different agreements. Article 258 (LOC): 

óUnder a manufacturing contract, the contractor shall be liable at his own risk to manufacture 

something in accordance with the other party's order, and the latterðto pay a compensation.ô  
21 From an English standpoint, it may be striking that the buyer did not sue for damages for 

delay (breach of contract)ðit was the constructor suing the buyer for the supposed rise in the 

price of construction. Such examples also evidence cultural differences between the Bulgarian 

and the English contractual community. 
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transferred to him, but the rise of the cost and labor prior to the date of completion 

stipulated in the contract is at the expense of the apartmentôs buyer.  

This approach is rationalized with the enforcement of equivalence of obligations and 

good faith whose philosophical justification we discussed in Chapter 4. In principle, 

Bulgarian law enforces social justice regarding parties performing in good faith (not 

delaying performance, for instance).22 In other decisions, the SCC has explicitly 

expressed its concern about the underlying principles of Bulgarian law. For instance, 

in Ruling 763/2013 on com.c.1106/2012 it rejected the appeal for cassation by 

stressing: óAccepting the appellantôs thesis and excluding the application of article 266, 

para 2 would violate the principle of the equivalence of obligations as well as the 

principles of justice and good faithéA party cannot enrich itself at the expense of the 

other partyéô These decisions provide ample illustration of the divergent values of 

Bulgarian and English lawðif faced with a fixed price contract which does not itself 

provide mechanisms for price modification, it is likely that an English court would 

conclude that risk is expressly distributed, as evidenced by Davis Contractors. 

Returning to Davis Contractors, it is certain that the appellants would be able to receive 

compensation for the increase of the price of labor and materials upon application of 

article 266, para 2. The key issue is whether they would be able to recover the additional 

costs incurred up to the 8th month (the deadline stipulated in their contract) or up to the 

22nd month (when they completed the project). As noted in the case, the project was 

partly delayed because of a long period of frostðan unavoidable event which may 

amount to óinsurmountable forceô and excuse part of the delay.23 Furthermore, a recent 

case suggests that Fareham UDC could also be found at fault for part of the delay and 

be ordered to make further payment with an interest. 

SCCôs Decision 1/2013 on com.c.921/2011 concerns an agreement for construction 

between a company and a local municipality at a fixed price supposed to be paid in 

tranches. The company had delayed performance because of increased costs and the 

municipality withheld its last tranche to enforce a liquidated damages clause. While the 

lower courts had stipulated that the clause was enforceable, the SCC quashed their 

decision because it violates article 266, para 2. Since the price of materials and labor 

                                                           
22 As discussed in §3.4.1.2, delay prevents a party from benefiting from the protection of the 

rules on impossibility. 
23 For the conditions of application of the óinsurmountable force,ô see §3.4.1.3.1. 



183 
 

had increased, the municipality owed the company an additional payment, which it did 

not make, so it caused itself the delay. Not only the liquidated damages were 

unenforceable, but also the municipality was ordered to pay the last tranche with 

interest.  

The aforementioned case suggests that on the grounds of article 266, para 2 Davis could 

either demand their additional costs after the completion of construction or amidst 

construction when their expenses soared. As article 266, para 2 does not stipulate a 

threshold of change, it seems that it has a larger scope than article 307, which has more 

stringent criteria of application, such as a formal petition in court, unforeseeability and 

a significant contractual imbalance, as discussed in Chapter 3.  

 

5.2.3 Agreed Damages Clauses 
 

A third example, which illustrates Bulgarian and English judgesô different roles 

regarding agreements, is the approach to agreed damages. Depending on whether the 

transaction is merchant or non-merchant (civil),24 Bulgarian law enforces different 

rules. Article 92 (LOC) states:  

Liquidated damages25 shall secure the performance of the 

obligation and shall serve as compensation for damages 

caused by non-performance, which need not be proven. The 

promisee may claim compensation for greater losses as well. 

Where the liquidated damages are excessive as compared with 

the damage sustained or the obligation had been performed 

improperly or only in part, the court may decree to reduce the 

amount of such damages. 

For non-merchant transactions, the law authorizes either party to subsequently petition 

the courts to modify the clause (scale up or down) although parties have explicitly 

                                                           
24 The notions of ómerchantô and ómerchant transactionô do not overlap. See footnote 14 

(Chapter 2). 
25 Unlike English or French law, Bulgarian law has not embraced the term ópenalty clause.ô As 

explained below, Bulgarian law distinguishes between liquidated damages and exorbitant 

liquidated damages, implying that the latter are against good morals; For an explanation of the 

English and French concept of penalty, see Lucinda Miller, óPenalty Clauses in England and 

France: A Comparative Studyô (2004) 53 ICLQ 80. 
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agreed on the amount of the liquidated damages when entering the agreement. By 

contrast, article 309 (LC), which is applicable to merchant transactions only, stipulates:  

The liquidated damages due under a merchant transaction 

concluded between merchants may not be reduced on grounds 

of excessive amounts. 

The provision allows judges to scale up liquidated damages when the promisee of the 

obligation has experienced greater loss due to non-performance by the promisor, but 

not to scale them down on the grounds that they significantly surpass the loss.  

Article 309 is an example of poor legislative drafting contrary to the spirit of Bulgarian 

law as it violates the principle of equivalence of performance explained in §4.3.2.2.1. 

Its enactment is the result of an attempt to remedy a prior faux pas in the legislative 

frenzy of the 1990s discussed in §2.3.1.3. Article 92 cited above was part of the original 

1950 LOC. However, by an amendment in 1993 Bulgarian legislators forbade any 

judicial revision of agreed damages clausesða decision possibly taken because of ill-

conceived notions about freedom of contract and market activity. Thus it is not 

surprising that scholars criticized this step.26 In 1996, legislators attempted to fix the 

faux pas by restoring the original version of article 92 (LOC) and by introducing article 

309 regulating agreed damages clauses in merchant transactions between merchants in 

the LC. This approach must have seemed appropriate in light of the progressive 

restoration of Bulgarian private lawôs dualism we discussed in §2.2.2.  

This background is important to emphasize the extent of judicial activism regarding the 

defense of key principles of Bulgarian law and the control of contractual terms. 

Following the enactment of the article, many courts began striking out agreed damages 

clauses in merchant contracts on the grounds of violation of ógood moralsô whose origin 

we discussed in §4.3.2.2.1. This approach was commended by Bulgarian doctrine27 and 

encouraged by the SCC. In Decision 530/2008 on com.c.242/2008, the SCC asserted:  

                                                           
26 For example, Popov called the 1993 amendment óimproperô not only óbecause the legislation 

of France and Germany as well as the 1892 LOC allow the reduction of liquidated damages in 

certain circumstances, but also because such interdiction contradicts the principle of justice and 

puts non-merchants in a disadvantageous position,ô see Petko Popovôs commentaries in 

Aleksander Kozhuharov, The Law of Obligations: General Part (Jurispres 2002) 402.  
27 Takoff, for instance, deemed the phenomenon a moral reaction to the excessively rigorous 

rule. See Christian Takoff, óOn the Question of the Reduction of Liquidated Damagesô in 

Collection of Essays in Honor of Professor Zhivko Stalev (Sibi 2005) 391-446. 
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Some court practice suggests that agreed damages clauses can 

be declared void when they are against good morals due to the 

absence of imperative legal norms which limit contractual 

freedom in determining the amount of damages. Undermining 

good morals is present when there is a violation of a legal 

principle, which may not be explicitly defined by the law, but 

whose observance is guaranteed through the creation of other 

provisions part of the legislation in force. An agreed damages 

clause may be void as it violates the principle of fairness in 

cases when, after its enforcement, it leads to lack of 

equivalence of the reciprocal obligations in a contractéThe 

legislator has in mind the violation of principles that are 

important to societyéand not to the individual interest of a 

concrete subject of lawéThe question whether such a clause 

goes beyond what is ethically acceptable should be evaluated 

in the concrete case. 

It is interesting to observe the judicial reasoning in overcoming the logical difficulty of 

refusing to apply an explicitly stated rule in the LC: the court opposes the rule to the 

fundamental principles of law that are embedded in legislation to justify an exception 

to the principle. Nonetheless, it does not set forth criteria that judges should use to apply 

this exception and leaves the door open to interpretation and judicial discretion by 

emphasizing that what is ethically acceptable should be evaluated in the concrete case. 

Judicial discretion was further encouraged by Decision on interpretation 1/2010 we 

discussed in §4.3.2.2.1. While the SCC enumerates criteria28 that can be used to 

determine if liquidated damages are excessive, it also specifies that courts may use 

óother criteria based on the facts and concrete circumstances in every case.ô29 In that 

regard, we discuss the role of fundamental principles for interpretation of EU 

harmonization instruments in §6.5.2. 

Although we will see below that English judges may strike out excessive agreed 

damages in certain instances, what is interesting about the aforementioned cases is the 

                                                           
28 Examining whether performance has been secured through other means such as a mortgage, 

the correlation between expected loss and the agreed damages, etc. 
29 It should be noted that some judges dissented arguing that the decision opens the door to 

subjectivism and violates an explicit rule in the LC.  














































































































































































































































