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Abstract

While significant doctrinal work has been dedicated to analyzing the feasibility of
harmonization of contract law in the European Uraol the selection gdrinciples

for harmonizing legislation, opportunities for dialogue between Eastern and Western
Europe have been misséithis thesidakesa small step to fill in this gap by engaging

in a comparative study of the English and Bulgarian approach to chaogeoimic
circumstances. Aurvey of the contemporary legal landscape indicaténly that
Bulgaria and England seem to stand on the two opposite sides of the spectrum of
jurisdictional responsetowardsthis question of lawbut also that the spectrunsetf

has shifted and no longer correspondshi traditional dichotomy of legal families.
Thissuggests that there may b ejudsdiaionstmt u a l
hawe not received sufficient scholarly atten@oan issue that needs to be sk$ed
sincethe approach to changed economircumstances is a loregtablishedbarometer

of differences between the values of national contract laws.

The studycompares functionally the Engih and Bulgariarcontractial principles

which may be applicddto changed economic circumstandesdemonstrat that the
conceptual dissimilaritiethat appear at first glance lead to divergences of outcome. It
also examinesthe contextual factors which magkplainthe distinct approaches of
England and Bulgaréa socioeconomic circumstances, the process of legal
developmentincluding the place of comparative law inlégal theory, and the role of

the judgeregardingagreements. It then puts forward lessons that can inform the
harmonization debate in the EU dmetbasis of the findings of the comparidon
notably, the need for more substantive international dialogue on the implications and
compromises which the process of harmonization erdailsell as a revaluation of

t he current 0 on eorsedby kU irfstitutiosowarndscodtragt o | i c y

e
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Chapter 1

Introduction

1.1 Statement of Purpose

This thesis engages in a comparative study between the Bulgarian and the English
approach towards change of economic circumstances with the puripio$éerming

the debate on the harmonization of contract law in the European UnionlEL9P6,

amidst a severeconomic crisis characterized by monstrous inflatidylgaria

enacted theloctrineof stopanska neponosimoshich can be defined in English as
economic onerosity The doctrinecan be foundimr t i ¢l e 3 0slawoh Bul ¢
Commerce (LC)Thisprovisionallows the judge to modify or terminate an agreement

in case of onerous performandae tounforeseersupervening eventsvithout the

consent of both partie$hearticle states:

Economic Onerosity

A court may, upon request by one of the partmadify or
terminate the contract entirely or in part, in the event of the

occurrence of such circumstances which the parties could not

! Annual inflation was estimated at 338.5% in 1991, 91.3% in 18®2% in 1993, 96.1% in

1994, 62.1% in 1995, 121.6% in 1996, and 1058.4% in 1997, Kiril Tochkov and Hiranya Nath,

ORel ative Inflation Dynamics in the EU Acce

(Bulgarian National Bank, May 2011)

<http://www.bnb.bg/bnbweb/groups/public/documents/bnb_publication/discussion 2011 84
en.pdb.

2Theterm literalymeas éeconomic uskeeahebhemmsdedel osi

the sake of coherence of representation of Bulgarian law abroad as the only article on economic

onerosity in English opted for this transl at

[2011] 1 Acta Universitatis Danubius.ridica 126.
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and were not obliged to foresee, and should the preservation
of thecontract be contrary to fairness and good faith.

By contrast, in England, there is no equivalent princippistead English courts have
developedhe doctrine of frustratignwhich emerged from the decision Béylor v
Caldwell® Frustrationis applicable to all types of supervening eveatsl acted to
alleviatethe positionthat contractdiad an absolute foréeHowever, the doctrine has
avery limited scopeandcriteria of applicatiorthat are extremely difficult to satisfy
Furthermoreto this day, English courts have remained reluctant to appleéades of
superveningonerousnes% English judges traditionally encourage parties to insert
detailed force majeure/hardship clauses in their agreements and to distribute risk by

themselves.

The thesisundertakesa functional comparisometween economic onerosity and
frustration to establisklvhether despite thimitial appearance ofubstantiadoctrinal
differences, Bulgarian and English lamay reach similar results in similar
circumstanceslt also analyzes the contextual factotisat could explain theéwo

j ur i s ddivergentoappsacéh The study considers the impact of history and
socioeconomic circumstances taw development in the two jurisdictionft also
exploresthe relevantifferences betweeBulgarian and Englisitontract theor§
notably, the distinct nature of contract anddiféerentweight of subsidiary principles
like fairness and good faittMoreover it examineghe particular roles that Bulgarian
and English judgeshave acquiredregarding agreementsincluding the relevant
guestion whether English judges may reach similar results to economic onerosity by
employing othemeans likethe rules of constructiorkinally, it draws conclusions
aboutthe lessons that can learned on the basis of the comparisoright of the

process of harmonization of contract in Eig.

In that regardmy thesis has beesubmittedshortly after the referendum on British
membership in the EU held on 23 June 2016 in which the majority voted to leave.

3(1863) 3B & S 826.

4 The English position towards changed circumstances priofaigor is elucidated by

Paradine v Jané1647) EWHC KB J5, 82 ER 897.

*The modern test of ¢ancasdvasdaidloi Pavid Cohtfactos lsch t 6 c i
v Fareham UD(1956] AC 696, 729.

¢ SeeTennants (Lancashir¢)1917] AC 495;Davis Contractor§1956] AC 696;The Eugenia

[1964] 2 QB 226Thames Valley Power Limitgd005] EWHC 2208 (Comm).
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While | address, i n part, English | awds
legalrelationship between the UK and the Bekems difficult to predict at this stage.
Nonetheless, while the process is uncertaugn if the UK renegotiates its position

with the EU,it mayhave to confront the arguments for and agdiastnonizationf it

wants to maintain access to the singlarketandor benefit from it As weexplain

bel ow, the Commi ssionds main motivation
enhancement of thimternal market. Moreovereven if the UK is not grt of future
harmonization initiativesit still seems relevarto examine the pertinent differences
between English law and the laws of Member States (M&PBulgaria As discussed

below, these differences have been ignored by scholalMbneover they mayaffect

trade in Europé.Furthermore, the Bulgarian exence of rushed law reform, which

we examinean Chapter 2, can alert the UK of some of the dangers associated with legal

change in case, in tlieture, it reconsiders Elégislation, which it has implemented.

1.2 Background

For the past 35 yearguropeanscholars and politicians have debated the merits of
harmonizing the principles of contract in the ENMumerous directives establishing

common standards of consumer protection in the EU leen implementet?.

" The referendum is not binding on the UK Parliament, so theoretically it may not approve the
resultand allow the Government to trigger the mechanism in Article 50 (TEU) which regulates

MS6 wi t.hdMoarweaolver , even i f Pa ndtionaanétimeframmeu ppor
of the exit have to be negotiated with the EU.
8For instance, the UK is Bulgariads seventh

6Main Trade Partners6 section on the websi
<http://www.nsi.bg/en/content/7991/mdiradepartners.

® Moreover, since 1980 various research groups, including the Lando Group, the Von Bar
Group,and the Acquis Groyghave aimed at drafting common principles of European private
law; NonEU afiiliated organizations likethe International Institute for the Unification of
Private Law (UNIDROIT) have also drafted instruments in an attempt to harmonize
commercial contract law on a global séaleotably, the UNIDROIT Principles; The Vienna
Convention on thenternational Sale of Goods (CISG) has also played a role in unifying
international sales law. However, it has not been ratified by allnt&thberd the UK,
Portugal, Malta and Irelararenot signatories.

10 Doorstep Sking Directive 85/577/EECPackageTravel Directive 90/314/EECUnfair
Contract Terms Directive 93/13/EECTimeshare Directive 2008/122/EC (or Directive
94/47/EC depending ome state of transpositioripjstane Selling Directive 97/7/ERrice
Indication Directive 98/6/EC|njunctions Directive 98/27/ECConsumer Sales Directive
99/44/EC, and Directive on Consunights 2011/83/EC (repealing Directive 85/577/EEC
andDirective 97/7/EQ.
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Furthermorgalmost a decade ago, the Comnuissemphasized the need tmoader
harmonization with the purpose of enhancing the internal néaikeleemed that the
palpable differences betwedhS @ontractual regimes constituted barriers to trade.
A Draft Common Frame of Reference (DCFR) was prodd€bdt its subsequent cold
reception® forced the Commission to narradown its ambition and to put forwaed
draft regulation on a Common Eyean Sales Law (CESL), which hasignificantly
limited scope* CESL was propsed asan optional instrument which partiesutd
choose for specific typed orossborder agreements: it waapposed to apply only to
distance B2C contracts or B2B contracts in which one of the parties is a small and
mediumsized enterprise (SMEY.Although he European Parliame(EP) voted in
favor of CESL in 2014, the proposahs not approved ke Council of the EU®

In December 2015, nonetheless, the Commissinonouncedtwo proposals for
directive® one pertainingt@®@ c er t ai n a s pentattssfor theosupplg of n i n g
digital contend (SDC)’ and another one pertainingc er t ai n aspect s

contracts for the online and other distance sales of gi@S8D)'® which form part of

11 COM(2001) 398 finaland COM(2003) 68 final; These communications resonated prior
resolutbns of the EP calling for broader harmonization of European private A2v157/89

A3-0329/94 and B50228, 022902302000Q

2Arguably, the DCFR has the scope and purpc
Common Frame of Reference as a Source of Eul
Rei nhard Zi mmer mann and Nil s Jansen, 6fdA E
Dscussing the Nature and Purposes of the Dra
98-112.

13In 2010, the Commission published a green pppmgosingseven optionsfor DCFiRs  f ut ur e
among which a regulation on a European Civil Code, a regulation ep&ar ©ntract Law,

a toolbox, etc.COM(2010)348 finglStakeholders, including the UK, expressed concern about

the initiatived Becessitylegal basis and feasibilitpeedlhe UK Response
<http://ec.europa.eul/justice/news/consulting_public/0052/contributions/310 _&n.pdf

14 COM(2011) 635 finalResolutionP7_TA(2014)0159.

15 EU recommendation 2003/61 provides the definition of an SME: the main criteria are the
number of employees and the companyés turno\
16 The Commission withdrew CESin December 2014 with the announcement of its 2015

Work Programlts Annex 2statedhatCESLwouldbo e modi fi ed &6to fully
of ecommerce in the DCOM(2014)910Simah GHe duropkan k e t .
Consumer Association indicated the Commission was forced to abandon CESL due to pressure
from the UK, France, Germanthe Netherlands, Belgium, and Austria.

See CCBE Position on Contract Rules for Online Purchases of Digital Content, page 1
<http://www.ccbe.eu/fileattin/user_upload/NTCdocument/20150914 EN_CCBE_Posl1 144
2909360.pd+.

17COM(2015) 634 final.

18 COM(2015) 635 final.
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the Digital Single Market Strategpresentedn May 2015*° While theseproposals
supposedly oO0draw on tHheéreexipgrite mad ¢gFbasq | ic
they have a narrower scdpand aim at maximum harmonizatihwith the purpose

of enhancing consumer protectittin light of the mixedesponssthesenstruments

have received so faf,however, it seems relevant to take a step back and reconsider
thebroaderimplications d the harmonization initiative.

Whereaghe Commission remains committed to the harmonization prajettries to
gain the suppouf stakeholders with yet another compromike scholarly debates on
the merits of harmonization do not seem to be nearing tdogiclusion Western
commentatorsremain divided on key issuelike the necessity, fedsiity and
practicability of the initiative. A dgnificant part of literaturels dedicated to the
common law/civil law divide.Legrand, @e of the most fervent opponents of

harmonization arguesthat the initiative to develop a common civil law for Europe

i mplies a deci sdlishexceptionalisro and limit alterkaéve visions
of s oc?’Heédlsotldinidehat t he idea Orepresents atl
to suppress antinomy, a blind #Otheampt E

19 Whether these proposals will have implications for Bndl will be clear following the
renegotiations of UKO&6s position with the EU.
20 COM(2015) 634 final, page 2.

21 They would apply only to consumer agreements and focus primarily on rules on conformity

and consumer remedies. While they avoid sensitive issues like the rules on contract formation,

the directives go beyond their formallyreounced scopes, as they provide a definition of
contract. SDCb6s article 2(7) meansdan @féniest ar t
intended to giverisetodblgat i ons or ot her | egal effects. 6
22\We discuss the implications of this legislative chdicg6.1 and§6.2.3.

2The joint explanatory memorandum indicate:
consumer protection by providing a set of fully harmonized mandatory rules which maintain

and in a number of cases improve the level of protectiondbasumers enjoy under the

existing [Consumer Sales Directiv@beeCOM(2015) 634 finglpage 6.

24 In its Reasoned Opinion http://www.senat.fr/leg/tast503.pdf, the French Senate
criticized the choice of maximum harmonization as it prevents MS toemeit higher

standards of consumer protection; Scholars criticized the proposals for the unclear definition

of o6digital mar ket , 6 for creating two separ:
one for faceo-face sales), and for the vaguenfwilation of the rules on termination. & f a g
Ma & o, O6Contracts for Supppagelof Digital Coni
<http://www.europarl.europa.fRegData/etudes/BRIE/2016/581980/EPRS_BRI(2016)58198

0_EN.pdf>.

“Pierre Legrand, OAgainst a European Civil (
%ibid53;SeealsPi erre Legrand, O6The Impossibility o
111, Pierre Legrandd Ant i vonbar 6 (2006) 13 JCL 13, P

Transplants?06 in Davi d,Adaptihgdegal CdturegHad 2008p n n e s
55-70.
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authors have provided concreteampla of how the imposition of continentancepts
disturbs Englishawd s ¢ o hFerrexampmleg Teubner maintathsit the principle of
good faith, introduced in Englistontractlaw through the consumer directives, has
become a 01 dhg tetm hasrumdergoaentrangforraasions of meaning and
courts diverge on its interpretatidh.Miller contendsthat while English law is
remarkably tolerant of fragmentation, Epean incursions into ay be problematic

as they bring considerable incoharerio key areas of English contract &w.

By contrast Zimmermannemphasize$ hat GOany attempt to des
Western legal world in terms of a civil law/common law dichotomy is in great danger

of considerably underrating the diversity existiwithin the civil law systems. The
differences between French and German law may be as great, or even greater, than
those between French and English, or German and English law: on the level both of
substantive | %ADespietieseldifegead Watys @n 6hi ghl i g
would be relatively easy to draft avit code for the [EU]that would provide a
framework for greater uniformity of pri\v
l aw is that it teaches what h ¥ kikewiise,e n  d o
Lando accentuates that gl obattitudeg ahichlasnn 6 h a
made it possible to draft common principles favorable to the ecanoniyhie €ISG:

He dso clarifies:

The opponents of the idea of unification argue that a new
contract law in Europe will cost sweat, tears, and money, which
of cour® is true. And many lawyers will hate to see everything
they themselves have learned and practiced disappear and to

have to learn a new contract law. They will all have to become

2’Gunt her Teubner, o6Legal Irritants: Good Fa
UpinNew Di vergencesodo (1998) 61 MLR 11.

ZBLuci nda Mi |UnfairContracATermeDirectiv®exent European Directives and

Engl i sh Lawd ¢1@0Mll@r)nongtheless Ciiticiz&s8BLegrand for his over focus

on culture. She asserts that O6resisting har:
of national legal coherence misrepeats the fluidity and interaction between the levels of
governance i n Eur The Emefgende wic EUnGbraractMiaw: [Exploring
Europeanization(OUP 2012) 184. She also proposes strategies on how the impact of the
differences can be mitigaté@dotably, through dialogue and mutualdrning of best practices,

ibid 202; We explain what further strategies can be developg6.5

29 Reinhard Zimmermanimioman Law, Contemporary Law, European L(@AWP 2001) 113.

Al an Watson, oOLegalpelamarPgplvartes Lamwd EW®R000)
<http://www.ejcl.org/44/art4R .htmb>.

380l e Lando, O6Culture and Contract Lawsd (20(



http://www.ejcl.org/44/art44-2.html
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law students again, and elderly men and women do not like
that3?

While these various assertions regarding the feasibility of developing and
implementing a commoRuropearcontract law divergand may reflecthe political

views of their authors as much as objective focator doctrinal assessmentd| of

them are ba=sdon an analysis of the dissimilaritibetween Western jurisdictionBhe

over focus on the substantial differences between the clagsigent jurisdictions

(France, Germany, and Englafithnd their immediate relatives leads to ignoring the
particularties of most of the 29 jurisdictions in the EU and to overlooking other axes

of di fference and 0 e x ccernsitleredim fghti of thé t ha

harmonizatiorprocess.

1.2.1 Untypical Rangeof Responsg

Examiningthe rangeof jurisdictional responsgo changed economic circumstances
reveals that contrary to popular perceptions regarding the common law/civil law divide,
the dividing linein the case of impracticabilityas gradually shiftedOne discerns
variety of solutions, which neitherorrespods to the classical categorization of legal
systems into Romartis, Germanic, and common laver demonstratea convergence

of attitudes. Moreover England and Bulgaria seem to stand on the dpposite sides

of the spectrum

The concept of economic omsity, which Bulgaria codified, is a cognate of the

clausula rebus sic stantibysinciple®* whose origin could be traced to the writings of

32ibid; 86.5showshow the Bulgarian example etlucating judgesiay be helpful for devising
strategies founiform application of harmonizing legislation

33 On the theory of legal families, see Konrad Zweigert and Hein Kigizpduction to
Comparative LawTony Weir tr, 3 edn, Claradon 1998) 6&3,Patrick Glennd Comp ar at i v
Legal Families and Comparative Legal Tradi
Zimmermann (eds)'he Oxford Handbook of Comparative L&@UP 2006), Patrick Glenn,

Legal Traditions of the Worl(8" edn, OUP 2007).

34In Latin, the termliten | | y means o6t hings thus standing.
practice, the concept is known umndéfferent named impracticability (Section 615, the

Uniform Commercial Code), commercial impossibiliffefnants (Lancashirdl917] AC

495, 510) hardship (Article 6.2.2, UNIDROIT rihciples), excessivenerosity (Article 1467,

Codice civilg, exceptional change of circumsts (1117 1:110,DCFR), etc.



28

moral philosophers like Seneca, Cicero, and Saint AuguStifiee clausulabecame a
general principle of canon law in the"@entury, possibly in response to devastating
wars at the timé® Although the principle enjoyed success in public international law,
its application to private law remained limited. Indeed,dlagisulafell into oblivion

in the 18" and the 19 century?’

After World War |(WWI), the problem of the effect slupervening onerousness

the contractual balaneeas first raised in Germany and Austria, both of which suffered
from very high inflation at theirhe. German judges relied on theories developed by
German scholasn ot abl vy, Kr ¢pt &f evpivalerice of cbbgationsnd
Oertmanndés t heor g ofdhe contdactual tbundatidpe @ravidea n ¢
relief to parties experiencing burdensome perfance’® Various jurisditions in
Europe enactedspecific principlesto address the issue of changed economic
circumstancesoo. For example, Poland is recognized as the first jurisdiction to codify
a principle on onerous performee as article 269 of its933 Code of Obligations®
ltaly*® and Greec® followed suit with theirnew civil codes of 1942 and 1946

respectivelyThis approach, however, is not universal.

In contrast to other eomon law jurisdictions like the USZ, England has not

developed a particular doctrine addimregshanged economic circumstanceésglish

% Reinhard ZimmermannThe Law of Obligations: Roman Foundations of the Civilian
Tradition (Jutal990) 579.

3¢ ibid 581.

37ibid 579.

%John Dawson, OEffects of | nfl914%t9 2406 o(nl PI4)v
Mich.L.Rev171-2 3 8 ; Peter Hay, OFrustration and | ts
34573.

% Alfons Puelinckx, 6 F r u s,t Haalship,oForce Majeure, Imprévision, Wegfall der
Geschaftsgrundlage, Unmdoglichkeit, Changed €iu mst anc es 6 [7134,87T6ig 3 J.
article stated: 6When, as a result of except
and other raral catastrophes, the execution of the obligation will encounter excessive
difficulties or would threaten one of the parties with enormous loss which the parties were not
able to foresee at the time of the conclusion of the contract, the judge maythifkee it

necessary, in accordance with the principle of good faith and after he has taken into
consideration the interest of the two parties, determine the way in which the contract will be
executed, and the amount of the importance of the obligatiohe anay even decide to
terminate the contract. 6

40 Articles 1467 and 1468;8e EIl ena Zaccaria, O6The Effects
I nternational Commer ci , d4749Trr aded6 (2005) 9 | TI
“1See PanJ&€pos, O Fr ust rnComparatived ancCio the New Greek Civil

Code of 1946 (Articke 388)6 (1948) 11 MLR 3
42Section 2615 0fthe UCOr ecogni zes O6i mpr act i paftrmandeiny 6 as
contracts for t he sal e ditability@aoRisk AllocS&tneTheJ o hn \
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judgeshave createthe principleof frustration applicable to all types of supervening
events. However, its reqrements of application aextremelydifficult to satisfyd the
modern test of Or adi ovhichweanayzefinfChapter®ddsd c i r
laid out by Lord Radcliffe ifDavis Contractors Ltd v Fareham UD€ Furthermore

English judges have traditionally expsed their hostility to recognizingustration in
instances osuperveningurdensome performane&en in the aftermath of W\Wnd

have encouraged parties to explicitly distribtisk by themselvesasexplainedin

Chaptes 2,3 and 4

The traditional French approach to impracticabilityliso restrictivé® French civil

courts have refused to recognize théeh ®or i e d @ropogedb® Frengii o n
scholarshig® In the leadig decision Canal de Craponrig76, theCour de cassation

held that courts, no matter how equitable it seemed, couldomsiderthe time and
circumstances in order to modify agreemedmtsween parties and substitute freely
negotiated lkauses with new onéd€.Because of ci vil judges?o
doctrire, in the period during and aft&fWI, the French government enacted a series

of temporary statutes, the most known being.thid-aillot of 21 January 1918, which
allowed courts to suspend or terminate certain contracts entered into before 1 August
1914 i case of unforeseen onerousrfés¢onethelessprdonnancen® 2016131 of 10
February2016 which implements a major reform in the French lawobfigations

introduced a principle on changed circumstances as article 1195 Gbtteecivif

Effect of Changed Circumstances upon Contract Obligations foraHe & of 1988 o d s o
2 Ga.L.Rev 503.

43[1956] AC 696, 729.

44 Spain and Belgium, wibh are considered as members of Rmmanistic legal family, also

refuse to gant relief in case of hardship. SEevoud Hondius and Hans Christoph Grigoleit
(eds),Unexpected Circumstances in European Contract (@QWP 2014)126-133, 156162,

24445 and 25651.

450nthe concept dfmprévisions e e Deni s MazeaudatéoL&RapPwoirsi 61
in Le contrat:journées brésilienngsSociété de la Iégislation comparée 2008)-893

46 Contrast with the approach of French judgesrpracticabilityin administative contracts.

With its arrét Gaz de Bordeaux1916), theConseild 6 Edeeided that the city of Bordeaux

owed an indemnity to a concessioner which maintained the public lights in the city because the
price of coal had increased five times since the time of entry, the price in the contract was no
longer relevant to theew circumstances, and the change could not have been for8seen.
Yves Lequette, Francois Terré and Henri Capilagd,grands arréts de la jurisprudence civile

(12 edn, Dalloz Bibliothéque 2008) 1-82.

47 Shirley Rennerinflation and the Enforcement 6ontracts(Edward Elgar Publishing 1999)

1517.
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whether the pringile will result in palpable changén practicé® remains to be seen
after 1 October 2016 when the reform enters into fotce.

On the other end of the spectrum, one fiadgstoricallymore generous approach to
onerous performance iBermany, Italy, Polandand Bulgariad jurisdictionswhich
have different paths of legal developmemtd different historical and ideological
influences® While these jurisdictions have elaboradectrines applicable to onerous
performance, their implemeni@a and scope vanAs indicated aboveserman courts
were the first to intervene in burdensome agreemantthe aftermath of WWby
relying on scholarly theories. Howev&germanycodified an actual principle only in
2001 in its new Burgerliches GesetzhuBGB).>! Theotherjurisdictions whichhave
codified provisions have enacted theim different time periods and with different
wordings This evidences that while the provisions may have been inspitegd
German legal theory and practidegislatorsconsideredhe particular legal needs of
theirown country and adapted the principles to fifaenework andralues of theiown

legal system.

1.2.2 Indication of Substantial Differences itContractual Values

Historically, the approach towards changed econoniicumstances has not only
served as a barometer of substantial divergences between the valdiEerent
jurisdictions, but also as an indicatmirthe evolution of the valuesnd principlesof
contract law within the same legal system. In that ligiie idea of developing common

solutions to problems of contract laamd establishing common rules on contract in

48 Contemporary scholaremain divided about the princifies meas evidesced by prior
scholarly initiatives for the recodification of the French law of obligations. The -pvajst
Catala (2005) doesot accord the judge the right to modify agreements in case of
impracticability whilethe avaniprojet Terré (2009) does; Considering the itradal hostility

of French civil judges towards the principle, one can expect a limited application especially
because the article encourages parties to agree on judicial intervention before petitioning the
court.

49 The doctrine will apply to contracts entered into after that date.

%0 Both Bulgaria and Poland are forrmeommunist countries. However, aslicatedabove
Poland enacted a rule on onerous performant833 whileBulgaria codified it in 1996. Italy
enacted a rule osuperveningpnerosity with its Fascist civil code in 1942.

51 Section 313.
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Europe can be traced to tharly 20" century®? Concrete, yet smaticale stepsvere

taken in that regardflowing WWI. For instance, by 192¥ Franceltalian Draft Code

of Obligations was completédand in 1933he Polish Code of Obligationsrovided

the occasion for the First Conference of Slavic Jurists held in Bratislava whose primary
topic was the unification of the law of obligations ita8c countries, including
Bulgaria, on the basis of the Polish motfel.

While such projects failed because of lack of political wiEurop@an scholars
continued to engage in dialogaad to seek opportunities for mutual learniRQr
instance, since the mitP30s the French Association Henri Capitant has been
organizing conferences aimatlexchanging ideas and identifying differences between
legal systems. Oring the International Week of Comparative Law in Paris in 1937
organizedby the association, one of the sipics of discussion was the right of judge

to modify agreements in instances of supervening eveértte viewpoints of 14
jurisdictions, including England, wem@esented anthe conference was attended by

hundreds of articipants from various jurisdictionsicluding Bulgarie®

The principal rapporteurof the panelNiboyet, also systematizethe differences and

identified 6 per si st ent d i thee pjarisdictions eirs favor bok judicele n
intervention and thosagainst i*® He concluded that there was a cleg@position

between the Latin Bup (France, Italy, etcwhich did not allow contract modification

and what he referred to as t hdeoandetht i ner
which permitted modifiation in case of changed circumstanceaaBoxically the

52 At the First International Congress of Comparative Law helhins in 1900, jurists déared

their ambition to developa common | aw for all c Jouwvan, i zed
6Centenni al Wor |l d CongressngomReB@amipad a t(i2v0el
Tul.L.Rev859, 863.

“Nonetheless, the rise of Fascism and Mussoc

code® the1942Codice civil® put an end to idealism about unifying the law of obligations of

France and ItalyOnthe project and its merits, see SG VebéyGerald6 T h e Haliann c o

Draft Code of Obligat n s 19276 (1934) Ma4i 0. Gompnideéeg o
Francel t al i an Code of Obligationsd (1954) 3 AJ
5 While scholarsfavoredthe idea, the project was deemed unrealistic due to thecpbliti
situation in EuropeY o s i f Fadenhecht, 6Uni fication of S|
(4) Yuridicheska misul 388; Had that idea been accepted, Bulgaria would have enacted a rule

on economic onerosity as th®33Polish Code of Obligations is the filsgal textcontaining

an elaborate provision @upervening onerousness

% See the list of participants ifravaux de la Semaine Internationale du Di@trey 1937)

73-95.

%JeanPaul i n Ni boyet, oé6La r®vision ndrawmuxdedant r at ¢
Semaine Internationale du DrqiByrey 1937) 81.3.
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reasorcitedfor the diverging approach towards impracticability was the interpretation
of the principle of good faith itsetf. While in the first group the notion of good faith
implied that contretshad to be executed and promises kept, in the second group it had
acquired a social dimension which permitted contractual modificéftitte also
asserted that thapproach towardsupervening eventwas directly linked to public
policy.>®

It is also interesting that thrapporteurplaced England in the middle of the spectrum

and explainedhat in many instances of supervening evesieh as destruction of

physical goodsEnglish and French law reached the same réstitts promisor was

released from his obligations. However, unlike English judges, French judges could

not rely on implied conditiorgs an approach whiclirom his perspectivanodifies the

contract®® Furthermore English judges refused to intervene in instances of changed
economiccircumstancedor the purposes of our studyhi | e Bul gari ads
not presented at the conferencashibuld be clarifiedhat at tle time Bulgaria could be

put together with the Latin Groups weexplaini n Chapter 2, Bul gar |

law was based on th&odice civileof 1865 whichlargelycopied theCode civil

Since this conference, however, th@geof responsghas significantlyalterel which
seems toindicate anevolution of the values ancontractual principles omany
jurisdictions.While England may havappeared irthe middle of the spectrum at the
time, todaythe English approackeemscloser to thenorrinterventionist campWith

the decision irDavis Contractor&' which established the modern test of frustration,
English judges abandoned the idea that frustration was grounded on an implied
condition® Moreover asexplainedin Chapter 5, modern attempts to remedy onerous
performance by relying on the rules of constion have not been positively received

by the English judiciary.

*"ibid 11.

%8 See our discussion on the role of good faith in Bulgarian and English contract law in §4.3.2.3.
¥ Niboyet(n 56) 5.

¢ ibid 6-8; In 85.3.1.2, warguethat French and Englishviaendorse distinct defitions of

contractual intentonand st abl i sh it in different ways.
opinion, relying on implied conditions modifies the contract and does not give effect to the
partiesdé real i ntentions.

61[1956] AC 696.
%2 Blackburn Jvhocreated the doctrine of frustratiomTaylor v Caldwel(1863) 3 B & S 826
based his decision on the theory of implied condition. See 83.1.
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Besides as mentioned ir81.2.1, Italyleft the noninterventionist camp anenacted a
principle on changed circumstances in 1942. Bulgalsa graduallymoved to the
extreme opposite e@nof the spectrum. As wexplainin Chaper 2,since the 1920s,
Bulgarian scholars had becoimestile to the French law of obligations which Bulgaria
had borrowed in théate 19" century However,it was through the work of Lyuben
Dikov that a radical chaye in attituddowards impracticabilityvasinduced. Dikov
had dedicated a significant part of his researctldasula rebus sic stantibusnce
1923. Howeer, asexplaired in Chapter 5by the end of the 1930&e had also
rethought the philosophical foundation of contrémtsuggest ways in whicthe
principle could beroperlyintegratediot only in Bulgaria, but alselsewhere.

Furthermore,the reports of this conferenceotably Niboye® ,senraged him and
provoked him to write an articlayhich is highly critical of the liberaindividualist

model and o f Ni boyetdés Osimplisticd assertio
various jurisdiction§?® He argued thathe approach towardsodification in case of
impracticability was neither a question of public policy nor witerpretation of the

principle ofgood faith, but of fundamental differences regarding the nature of contract.

We will see in Chapter2,4and5t hat Di kovds i deas nhthad a p
integration of ecoomic onerosity in Bulgariand may provide food for thougfur the
harmonizatiordebateall the moretat despite their different purposes and scopes, both

the DCFR and the abandoned proposal for a regulation on CESL colatairat

provisions on changedrcumstance8?

1.3 Choice of Jurisdictions

The choice of jurisdictions for this study was motivabeth by personal reasorasd

by the ample opportunity for comparative analysis which the differences between
England an@ulgaria provide. On the one hand, therkvof a comparatiss inevitably
influenced by their language skillset, education, euitural upbringing. | believe that

because of these factors, | am in a position to showcase Bulgarian law and to take a

SLyuben Dikov, 6Die Ab?2nde rHedemansgestschrifidend r 2 g e n
1938).

4See l1.11:110 (DCFR) and Article 89 (CESL); Such a provision did not find its way into the

new proposals.
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step n reestablishing the substantive dialogue between Eastern and Western Europe
which, ironically, wasmore prominent prior to the creation of the Ethn at the
moment. On the other hand, comparative law has traditionally been perceived as the
study of difierence® juxtaposing English and Bulgarian law indicates important
divergences whichalso seem relevant to théarmonizationdebate My study
demonstrates not only that Bulgarian and English law have developed different
principles and reach different resulin similar circumstances, but also that these
principles incarnate dissimilar values and serve as evidence of the divergent roles that

the two jurisdictions have attributed to contract.

1.3.1 Reestablishing Dialogue between the East and the West

With my thesis, | purport to take a step inastablishing the active dialogue between
Bulgarian and Western scholarship. Asxplainin Chapter 2, communism brutally
interrupted the intensive intellectual exchange between Bulgaria and Western States.
The curren limited scholarly discussion between Bulgaria and Western Europe, and
notably England, has resultedtanlack of mutual understanding and neglect of
pertinent differencesThese divergences are not only interesting from a comparative
perspective and havet been studied befoféput merit more consideration in light

of the debate on the harmonization of contract law in the EU.

One of the main issues which stand out when examining the multifaceted
harmonizationdebate is the limited involvement of schsland interest groupsf
newly accepted I, and particularly from Bulgaria, which only joined the EU in

2007 Thi s i s regrettabl e as Bul gari ads d

% SeeGer hard Dannemann, 6Comparative Law: St u
Mathias Reimann and Reinhard Zimmermann (etisg Oxford Handbook of Comparative

Law (OUP 2006) 384.

% My researb has not identified articlasbnographs dedicated to a comparison between
English and Bulgarian lawAs explained in Chapter 2pntemporary Bulgarian authorities

using acomparative apach content themselves with comparisons of legal texts tmnig

ignoring both how foreign texts function in practice and the context in which thegteper

7 My research identified onlpne article in a foreign language which briefly discusses the
potential reception of harmonization in Bulgaria on 4 pages: Christian Takdfth e Pr e s en
State of Harmonization of Bul gar i aduriflcai vat e
International 118; Furthermore, articles on Bulgarian law in foreigrgleages areare By

contrast, as discussed in Chapter 2, prior to communism, Bulgarian scholars engaged in
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achievements of its jurisprudenaredits tendency t@ miandmatctoprinciples and
concepts from various jurisdictions, Bexplain in this thesis, may provide valuable

insights regarding harmonizatiors f easi bi | ity

Therelative silence of new Mlikke Bulgariamay be attri buted to 0
the discussionohar moni zati on was most heated in
were not part ofhe EU.Furthermorescholas from new MShave not yet acquired the
confidence to voice their opinion on a paaropean levelln Chapter 2, for example,

| clarify howcommunism closed the door to the dynamic intellectual exchange between
Bulgarian academics and their Western counterparts. Unlike Bulgarian scholars,
however, academics fromew MS have recently started to break the sileffce.
Nonetheless, more-depth corparative analyses between East European jurisdictions
themselves as well as between East European and West European jurisdictions are still
missing from their writing. With few exceptiof$most authors concentrate on the
experience of their own jurisdictn without juxtaposing it to the experience of other
jurisdictions, thus limiting their audiene&d missing opportunities fonore engaging

international comparative dialogue.

On the other hand, while the debate on the necessity and feasibility of leatioon

among Western scholars is agitated and applies a sophisticated comparative approach,
most acadmics base their conclusions owgomparisons between Western
jurisdictions’® Some of them are concerned by the significant divergences between the
common &w and continental lawhen in fact by continental law they understand the

laws of leading jurisdictions likeGermany and France. The ovecus on the

sophisticated comparisorisetweenvarious legal systems arfthd the confidence to make
recommendationfor other jurisdictions

8 For example, VolumeXIV (2008) of Juridica Internationald e di cat ed to t he
Initiatives (CFR) and Reform of Ciwvil Law in
scholars from Estonia, Lithuania, Latvia, Poland, Hupg&lovenia, Slovakia, and Romania.

It alsoincludesthe Bulgarian articlenentionedn footnote66.

® For instance, Tichy compares teperience of Central Europeatat®s in modernizing their

private | aw, Lubog TichT, OProcesses of Mo c
CFROs | r2008)ulBuridica international36.
0 See, for exampleRei nhard Zi mmer mann, 6Roman Law and

Law i n Eur o pamdothergeds)rawartdkad&ugpean Civil Cod@edn, Kluwer

2004) 2142; Stefan Vogenauer and Stephen Weatherill (&ti€) Harmonization of European
ContractLam{ Hart 2006) ; Mat hi as Rei nownmorBottoch Dani e
Up? A Look at the Unificat i oBronmgwor@andiothaast e L a:
(eds), The Foundations of European Private Léidart 2011) 36377; Gerhard Dannemann

and Stefan Vogenauer (ed$je Common European Sales Law in Context: Interactions with
English and German Lay@UP 2013); See also Legrah@gnd Teb ner 6 s arti cl es ¢
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differences between Western States has led to ignoring the particulafiti€sst
Europearjurisdictions which are part of the EU.

Certainly, this omission has an explanation. All newcomers have languages that are not
widely spoken beyond their boundaries, which makes their law less accessible.
Furthermore, the Cold War not only interrupte@ thalogue between Eastern and
Western scholars, but also resulted in prejudice of the West against tBeHasst
European jurisdictions a rence disfegaedimg tipeu t i
significant differences in their history and cultural heritagewell as their specific
needsMoreover t hese jurisdictions are often t
up, hence forgetting that Onamwcomer so6é ma

1.3.2 Examining Overlooked Differences

As explained irgl.2, the various jusdictions have developed considerably different
approaches to changed economicwinsances which cannot be fittedtime classical
dichotomy of Romanistic, Germanic, and common law traditibhese divergences
may impact harmonization negatively besathey may lead tadiscrepancies in
interpretation of a common rulBurthermorewe also underscoretiat Bulgaria and
England appeato stand on the two opposite sides of the spectrum of jurisdictional
responsg From a comparativeperspective it seemsinterestingto explore the
magnitude of the differences in practice and to understand why theitisdigtions
developed dissimilaresponses to impracticabilitythe question is also relevant

becauseavhile there iscomparativditerature dedicated tonpracticabilityin Western

L' While there are sporadic references to the Baltic States, Poland, and Hungary, analyses on
Bulgarian law are rare. Séariici OLawnsaspodirt 2ldax6andNorbertRBigh,
60Transformati on of uglicenntthedNew EUlMamber Loudtrie iThei | J
Example of the Baltic States, Hungary and P«
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jurisdictions’? few authorsinvestigate the differences between aéipproaches diVest
European jurisdictions arte approachesf East European jurisdictisri®

An initial overviev of the English and Bulgarian responssvealsboth peculiar
similarities and differenceshosedetailed analysisnay be helpful in enrichinghe
harmonizatiordebate Notably, both England and Byaria borrowed the will theory

from the same jurisdiction (Frande)the same time period (1@entury)’* However,

it seems the theorliasacquired a different role in the contract lawstw two legal
systemsEnglishdoctrinal writers traditionallg onsi der Engl i sh | awb
commercial sensibility, efficiency, and freedom of contract as itsskeygtls.” By

contrast since the 192QBulgarian doctrinal writers have sought ways of ting

freedom of contract angromoting substantive fairness in agreementexatainedn

Chaptes 2, 4, and 5This traditional commitment to altruism in contract Jamhanced

by Bul gari ads c o masnalsobesnt eml@acqu eby coatentperary

2 For example, Michael Rapsomarsik OFrustration of Contract
andCompaati ve Lawb6 RevS5aWeér d&8r Duagr én z, 6Contrac
a Result of Change of Circumst anc é&seolFaitn Jack

and Fault in Contract Law(Clarendon 1995T heo Rauh, 6Legal Conse
Majeure under German, Swissndlish and United Stae s L aw®en(d.LlOP9161) 25
6Case 25: Effects of Inflationd in ®ednhard

Faith in European Contract LagCUP 2000) Mustapha Mekki and Martine Kloepf&elése,
6Hardship @md (MaodiAfRievatsii ono) of the Contrac
(eds),Towards a European Civil Codd" edn, Kluwer 2011) 651.

3 For instance, Girsberger and Zapolskis juxtapose the Lithuanian approach to that of West
European jurisdictions, Daniel Gis ber ger and Paulius Zapol ski s
the Contractual Equilibrium under Hardship E
publication of the Common Core Project examines the approach of Slovigmigriia and the

Czech Repubti. However, the focus of research remains on Western jurisdictions. See Ewoud
Hondius and Hans Christoph Grigoleit (eddnexpected Circumstances in European Contract

Law (CUP 2014) 7é8; Chapter 2 emphasizaébat in Bulgaria, there are no detailed
comparative studies on economic onerosity either.

#TheTraité des obligationsf 1761by the French jurist Pothier was translated into English

in 1806 and served as i nspi r atoftbenwilfheory En gl
impacted the analysis of the nature of the agreement, mistake, and assessment of damages in
English law, David John IbbetsoA,Historical Introduction to the Law of Obligatiot®UP

1999) 2262 9 ; I n 1925 Kemp Alrlhasmeereconstardlyscited encour 6 P o
Courts, and his authority has been treated with the highest régmaatjudges. He cannbe

dismissed withawave ofh e hand as med eCar Iigptears ukesmp eAl |
and Logic6 (19 2mBulgdria, the \@IRheGn2was indiBedtl) horrowed from

France through th&865Codice civilewhich inspiredthe 1892 Bulgarian LOCas explained

in Chapter 2.

“See Hu g WheEerapeaa Civil€ode Movement and the European Union's Common
Frame ofReferencé ( 2006)-16 LI M 4, 9
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scholarg® and by Bulgarian judges who employ creativemgand nspi red by B
communist lawto enforce suliantive fairnessn contracts, as discussed in Chapters 4

and 5.In Chapter 5, weaalso elucidatehow the divergence between the values of
Bulgarian and English law is an emanation of the different guti@sophical
frameworksunderlyingthe contratlawsof the two jurisdictions: whered&nglish law

continues to develop in a liberal individualist setting, Bulgarian law operateas in a

organicized framework

Furthermore,as underscore in Chapters 2 and,3venin the aftermath of WWI
English judges refused tnterveneandextend the doctrine of frustration to instances
of onerous performance due to the war. By contfalgwing the Balkan Wars and
WWI, Bulgarian scholarsmmediately began seekingplutions to the problem of
impracicability as well as philosophical justifications of judicial intervention. Some
even suggestedxtending the Bulgarian doctrine dmpossibility of performancé
which appliesto physical and legal impossibilityyo cases of impracticabilityas
explainal in Chapter 2There is indirect evidence that Bulgarian colndsl adopted

this solution in limited cases amgerealsoinclined towards contract modification.

However, it isinteresting that Bulgaria developed a specific doctrine on economic
onerosityrather than permanently endorsing the jurisprudential solution of applying
dmpossibility of performandito such case#\s will be arguedthe fact that English

law not only does not have a specific doctrine on impracticability, but also refuses to
extend frustration to such instances seems indicativeurmdaimental differences
between thealuesof thetwo legal systems regarding thenttion of contracand the

role of thejudge.Furthermore,he economicrisis which affected Bulgaria in 2008
alsogave Bulgarian courts the chance to examine and to apply the doctrine of economic

onerosity’® It is important, from a comparatieerspectiveto establish if England

6 Recently a moderrBulgarianauthorityhas arguedhat further theoretical work should be
done to justify the promotion of mor e f
Autonomy of Will, Freedom of Contract, aklai r ne s s in Contractod
Legal Research in Memory of Professor Ivan Apost@liypian 2001) 8182.

7 Apostolov draws this conclusion on the basis of ejxtdicial speeches, lvan Apostolcihe
Law of Obligations: General Parfirst published 1947, '$edn, BAN 1990) 2444; Because

of the reasons outlined in §1.5, | wasable to find those cases.

8 Contrast with Germany which has been cautious to apply its doctrines in modern times even

in thecrisis following the reunificationwitka st er n Ger many in 1989, M
Good, t he Bad, and t he Ugl y: The Ref orm of
83 Tul.L.Rev 877, 892.

air
i n
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would have reached the same results as Bulgarian courts in the same circumstances
Thesedivergences may have practical implications dmssborder trade in the EU
and may hint at issues of discrepancies of interpretation that may arise if common

instruments on contract are adopted.

Finally, the integration, or alternatively the refusal itdegrate, a principle on
impracticability appearssymptomatic of the tolerance to fragmeiua andforeign
influencesof a given jurisdictionin that regard, Bulgaria and England also seem to
have an opposing approathlike England which has nohanged its political system
since the 1% century, Bulgaria hasxperienced sigifferent political systems owlin

the past 140 yea@ndhas dismantled and rebuils legal system from scratthree
times in the same time period, as clarifié# Chaper 2. This turbulent history,
combi ned wi ttemdenByutbdognaiandtnaatld principles from foreign
jurisdictions and to use comparative law as a primary tool of legal developmant
also shed light on why economic onerosity was embraced

A compaative inquiryinto how frustration and economic onerosity were developed
may also demonstrate furthemnexploredsubstantial differences betwe&uropean
jurisdictions.With few exceptionsg? England, Fance, and Germarhave traditionally
soughtinspiration and innovation within their own tradition with the purpose of
enforcing coherenceMoreover these jurisdictions are exporters of land their
scholars and practitioners have been committed to setting example for others. Bulgarian
law, howeve, is extremely volatile and malleable and has developed strategies to adapt
quickly to radical changelt is also incredibly tolerant of incoherenaad fond of

learningfrom others. Aexplairedin Chapter 2it has refused to follow any particular

9 See footnote 74n modern times, English judges have been influenced primarily by other
common lawijurisdictions but occasionally make referencesRmench and German law,
Andrew Burrows, 6The I nfluence of Comparati
Andrew Robertson and Michael Tilbury (ed§he Common Law of Obligations: Divergence

and Unily (Hart 2015)15-37; Prior to the enactment of the BGB in 1896, GernaamIboked

upto FrenchlawHe nr i Ma z e a uvillfrancadisLeesonGndflukecenee Eur oped (19
2 Revue internationale de droit comparé 757, 759; While in modern times legaldrds in

Germany are rare, there is evidence that in drafting@b&BGB, inspiration has been sought

in the UNIDROIT Principles. Also, when codifying Section 313 on impracticability, the
German Parliamentonsideredthe approach of England, Francealyt Greece, the
Netherlands, Sitzerland, andthe USAAndr ® Janssen and Reiner Sc
and Legal Transplants i n Ger memgireluttahiotd 1) 2
embrace foreign principles its contract law, it haseen irfluenced byGermany in other fields

like employment law.
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systen as a modehnd has developedappreciation for systemelying on a more
creatve and eclectic approach to leaking compared to England, France or Germany.

1.4 Methodology and Methodological Difficulties

For many years, commentatdrave debated whether comparative law is a separate
field of law or simply aesearchmethod®® Academicsarguing that comparative law is

a separate field of law have attempted to identify and develop its proper methodology
to promote meaningfudomparisonsTo this day, howevethere does not seem to be
consensus ohow we should compaf@.| take the position that comparative law is a
separate field of studyHowever, | do not unequivocallside with any particular
comparative method believe that taexplore andllustrate but more importantly to
understand the differences and similarities between the Englistthar8ulgarian
responsé¢o impracticability a combination of methods should be usdide functional
method, the contextual approaeimdthe identification of legal transplants. Whisdl

of them have their strengths, they also presented some challenges for my research

which seenrelevantto clarify.

1.4.1 The Functional Approach

As early asl910, Pound underscored that law in the books couttiffeeent from law

in action implying that there could b&gnificantdiscrepancies between legal theory
and practicé? Regarding comparative law, this observation may also bedvétiere

may be significant conceptual differences between two legal systems, but in practice

the two jurisdictions can reach the same restitsnore modern times, Zweigert and

80 On the major debateegardingthed i s ¢ i paime, scepi,sal methodologysee Esin

¥r¢ce¢, ODeveloping Comparati ve L onfpardtve Esi n
Law: A Handbool(Hart 2007) 4365; See als@weigert and Kotz (n 32
81 Zweigert and Kotarguet hat t he O6basic methodol ogi cal p

offunctonal i ty, 6 Zwei)ye34,;, a%acKtasgamr 38 that 0]
is to acquire knowledge of the different rulesanch st i t uti ons t hat ar e
Sacco, OLegBAyn&wmr maApprod&ch to Comparative L
39AICL1,6;0rig cl ai ms that the methodology of <co
the comparative | awyer, 0L&Xw@ Q¢8 ®&Devel oping
82RoscoePoundfLaw in the Books and Law in Actiond
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Kbtz have assente t hat &6t he | egal system of ever
problems, and solves these problems by quite different means though very often with
si mi | a #Essensallyconceptsavith different names and underpinnings may in
pract i ccet iboen ad f uempeed,whild tleerfunctioné method hdseen
embraced by many scholarshasalso been criticized for focusing too muchtbe

effects of doctrines and ignoring context, culture, lagaltheorys

In light of my study, tk functioral method is indispensabile demonstrating whether
the conceptual differences between English and Bulgariah testably, England dese
not have aloctrine that addresses explicilyperveningonerousnessvhile Bulgaria
doe® lead in practice to different results in similar circumstanc@$ie question is

twofold:

1) to what extenaind in what circumstances economic onerosity and frustration

may be functional equivalents?

2) can English law reach similar results to the Bulgarian doctrineai@mic

onerosity by employing other means?

Answeringthese questions will be helpfin understanding ithe differences between
English and Bulgarian lawegardingsuperveningonerousnessre simply on the
sufacd 6i n t he books 6 mnthe worls of PobndHowever, thereact i o
are contextual factors that mpseclude the provisions of clear cut answevsile the
guestions call for an examination of case éaw a comparison of the judicial approach
to similar factsn similar circumstances, case#h identical facts are difficultfinot
impossible to find. Many important cases English contract law, including cases on
frustraton, concern carriage by sd€2ue to geographical and historical fact@sgland
has taditionally been deader in thenaritime industry, which in turn gave its courts
anopportunity toexaminediversemaritime disputes. hlike England, Bulgarigs not

a maritimeleader and case law involving carriage by sea is extremely lifffited.

Consequetly, when explaining what the approach of Bulgarian courts would be if

83 Zweigert and Kotz (n 3334.

84 On the functionalist methodnd itsmer i t s, see Ralf Michael s, (
Comparative Lawbé in Reinhard Zi,nMMmeOxfio@mdnn an
Handbook of Comparative LawOUP 2006) 3482 and Mi c hel e Graziade
Functionalist He i t aged i n Pierre Legr aCodparativedegidoder i
Studies: Traditions and Transitiof€UP 2003) 10.27.

8 On how geography impacts lasevelopment, see Bernhard Grossfdlde Strength and
Weakness of Comparative L&@larendon 199075-85.
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confronted with the cases English courts hexamined,| have to rely primarily on
legislation doctrinal writing and analogieBom case law andill not be able to refer

to Bulgarian case law ddenticalfacts.

Furthermore the recent cases in which economic onerosity was demanded before
Bulgarnan courts also concern subjentitter that isrrelevant to England because of
historical reasonsin Chapter 3, refer totwo fundamental cases related l&ase
agreements as well as a case in which the return of land confiscated during communism
disturbed the contractual balanddowever historically frustration has rarelipeen
recognized iragreements for the sale of propestyfand® Moreover England has not
experienced communism and the confiscation and subsequent return of land and
property on a masge scale is not a problemhich English practitioners have
confronted. Once again,will have to rely on analogies from English case law to
illustrate the differences between the tudsdictiong for instancecases related to

compulsory acquisitions by local authorities.

Additionally, as mentioned i81.1, frustration is applicablet least in theory, to all
types of supervening eventwhile economic onerosity is applicable only to
burdensome performance due to supervening events. In Chameds, | explain in

more detail that Bulgarian law has a doctrine knowéragossibility d performancé
designed to address instances of physical and legal impossibiéityce a priori
frustration andeconomic onerosity cannot be functional equivalents in all cases.
Moreover economic onerosity terminates or modifies an agreement depending on the
request of the aggrieved party while frustratthscharges the contraatitomatically
Consequently because of the effects prescribed by law, frustration and economic

onerosity maalso reacldifferent resulteven if both are applicable to the same facts

For the purposef clarity,®” | have broken down thiinctional comparisoetween

economic onerosity and frustratiorio three parts:

8 There is evidence that this approach might change. In a Hong Kon{/¢asg Lai Ying v
Chinachem Investment G9979) 13 BLR 81)an agreement was found frustrated because of
a landslip which prevented the completion dfuglding within the timeframstipulated in the
permit.

87 chosethis approach because case laweoanomic onerosity is limited sintee doctrine
was enacted relatively recentiydiscusBulgariandecisions whenever possible. HoweYer,

the interpetation of some of the criteria, | had to rely on legal theory whickxpkinedin
§2.2.2, is a secondary source of Bulgarian law, or analogies to case law on the inablaount
force/chance occurrence whose role | expiiaig3.2.
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1) compare how and when frusti@tiand eanomic onerosity armvoked

2) compare their criteriand scopef application(for the common law, infer
the reasons for rejecting/allowing the application of frustration, as demonstrated

by case law);
3) compare their effects.

The goal is to identifyin what circumstances (if any) frustration and economic
onerosityreachsimilar resultsThese questions are examined in Chaptérc8nsider

the question whether English judges can reach the same results as econamsityoner
by employing other means &kthe rules of constructiseparatelyn Chapter Svhich

is dedicated to a comparison between the roles of English and Bulgarian judges

regardingagreements

1.4.2 Context andLegal Transplants

As explained abovehe functional m#hod may be helpful ielucidatingthe extenof
the differences betwedhe English andhe Bulgarian approach tthanged economic
circumstances. However, it canrexplain thereasons for the likely similaritiesr
dissimilarities in theesponsesf the two jurisdiction§® Moreover, it cannotlarify
whether the English anthe Bulgarian approachio supervening onerousnegs

representative of the values of tino legal systems

It has beenunderscoredhat a comparatisb has t o tad the histrical o u n't
circumstance in which the legal institutions and procedures under comparison

ev ol &lekdwisg ithasbeen asserted that O6[often]
institution |lies in its h#andtohrayt rdatehveerr yt]
system has a unique individuali} Other authors have stressed the importance of the
study ofdegal transplants®6 T h e ¢ o n c egudtin 197ksy Watsoh whd o r

contendghat jurisdictions have always borrowed legal rules fromamother and that

88 Giliker hasemphasized that the challengenainingf or compar ative | aw i
an insight which not merely states the law, but permits us to understand the law in question,
despite our own subjective preconcepdaw ons, 0
Scholarship in the International and Compar
8 Zweigert and Kotz (n 338.

% Grossfeld (n 8p43-44.

ibid 41.
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borrowing is Ot he us WahilewWatson had bedn erigicizéd d e v
both for his view®® and for his terminology# it has beercontended hat O6[ t he]
of | egal transferséshows t hatectdsamplistics a
views regarding what law is and how it develé{3dn that light it hasalso been arguae

that to understand a transfer, one should consider the role of those who brought it

about?®

Saccopy contraststresses he r ol e o f intedaledgvaldpmdnto Thesaaret s 6
the various legal and ndagal factors that could explain the existence of a rule or
particular legal practices within a legal system, sucthasole of scholarly writing,

the role of the judgand precedentegal borraving, ideology,etc®” While different

systems may have different legal formants, even within the same legal sistem
various formantd may or may nwith eathetheétwhithanayrexpiaiy
divergence in results within theame jurisdictionSome authors havevenequated
comparative | aw t odo6a ezamingdion o dnothemiegal r s i o

92 Alan Watson,Legal TransplantsAn Approach to Comparative La@cottish Academic

Press 19747.

9 Notablyby Legrand who maintains that transplants are impossible because jurisdictions have
different mentalittsssHe c¢cl ai ms t hat the common | aw and
different ways of thinking about the law, about what it is to have ledge of law and about

the role of | aw in socic€tiw,d Codbhe@oedanule®5gali
crosses the border, it acquires a nWhat meani
ALegal Trangpad7alnt sL?2eogd lmpossipit 6y Tloé ALegal Tr ans
26) 111.

“Schol ars contend that the t istshaveghosemvaroysl ant (
tetm® ¢ eception, 86 6fertilizat i dnwhiéindheinopinioal i nf
reflect the mture of the borrowing proces®thter. On terminology, se¥r ¢ c ¢ , 6Law
Tr ans p dns36t20541n Bome commentators have useduecharged concepts like

0l egalsd itro i $iagqni f gfinterpretatiah ithat fforeigrudoricepts may lead t
oncetransplanted. See Teubner (1).27

%Michele Graziadei, 6Comparative Law as t h;
Reinhard Zimmermann and Mathias Reimann (etis¢ Oxford Handbook of Comparative

Law (OUP 2006) 474.

% ibid.

“SacdegalFér mant s . | nsta)l;l meokherlt oofSalclcéoo,( nbd L8]
Dynamic Approach to Compar¥91) 30 AIJCL 348, .Othdrsn st a |
have emphasizedhe importance of context and legal culturedeveloping the lawAlan

Wat sbegald Culture v Legal Tr a cEpigtemolagpand n  Ma
Methodology of Comparative LaiWart 2004) 16; See also Lawrence FriedmanT he Conc e p-
of Legal Culture: ARRepl y 6 i n D a@omparing eehak Guliture®artohquth 1997)

33 ; The use of the term cultur e, however, k
Concept of Legal CulQomparinglLejganCulDra®artrdoutNE97k e n ( €
13; David Nel ken, Cohefeiprnti rod d BEsip@ics aBifavidutr ee 6 |
Nelken (eds)Comparative LawA HandbookHart 2007) 109.

®Sacco, o6Legal Forman}t3s. Installment | of 11
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culture requires an immersion into the political, historical, economic, and linguistic

contexts that mo®ded the | egal system. o

Indeed, as notedin 81.1, frustration and economic onerosity were developed in
different time periods in the 19" century and in the late $¥@entury. Moreovemwhen
Bulgaria enacted its doctrine, the economic circumstances were extreme. A careful
examination of theantextual factorg(formantg, which impacted the development of
frustration and economic onerosityay illuminate why England and Bulgarihave
differentresponsgto changed economic circumstances. In addition to socioeconomic
circumstance$’ there are othefactors, such as the preponderance of philosophical
ideas about contract l@ws f y thedistinairoles of scholas andjudges, andthe
attitude to legal borrowingvhich may also provieelpful inbetterunderstanding what

the functional differencedlustrate.Such a complex examination of the contextual
factors is relevant for the harmonizatidebateas well because it may hint at some of
the unexplored difficulties that couldrise if common principles are adoptedd

suggest wayhow they may bewercome.

The study of context, nonetheless, may be problematic when information is not
availableor there are doubts about the soudaagjectivity. As discussed irgl.5,
research on Bulgarian law proved tremendously difficult in light of circumstances
which Western scholars have not confronted. However, this challenge also
demonstrated the power of comparative.l&ar instancewhen comparing different
legal systems, a comparatistay ask questions that have not been asked by national
lawyersand may ind answers that contradict the general opinion within a jurisdiction.
Notably, my research disproved the myth propagated by Bulgarian politicians and
scholarsfor 75 years that the communist Law on Obligations and Contracts (LOC),

which is still in forcetoday, is an original Bulgaridegal text'°*

Moreover, when a compdist needs to preseriter own jurisdiction to others and
ocul tur al thgm ar mimee she culturally immerses herselin another

jurisdiction she maydiscover misconceptions whielne considered asdisputedruth

®Vivian Curran, O6Cul tural | mmer si on, Di ffer
(1998) AJCL 43, 51.

100 The enactmendf economic onerosity cannot be explained only with the socioeconomic
circumstances in the 1990s. We will see that Bulgarian judges apply it in significantly milder
crises and thagenerallyBulgarianlaw is altruistically inclined.

101 See §2.3.2.2.



46

within thejurisdictions. For example, many Bulgarian authors believe that economic
onerosity is an exception to the general spirit of Bulgarian ddtwougha careful
examinatiorreveals thaBulgarian lawprioritizes interventionist mechanismsnrany
cases.Also, many English lawyerare convincedha freedom of contract is the
ultimate guarantee fdegal certainty whilehe example of Bulgariahews thatthe
concepts oflegal certaintymay differ amonglegal systems and that certainty
achievableeven in a system that promotes judicialervention, asdiscused in
Chapters 4 and 5.

While | considerthe impact of context and the origin of pripleis throughout this
thesis, lhave dedicated Chapter @ & detailed analysis of the particularities of
Bulgarian law which are relevartt thisstudy. Whereafor historical reasons explained

in Chapter 2here is no literature in English providing an account of the idiosyncrasies
of Bulgarian law, evemulgarian scholars are not fully awaretbé extent and origin

of someparticularities.

1.5 Difficulties in the Research Process

Throughout my research, faced numerous difficulties which merit more serious
examinatioras they are indicative tiie diffeences between Bulgarged established
democracies lik&england Because of Bul ghich iegplore int ur bu
more detail in Chapter2, there are many mysteries surrounding the history,
development, and practice of Bulgarian &an issue whichmay surpriseUK
researchrs who have the comfort oflying on libraries and online databases to find

their sources and who may reasondidjieve both in the accuraof parliamentary

reports andhe relative objectivityand honestyf doctrinal writing.

To clarify, many documents from the %9and early 20 century, which are
fundamental founderstandindghe philosophy and values Bulgarian law are lost
and/or forgotten due to censorship during communism. This required substantial
archival research on my part Bulgariaand abroadFor instance, to locate some
essential articles by.yuben Dikovd a scholar whosignificantly influenced the
integraion of economic onerosity in Bulgarian lalwhad to rely on libraries in Italy,

Germany, and Franc&urthermore during communismthe study of the history of
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Bulgarian law prior to 194%as not encourageds highlightedin Chapter 2,he first
publicaion on the history of Bulgarian labefore 1944ppeared as late as the 1980s.
Nonetheless, it provides historical accounfrom a communist perspective, which is
relatively unhelpful especilly with regard to mygoal to render a mor@bjective

accountof Bulgarian law

For ideological reasonas explained in Chaptey @mmunists had to hide or lie about
the origin of communist legislain like the Law onObligations and Contracts (LOC)
whichis still in force todayCommunist case lawg not publity accessibleither. The
only way b identify legal practice frorthis time is to read the few case notes in the
textbooks of prominent communist authors or to examine the annualticolled
decisions published by the Supreme Cé%These books, howeveatp not contain all
decisionsMoreover the verbatim reports of parliamentary sittings during communism

became public onlyecently

Information about legislative initiatives and case law after 1989 is also difficult to
accessThe legislative processes thfe 1990s and 2000s are poorly documernifed
illustrate, fnding themotivation of the BI that introduced economic onerosity in the
LC at the Parliamentary Archivegasdifficult (it was misplaced anddisappointng.
Economic onerosity was part of am@ndmentntroducingmore than 340 changes in
the LC, bu the motivation of the entireiBwas just 5 pages long and did not even
mention the principleFurthermore, rmdern case laws not publicly availablen its
entiretyand at the same plaeseachcourt has an independent websheresearcher
usuallyhas to read akvailabledecisionsonac o u r t 6 sto findedecssione a
particular topict® There is adatabasealled Apis'® which providespaid access to

case law fopractitionersHowever,its collection isnot exhaustive.

These difficulties mayexplain why Bulgarian law is an enigma not only to
international, but also to Bulgarian scholdreroughout the thesisutparticularly in
Chapter 2] will pinpoint facts abouBulgarian law that have not besnfficiently

explored For the purpose of clarity, it should be noted that wherevaemtion

102 Following the democratic changes which restoredptigatepublic law dichotomy the
Supreme Court was renamed Supreme Court of Cassation and a Supreme AdmirGstuative
was established.

103 Commentators have already raised concern about the difficultpdihd Bulgarian case

| aw. See Maria Sl avova et al , 6The Reform

(2011) 3 Publichni politiki 122, 12831.
104 http://www.apis.bg/bg/

C
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provisions from theCode civilto show the historical contrast between France and
Bul garia, | use t hanlesol Heweiglicated athereil& n u mb e

1.6 Brief Overview of the Chapters

Chapter zhighlights theidiosyncrasie®f Bulgarian contract law to situate economic
onerosity in context and to provide the reader with historical background wehich
necessary t o un cignfisabhcamBdlgatian laewCGhapterntngagee 0 s
in a comparison between the scope, criteria of application and effects of economic
onerosity and frustration to illustrate that the princiglesnot reach similaresults in
similar circumstancesChapters 4 and 5 seek the reasons, which can elucidate why
Bulgaria and England hawdeveloped diverseesponses tampracticability. While
Chapter 4 focuses on thkstinct nature of contract and the function of subsydiar
principles in the contract laws of the two jurisdictions, Chapter 5 examines the
particular role which Bulgarian and English judges have assuregdrding
agreements. Chaptemp@its forwardessondor the harmonizatiorproject on the basis

of the compason and the Bulgarian experienéénally, Chapter Tonsiders the way

forward in comparative research and in policy.

105 The ordonnanceme nt i oned above alter e dhtrodubed newoded s
provisions.
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Chapter 2

Economic Onerosity in Context:Particularities
and Developmentof Bulgarian Law

2.1 Introduction

While a detailed introduction to Bulgarian law is beyond the scope of this thesis, it is
relevant to explain the structure and hierarchy of its sources and the context in which
it developed in order to delineate the framework in which the principle ofbeto
onerosity operates drto understandts significance in Bulgarian lawThe Ghapter

draws attention to the idiosyncrasies of Bulgarian law, and Bulgarian contract law in
particular, which distinguish it both from English law and othetlian tradiionsd
notably,its fluid structurethe lack of coherence and continuity in the law (including
case law and doctrinal writing), the central function of comparative law and legal
transplants,and the particular role of jurists in Bulgarlaalso elucidate the origin

and influences of Bulgarian civil and commercial law and pays attention to the history
of economic onerosity within the Bulgarian legal tradition as well as its likely sources
of inspiration with the aim of tracing the Bulgarian contributionthed oct r i ne 0 :

development.

1 On the meaning of transplants, see §1.4.2.

2 Mitchell contends that understanding how and why legal change takes place is fundamental

for the academic study of law. He also emphasizes that it is important to go beyond traditional
evidence to adequately understand the process of change and itatioq@icPaul Mitchell,
O0Patterns of Legal <0i@Ongoétihe pYrpppsed d thihaptéris@L P 17
go beyond the obvious sources of evidence to denounce some of the convenient myths
propagated by Bulgarian commentators.
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2.2 Understanding Bulgarian Legal Terminology

The two main legal instruments relevant to the application ofa@nmonerosityare

the Law on Obligations and Contracts (LOC) and the Law on Commerce (LC).
Nonetheless, before menting these legal instrumeiits d e vel op mentit and
is important to situate them in the general framework of Bulgarian law to explain their
function and interaction. This is also an occasion to clarify Bulgarian legal terminology,
which is perinent for my study, and topinpoint some key differences between

Bulgarian civil law and the civil laws of Westernigdictions, including England.

2.2.1 Structure of Bulgarian Civil Law

Unlike most European jurisdictions, Bulgaria does not have acdgui? Its civil law

is dispersed in various laws and codes with a limited stoepse law and scholarly

writing.® There are two models of structuring civil law both of which are based on
Roman lawd the Institutionalist one borrowed by tB@@de civiland he Pandectist one
incarnated in the BGB.Despite the lack of civil codeBulgarian civil law has a

6di sgui sedd Pandectist structure. Howeve

codified in various lawand codegi t s 0 g e n e P Bulgdviangudged inferteke n ot .

3 Nordic countriesEngland, and the Irish Republic do not have civil codes either.

4 Articles 3 and 4 of the Law on Stédry Instrumentstipulate he difference between a law

and a codeA code regulates an entire branch of law while a law regulates particalal s

relaions within a branchAlso, contrastwith a civil code which systematizes the core areas of

private law

5> Both are secondary sources of Jasexplainedn §2.2.2.

®TheCodecivili s based on Justiniano6s | nsttdtolt es a
persons, of things, and of actions. The BGB of 1896 was developed by the German Pandectist
School and is based onciJwuisl i Inaw ni6 ddpeRiymgd &g @ 15 e
the general principleand sources of civil la, the rules binterpretation et c . and 6s
pars ® of property, of obligationsetc.;Ont he | mportance of Justir
Pandects, see George Mousourakise Historical and Institutional Context of Roman Law
(Ashgated Publishing 2003).

" For exampleLaw on Inheritancel,OC, etc.

8 A codified general paignifiesa modern approach towards codification. The BGB has a
general part. Furthermore, Latvia, Estonia, Poland, Hungary, and the Czech Republic all have
codified general parts of civil law thetere recently reformed; In Bulgaria, a draft project of a

civil code includinga general partwas discussedithe 1950s, but it was rejected for being

ill -written. While a new drft of a civil code was proposed in ti®90s,scholars deemeit
underdevel oped, Christian Takof f and Pet ko
199906 [ 20000prado3.Tur govsk
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general part fronBulgarian scholarly writingfrom the spiritof the various laws and
codes, and from case l&wBesides t he & s peci alhavetaariownd o f
6gener al p a rthegenedval parts fgetidlagvs likeghe L .OMften neither
specify the underlying principles of thea@iments nor their purpose. Consequently
judges infer tbeselegal instrumersd underlying principles and purposésm their

spirit, case lawanddoctrine

While this particularig has a historical explanatiomiscuss in 8.3.1, it allowscertain
flexibility of interpretation and an opportunitgr rapid evolution of théaw if needed.

It is alsoadoubleedged swordbecause it may lead to divergences in interpretaéisn

| illustrate in the subsequenth@pters Bulgarian doctrine, for example, is not
unanimous on what the general principles of Bulgarian civil law are and what they
imply.1° This idiosyncrasy is important fahe application of economic onergsit
Article 307 (LC) stipulates thajudgesintervene in the agreemeit the name of
fairness and goofaith, but neither the LC nor the LOC clarifiesvthese principles

are related whether they have equal weighthetherthey overlap, whether one is a

consequence of theher, etc In Chapter 4l clarify that doctrinal opinions diverge.

One may speculate that, someextent,the Bulgariancourt plays a similar role to the

English court because batiay choose to redefine key principtdsontract odevelop

new mes.We explore this theme in further detail Chaptes 4 and 5 where among

other examples wdiscussinstancesof how Endish and Bulgarian judges relyn

creativity to combat substantive unfairnessThis issueis also relevant for the
harmonizationdebaé. For instance,the DCFR has explicitly defined its four
underlying principled freedom, security, justice, and efficiendyConsideringthat

the DCFR is supposed to serve as sameO0t ool

jurisdictions might be inclined to rely on these principles when modifyingeheral

9 Maria PavlovaCivil Law: General Par{(Sofi-R 2002)46.

10 pavlova, for instance, identifies five fundamental principles: aumgnof the subjects of
law, fairness in civil relations, equality of the subjects of law, adequate defense for
infringement of rights, 1ad legal certainty, Pavlova (1) 86-51; Many Bulgarian laws refer to
the principle of good faith, but there is oons@suswhether it is a fundamental principle of
Bulgarian civil law. It isrecognized aan underlying principlef the law of obligationsAngel
Kalaidjiev, The Law of Obligations: General PgBth edn, Sibi 2010) 24; During communism,
nonethelessgoctrine promotedother general principlésfor instancethe primacy of State
interests over private interests.

11 Principles, Definitions and Model Rules of European Private:LRraft Common Frame of
Reference (DCFR)3.
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part of their laws on obligationsor when interpreting Europearharmonizing
legislation In 86.5, we analyze how the Bulgarianapproachto developingthe
underlyirg princides of contractnay be helpful in d@onstratig theadvantages and

disadvantages @uch a restrictive definition of the principles.

2.2.2 Sources of the Bulgarian Law of Obligations

The Bulgarian law of obligations has diverse soutdbey aredispersed ando not

have the same weighAs noted aboveBulgarian civil lawdoes not have aodified
general part. Moreoverthe general parts of the special laws neither explain the
underlying principles of the document®r how they inteact with oneanother
Consequentlythe hierarchy of the source$law, including the sources of the law of
obligations,s subject to interpretatiohe primary ones are the Constitutiband the
various laws and codesloreover,modern Bulgarian law formally divigeprivate law

into civil and commercial laéwh at i s known as d&%Whiel i sm
theoreticallyhaving such a distinction allows for two separate contractual regimes
one for merchant transactions and one for-mamchant transactiort$jn practce the

two branches are codered subsidiaryThe two most pertinent sources of law for our
study are the Law on Obligations and Contracts (LOC) and the Law on Commerce
(LC), which have a peculiar history wexposein more detail in 8.3, Becauseof
Bulgarian private lawd s d y aules feom the LC likeemnomic onerosityare
applicable to civil transactionddditionally, the rules on contract in the LOC apply to

2The current one was enacted B91. t contains norms like the autonomy of wilhich are
also relevantd the law of obligations.

13 Emil Zlatarev and Veselin HristoforoGommercial Law(Ciela 2008) 20; Dualisns not
universally accepted in continental jurisdictions. It has been embraEeahnice and Germany.
However,ltaly and Switzeland do not havautonomous commercial law. Skgernational
Encyclopedia of Comparative Lg#981) vol VIII, ch 2, para 1670; Dualism does not exist
in England.

14 Article 1 (LC) provides he definitono f 6 medMerdhants are legal entities or natural
persons having particular scopes of activity enaeet in the article; fie types of entities
involved do not necessarily determine the type of the tctiosé there could be a merchant
transaction beteen noAmerchants and a namerchant transactiometween merchants.
Article 286 (LC)establisheste def i ni t iton r afn AlSometei taatneimthe
enactment of the Law on Consumer Protection, a third contractual reginemg@sedThus
depending on the @umstances, a person entity falling under the scope of merchant as
defined in the LC coulbe considered a consumer
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merchant transactiodsin Chapter 3we explainthat some criteria of application of
ecoromic onerosity are derived from the LOC.

In addition to the LC and LOQGhere are other laws that may be relevantdordract
depending on itscope For example, the Code G@ommercial Maritine Navigation
containsrules that are only applicable to catts concerning carriage by sea. This
particularity is importantor our functional analysign Chapter 3 When explaining

what the Bulgarian approach would be in a case English judges have confronted, we

may refer to rules contained in the spétws ad codes.

Both case law and scholarly writing are secondary sources ofTlagv only court
decisionsbinding for all courts in the future atke decisions on interpretatidsy the
Bulgarian Supreme Court of Cassation (S&8)they are rendered when legahctice

is severely divided on the interpretation of certain rifidsshould be noted that not
all supreme courts of continental systemase the practice of distinguishing between
decisions on interpretatioand regulardecisions on cassatidil In Bulgaria, regular

15 During communism there were two types of mandatory guidelines for interpretation
rendered by the Supreme Cdudedsions on interpretation and decrees of the Pler@m.

the maindifference between themsee Vitali TadjerCi v i | Law of Peopl ebd
Bulgaria: General Part. Section(Bofia 1972) 785; While the law no longer allows the SCC

to render decrees,dlonesfrom communist timesaystill be relevant.

¥These special deci sions by the gener al as
articles 291292 of the Code of Civil Procedure and articles-134 of the Law on the

Judiciary System. Thleedecisios explain how certain principles should be interpretetddu

not apply them taoncrete case They may be requested dy C C fudicial panelsor other

State authoritiedut not by the parties to a dispute. Regular decisions on cassation are binding
only for the parties to the dispute, but have important persuasive f@ the lower courts;

The decisions on interpretation are rendered rarely. Comparthefiour de cassatigrwhich

often resortdo revirement de jurisprudencgeversal of case law)ithough France has not

recently experienced radical political change|ga i we nn Tascher, O0The Rev
of the Court of Cassatnd ( Doct or al deFRransh€omté 20k1) ver si t ®
<https://tel.archives

ouvertes.fr/file/index/docid/790014/filename/these_ A_ TASCHER_Maiwenn_2011.pelf.pdf

17 Such a distinction does not exia France or Germany. See the discussion on French and
German case law in Jack Beatson and Eltjo Schiawgjestified Enrichmenf(Hart 2003) 15

20; Unlike French decisions, which are anonymous, Bulgarian decisions normally include the
name of the judiciapaneb s p r.eJsliked~eench judges, Bulgarian judges nthgsent

similarly to English judges.



https://tel.archives-ouvertes.fr/file/index/docid/790014/filename/these_A_TASCHER_Maiwenn_2011.pdf.pdf
https://tel.archives-ouvertes.fr/file/index/docid/790014/filename/these_A_TASCHER_Maiwenn_2011.pdf.pdf
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court decisiong® including S C C degular decisions and rulings on cassatfbinave
only persiasive value in courScholarly writingalsohas persuasive value in cabirt
courts often rely on doctrin® fill in gaps in the law® In §2.3.2, we will see that
Bulgarian scholars played a major role in introducing economgcosity to Bulgarian
law andin developing its criteria of application Chapter 4, wevill also examinea
peculiar phenomendnhow contemporary Bulgarian courtsave cited communist

doctrineto redefine keyegalprinciples.

In that light,it has been asserted that the function andafliegal doctrine depels on
the jurisdiction at hanét Compared to continentatholars, and Bulgariamisolars in
particular, Englislacademic$ave a less palpabiefluence onadjudication Various

factors may have affected schalad in thd Emglishtradition:

1 The lawmaking role of judgésEnglish judges do not recognize scholarly

writing as a source of law unlike Bulgarian judgés;

1 The relatively late development of English legaeaceéd we will see in§2.3

t hat while Bulgarian | aw was a o0l at e

8The courté h i ehasdirecthinyplications for the value of their decisions: a decision by
any of the supreme courSCC or Supreme AdministrativeoQrt) has more persuasive value
than a decision by the lower courts; Alsote that Bulgarian courts can render two types of
judgment® rulings on admissibility and decisions on the merits. With their decisions, the
upper courts either quash (fully or palty) or affirm decisioms of the lower courts.
19 Unlike the supreme courts of common law jurisdictions, which can review both questions of
law and fact, the courts of cassation of civil jurisdictions are competent for reviewing only
questionsoflawOnt he di fferent roles of these courts
and Legal Translation: Why the Terms Cassati@nyision and Appeal Should Noeb
Transl ated. .. 6-2282002) 50 AJCL 201
20 Onthe role of Bulgarian scholarly writing, see Rosen TasGeneral Theory of La{Sofia
2010) 147150.
21 For a comparative and philosophical analysis of the role of doctrine, see Enrico Pattaro (ed),
Scientia Juris. Legal Doctrine as Knowledge of Law and as a Source of teatise of Legal
Philosophy and Gemal Jurisprudence: Volume @&pringer 2005).
22 For many years, references to the writings of living authore wappressed in English
courtsMi t chel | , 6Patterns of Legal Changed (n
English judges did not read aeswic research and could not be indirectly influenced by it.
Furthermore, the approach seems to have evdliedome caselsdiscuss likehe Sea Angel
[2007] 2 Lloyd's Rep 517 modern treatises were cited. Nonetheless, in Bulgaria, scholars have
traditionaly impacted law developmeit several ways:

1 by providing commentaries on hdegislationshould be interpreted which in turn are

cited by judges;

1 by promotingnew solutions in their writings, which are then embraced by legislators
or judges;
by helping theSCCto draftits decisions on interpretation;

1
91 Dby participating in the working committedgafting legislationetc.
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legal science developed prior to English legal science andan@sstill is
instrumental fothe development of Bulgarian legislati@md court practicé?

1 The less marked lirk between academia and polificehile there are
examples of Englisacademics seekimplitical engagemertt in Bulgaria, by
tradition since the 19 century as discussd in §2.3 members ofSofia
Universityd s L a w béeame WMIPst nyinisterandjudges Hence they have
a chance to argue in favor ofillB or to influence interpretation based on their
ideas developed as researchditsis Faculty, however, constitutes afvery
small community where mogtnior academicétiave been students of the senior
academicg® We will seein §2.3.2 how this factould have played a role not
only in the integration of economic onerosity, but alsothe drafting of the
LOC and LC.

Finally, there are other secondary sources of Bulgarian civil law, which may also be
sources of the law of obligatiodidegal custom, fairnessmorality, international
agreements, EU legislation, efithe most interestinfpr my studyis the principle of
fairnesswhose rold discuss in Chapters 4 and 5.the next sectionwe will see that
following the Liberation from the Ottoman Empire, Bulgarian laws were enacted
progressively, which left many gaps. That is why artiddef the Law on Civil Legal
Procedurewhich was in force until 1952, explicithecognizedairnessas a separate
source of lawf® This peculiarity dstinguishes Bulgaria from contineniarisdictions

Z3Between 1700 and 1965 the dominant form of legal educhatiBngland was apprenticeship.
Hencelegal education ifenglishuniversities did not have tlsameprestigeaslegaleducation

in continental universities. Even today some scholars have noted that there is certain hostility

by barristers who believe that a university degree in law is not valuable. It has been asserted
that the relationship between academic law and the legal profession is probl®uasiit

Sugar man, O6A Speci al Rel ationship? Ameri can
19656 (2011) 18 |1 JLE 7, 14.

24The UK Parliamenbfteninvites scholars ttestify for evidence.

5 In the UK, one may observe a different phenoméntack of clear separation between the
judiciary and |l egislative authorities. See N
Reform (Frustrated Contracts) Act 1943, Pdul t c¢ Hrierbsh Spolka Akcyjna v. Fairbairn

Lawson Combe Barbour, Limitel 1 9 4ir2 Charles Mitchell and Paul Mitchell (gd

Landmark Cases in the Law of Restitut{ptart 2006) 24773.

®6Courts are obliged to deotthedawsicfarce.dithelansc or di
are incomplete, unclear or contradictory, courts should decide based on the general spirit of the
law. If there is no law, courts base decisions on custom. If there is no custom, they base their
decisions on fairness. 0



56

like France and Germarty However, to some degrei¢,approaches it to Englasti
although we will see that Bulgaria and England have distioiobnsof fairnessWhile
article 10 has been subsequently abrogatBdlgarian doctrine argues that fairness

remains a separate source of FAw.

It should benoted that article 5 of the currenCode ofCivil Proceduré® replaced
fairness with morality as a source of law and eliateéd the hierarchy between the
secondary sourcesvhich was stipulated in article 10 cited above. In this way,
legislators recognizedhorality on par with the generatipciples of law and legal
custon® a particularity with practical implications not only for the application of
economic onerosity, but aldor the role of Bulgarian courtsegardingagreements
whichwe exploran Chapter 5While morality plays an important role in English law,

we will see that the Bulgarian and English moral reference points diverge.

2.3 The Struggle for Bulgarian Law

In contrast to most Western European jurisdicfitnanose laws developed gradually,

the Bulgarian legal system does not have a coherent historical path. It had to be rebuilt
almost from scratch several times since the lateé cehtury due to drastipolitical
changes which necessitated rabrskadapthibeagi s a
to new socieeconomic valuesas wediscusdelow.Three main periods of recent legal
development can be identified: thegstablishmernand advancemenf the Bulgarian

State after the Libetan from the Ottoman Empird8781944) communism(1944

27 lvan Apostolov,Evolution of the Continental Theory of Interpretati@mprimerie de

l 6Uni vers47t ® 1946) 44

281t has beerontended 6 écommon | aw judges traditionall
they can mold the result in the case to the requiresradriaicts, bend the rule where necessary

to achieve substantial justice, and interpret and reinterpret in order to make law respond to
soci al change, 6 John He PergomdTher Qiviy Lana Tradidon:d Ro g
An Introduction to the Legal Sigsns of Europe and Latin Ameri¢3“ edn, SUP 2007) 51.

29 Pavlova (n 992-95.

¥ Courts examine cases according to the pre
incomplete, unclear or contradict@raccording to the spirit of the law. If there is no law,

courts base their decision on the general principles of law, custom anld maray . 6

31 Wwith few exceptions like Belgium where Napoléon impodbd Code civil legal
development in the West was guatland uninterrupted by dramatic political changes.
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1989), and the transition period to democracy and subsequent erteyEdtin 2007
(post1989)32

The relationships between these periai®uld be examined to understand the
particularitiesof contemporary Bulgarian lawhe radical changes of the leggbtem,
notably communisminterrupted the natural evolution of Bulgarian law and resulted in
inconsistencies with which Bulgarian law continues to struggle today. Nonetheless,
because of these changBs)garian law also developed a capacity to adaptkiyio

legal change and acquired a toleranceffagmentation which in turn explains the
special role of Bulgarian judg@andscholas. Moreover since its birth, Bulgarian law

has been conceived by Bulgarian lawyers with backgrounds/@rseforeign laws
Consequentlylegal transplants and comparative law are the primary vehicles through

which law advances

However, Bulgarian lawmakers did not settle on any particular legal system as a source
of inspiration, which is typical for countrieghich aretraditionally open to foreign
influences® Since its caception, Bulgarian law has constitutedeof 6 pvatr ki o f
influences. 8bjectivelyé mi xi ng and matchingd principl
law and modifying them to adapt them to the Bulgateyal system is &ature of
Bulgarian lawmaking. W will see that lawmakers usually borrow principles from the

jurisdiction in which they earned théaw degreefrom jurisdictions they admired or

32 This division is adopted fathe sake of clarity. llowing the Liberation, Bulg#a faced
diversechallenges which affected itd¢ee structure and its laws. For a historical account, see
Milcho Lalkov, Bulgaria after the LiberatiorfPolis 2001);Despite the provisions of tHgan
StefanoPeace Treaty (1878), whidndedthe BulgarianLiberation Way the Congress of
Berlin (1878) partitioned Bulgaria into thi@drincipality of Bulgaria, Eastern Rumelia, and
Macedonia. This unjust, from a Bulgarip@rspectivepartition triggeed a nationalnification
movement, which partially succeetim 1885, when Eastern Rumelia joined the Principality

of Bulgaria. Foro u r st udy,beferenres rwputdsbe snade to legislation of the
Principality of Bulgaria The Congress of Berlin was unjust in other wiys it took away
territory from Bulgara and formally made the Rdipality of Bulgaria a vassatae to the
Ottoman Empire. After a long struggle, Bulgaria became officially an independent kingdom in
1908;Als0,in 1934 & o u p eabtabishea 'emporary military dictatorship. After regamng

power, the Bulgarian tsar instituteddictatoriab mo n a r ¢1848). Thds@egirbes did

not impact contract law directly. We will see, nonetheless, that there had been a general
predisposition to greater State regulation since the 1920s.

33 For exanple, Austria and Italy have been heavily influenced by Germafmemth law. See

Mi chel e Graziadei, 6Legal Culture and Legal
Congress of Comparag Law, Washington, July 201Merbert HausmaningetheAustrian

Legal Systerd™ edn, Manz 2011).
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from jurisdictions whose language they spdk&his idiosyncrasywas preserved
during communism, although the origin of the principles codified during that period
has not been disclosddence, contemporafgulgarian law is simultaneously infused
with Romanistic and Germanic principles, remnarftsommunist idals andoriginal

Bulgarian ideas

The two legal texts relevant to the principle of economic onefbsitg LC which
codifies it, andhe LOC, which provides the general rules on condraltistratethe
connections between the three main historical psaadthe challenges brought about
by communismThe current LOC was enacted in 1950 during communism. After the
rise of democracy in 198%gislators decidetb retain it and amend it rather than to
draft a newLOC from scratch. The amendments wpeetially inspiredby the 1892
LOC which was in force before the current cared by Bulgarian doctrine prior to
communismas explairdbelow. The current LCnonethelesss a modern creatién

it was progressively enacted in parts starting in 1991. Howewvleen drafting it,
Bulgarian legislatore&xaminedthe LC which was in force prior to communisas
further discussd below. Moreover some principles likearticle 307 on economic

onerosityare inspired by the writings of established scholars prior to corsm.

This sectiorhighlightsthe most important featuresBfu | g a r i developmani 6 s

all three periodsvith a focus on the LC and LOG2.3.1 explains why Bulgarian law

has been volatile and incoherent since its birth and how scholars and jadgedayed

an important role inmproving it. 82.3.2 reveals why comparative law and legal
transplants are the primary tool of legal development and why contemporary Bulgarian
lawi s a patchwor k that cannot 8B8elutidates e d i

how and why economic onerosity was introduced to Bulgarian law.

% Arguably t hey introduced 6chanced as means of
identified diversefactors that lead to borrowingmposition through violence (when a
conqueror imposes its laws on the conquered), prestige (admiration of a certain jurisdiction by
another jurisdictionand chance (historical accidentsE s i n  ¥r ¢ c ¢ , 6Law as
(2002) 51 ICLQ 205, 2148.
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2.3.1 Volatility and Incoherence

B u | g adramaidhsstorghed light onthe structurend volaility of Bulgarian law
Legislators from all three perioatescribechbove have conbuted to the inoherence

of Bulgarian law ahough the concrete reasons for doing so divedgethe one hand,

the particularities of Bulgarian law reform assigned a special role for Bulgarian judges
and scholars as authorities to impraolve law andill in gaps On the other hanthese
idiosyncrasies result ichallengefor legal practice and reseaéclasexplairedbelow,
communism interrupted the natural evadatiof Bulgarian law and set it on a path of

perpetualdentity crisis

2.3.1.1 PostLiberation Law Reform

As noted in 82.2.1, Bulgaria doest have a civil code. This feature can be explained
with the colossal taskonfronted by the first Bulgarian statesmen. Following the
Liberationin 1878 they had to build a country from scratth develop a plitical
system, reinstate the monarchy, draft a Gtutgin and lawsandcreate arelaborate

court systen¥® without prior experience.n the span of several decades, they had to
catch up on the legal development that independent nations had while Bulgaria was
under Ottoman ruleBecause of the immensity of the challenge, tiveye forced to

adopt a piecemeal approach and draftdtes whch were most urgently needed fést

the LOC and the LC being enacted respectively in 1892 and®1 89 Bills were
passeds soon as the drafts were compledadthere is no evidence of coordination

between the drafting committe®s

% See Lalkov (n 32.

36 Onthe turbulent development of thewrt system after 1878ee Angel DjambazoGourt

System of Bulgaria 1878944(NIZ 1990).

%7 The first Bulgarian constitution was adopted in 1879. Laws regulating the various branches
of law were pogressively enactédLaw on Acquisition of Uninhabited Land (1880), Laws on

the Court System (1880 and 1883), Law on Inheritance (1890), Law on Obligations and
Contracts (1892), Law on Commerce (1897), EBto.themost important legal initiatives, see
Dimiter TokushevHistory of the New Bulgarian State and Law 1-88814(Sibi 2008).

38 Later, this particularity troubled both legislators and scholars. The Law on Codification
(1916) established a permanent committee supposed to group and unify laws pertiment

same branch of laweurthermorein the 1930s Bulgariascholarsargued that the laws in force

had no connection with one anotheKonst ant i n Kat zar ov, 6Coo
Commerci al Law with Criminal andle2docedur al
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Sincethere werggpsin the law Bulgarian legislators explicitly gave judges the power

to make lawby recognizing fairness as a separate source of law, as discussed in
§2.2.23° While this approach may seem anachrorfours a continental perspectit,

it wasnot striking from a Bulgariastandpointin the Ottoman Epire, Bulgarians had
retainedrelative autonomyin resolung disputes amonghemselves. Prior to the
Ottoman conquest in 1396, Bulgaria had its own customar§iglwder Ottoman rule

it was still goplicable to Bulgarian family matters, inheritance disputes, and agreements
between BulgariansThese disputes were resolved by the church, the guilds of
craftsmen, the mayors, etc. It has beemtendedhat thesenformal adjudicative
authorities did noapply law as professional judges, but as practitioners who based their
decisions on conscience and were approach&llgariansbecause they trusted them
rather than the corrupt Ottoman cou&ssentiallythe first Bulgarian modern courts
were not only symbol i c odouldBanefg tlomitleedé s i |
reputation of the prior informal Bulgarian adjudicataugthorities

In addition to judges, Bulgarian scholars also assuheetble of authorities whoould
fill in gaps in thelaw. The first Bulgarian university Sofia University wasfounded
in 1888 and its Law Faculty opened doors in 18928218.2 we underscorehat the
first Bulgarian legal scholars weall comparatistd they relied on comparative law as
a critical tool tha could demonstrate the weaknesses of Bulgdaamand justify the
integrationof new principledike economic onerositywhich was firsadvocated in the
1920s This openness teeek inspiratiorfrom foreignlaw has been preserved until

today.Thesescholars also established another Bulgarian traditihey were strongly

% This view is held by Apostolov. Se&postolov, Evolution (n 27) 45; Otherargue that
legislators maypurposefully leave loopholes in legislatitm give judges the opportunity to

adjust legal norm® the complex cases tHe brings to theiattention,Tzeko TorbovHistory

and Theoryof Law BAN 199 2) 3 6 4 opinidrtisinmore rel@vant tb thesndature

Bul garian | aw rather than to its early sta
legislation isnot seltsufficient.

40 One of the main reasonghy the Code civilwasenacted werg¢he excesses of the judges

during theancien regimeAscheri assertthatFrenchc odi f i cati on finally f
the despotic and unaccountable discretion exercised by judges undettde sy st em, 6 |
Ascheri, O Tur ni-bay TrdgionnRromlusrConimuret oCiGoide Napol

(1996) 70 Tul.L.Rev 1041, 1043oreover, unlikeBulgarian judges whoeceived their
discretion from legislators, German judgeseli-declared their dicretion by developing
jurisprudential solutions, including principles addressing @amemperformance. See footnote
38 (Chapter L

41 For a summary of its main principles, see Galabina Petrova and Peter Rettony, of the
Bulgarian State and Law: Sowrs 6801944(4" edn, Albatros 2010).

42 Galabina Petrovdiistory of the Bulgarian State and Law (68878)(Sibi 2009) 36663.



61

involved in political affairs. Many of them wejpedges, nmisters,or MPsand could
promote their ideas about law development and have a direct impact on legislation and
adjudicatiorf*® For example, thproposal to enact a principle on economic onerosity in

modern times wasut forward by an acadenfiom Sofia University who asan MP**

2.3.1.2 Communist Propaganda

Communisrf® changed profoundly Bulgarian law, and Bulgarieontract law in
particulad it altered its values by heavily ideologiziitgandit attemptedo detach it
from its roots After 1944, all laws of the Kingdom of Bulgaria were abolished within
a limited timeframg19491952)and newlaws inspired by Marxi®-Leninismwere
enactedThe LOC and the LC wengo exceptiod in 1950a new LOC was pasd.
During communism, there was no (@b dualism of private law as discussed in 82.2.2)
becauseahe regime di not allowprivate initiative. Al companies were statavned
and their transactions were regulateyl the LOCand other Acts of Parliamenrft®
Communist dictatorship alsondertooka ruthless purge at tHeaw Facultyy many
authorities like Dikov and Apostolov whomade invaluable contributions tine

development of Bulgarian laand the integration of economic onerosityd wha cite

43 For instance, th&892LOC was drafted by a committee of three members dfithend

Stoyanov and Danchévserved as President§ the SCCand alsopursuedcareers at Sofia
University. Stoyanov was also an MP and Danéhavinister of justice twice. Sgurewg
memberol. Cés dr af t iwasga sahaam Rrestdénieokthe Bulgarian Parliament, and
President of the Bulgarian BaoGncil. For the composition of éhcommittees, see Tokushev
(n37 176 and 203; SedseSCCb6s website

<http://www.vks.bg/vks p01 05.htmn

“When discussing amendments to the LC in 19
to declare my desire to include a text regulating econonnice r o s i t y. 6i nSéeteh e/ elr® a
Reportof the Sitting of the Bulgarian Parliament of 2 June 1%98ile further discussion on

the principle did not take place in Parliament prior to 1996, it seems likely that his proposal
influenced the working group on the LC.

4 The rise of communism in Bulgariasidted in brutal expropriatioand purged many

politicians fran prior governments, businessmen and intellectuals were sentenced to death or
concentration camp by t %ePolgwhMeshkofaudnd Dingue o p | e
Sharlanov;The Bulgarian GuillotindDemocracy 1994).

46 For the types of statewned entitiessee Vitali TadjerCi v i | Law of Peopl ec
Bulgaria: General Part. Section (Sofia 1973) 73186.
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throughout this thesis were expelled and/or sent to concentratiort’daeopuse their
work was deemeb our geoi s, 6 O0Fasci®t, 6 and again

Communism rakd on propagnda and censorship fimomote convenient lies and
unfortunately Bulgarian law fell victim to the regime as wé&b. a significant extent,

the achievements of scholarship prior to communism were deliberately forgotten. This
has made the resehron this particular period extremely challenging. The original
studies by authors prior to communism are buried in national archives or antique
bookshop$? Furthermoreacademicspecializingin the history of Bulgarian law are
relatively few to this dayDuring communism this type oésearclwas suppressdar
ideological reasonsThe first systematized studies on the development of Bulgarian
law post1878 appeadin the late 1970s and 1980s/hen the communist regime was
less strict. However, more cgmehensive studies on Bulgarian tas h prertto r y
1944 were publishedfter 198%*

In addition to attempting to delete the history of Bulgarian law, the communist regime
intentionally lied about the origin of its own laéve particularity which has caused a
permanent identity crisis for Bulgarian law. To this day, there is no researtie
origin of the LOC, which is still in force, and nothing is known about its authors.
Contemporary authdres seem to have fallen pré&ythe propaganda. Some claim that
the LOCis an original Bulgarian normative act created in accordance to the classical
solutions of the continental (Fren€e r ma n) ¥ Othedsimaintainnthad the

1950LOC i's based on Othendrplnanmpd®se odn smy

““For a personal account of MdémeriegPVR@ds, see |
Communistsacaie d o f & F arsnwfingWesterrtirtilensesln §2.3.2 we explain

that Dikov was one of the mostominent academics in thegtLiberation period and that his

work is instrumental foe c onomi ¢ o ner o Howewerh) somniunidt @riersat i on
referred to Dikov aascistcholar @ m® e ¢Civillldas. jSactioglu i s h e
(n 15) 48.

4% During communism they were saved by people who protected them in their private libraries.
®The first book of t Histosyofkhe BulbariansBouvtiedis&tate and n d r e
Law 18781917 (Sofi-R 1993). To avoid censorship, however, Andreev had to speak about
6achievements positive from a boustagdpoimts per
they are 06aga espie thavibghrduseg kisohodk evithéconmunist ideology,
Andreevmakes a contributiom describinglaw development po<it878 and paying hidden

tribute to scholars from those times.

51 See Tokushev (n 37); Petrova and Petrov (n 41

52 Kalaidjiev (n 10) 26.

53 See Tokushev (n 371.82.
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My archival and comparative research, however, showed that these assertions are only
patially trueand that the LOC is a complex transplant with a dark sdarg2.3.2we
explainthat it was inspired bthe Fascis€Codice civileof 1942 andlto alimited degree

by the Draft of a Bill on the General Part of Civil Law (1947) of Pofaadscandalous

fact that the commust regime could not disclose sin€ascism was its rival ideology.

It should be noted, however, that similarlythe postLiberation periogdscholars and
judges were instrumental for the quick developnaet mplementation of communist

law. It is likely that the LOC was drafted lagademicd there are hidden nods to prior
scholargnotably Dikov) such as a partigkinciple on econongionerosity codified as
article 266, para 21(OC) which we mentionin 82.3.3 It is also important that in the
span of a few years following enactment detailed treatises on the law of obligations
were publishetfd these textbooks continde be cited by courts argtholarstoday.
However, despite its contributions, doctrine during communism did not have the
critical spirit of scholarship prior teommunism and progressively became more
descriptiveit could not criticizethe law since it &s passed by the Parfihe openess
towards Western law, characterizitige postLiberationperiod,disappeared in the

rare occasions academiosentionedthose systems, they criticized them from an
ideological perspective’

Bulgarian scholarsnonethelessyere often asked to help the SCC to drattirth
decisions on interpretatitwhose importance we clarified §2.2.2. Thesedecisions
continue toinform interpretationtoday. or example Decree of the Plenum df 28

May 1979onthe rules on njust enrichmenstill remainshe only detailed clarification
regardingthe rok of these principles. We explain why this decreseemselevant to

economic onerosity in$6.2.

4 lvan Apostolov,The Lawof Obligations: General PaifSofia 1947)Lyuben VassilevCivil

Law: General Part(Sofia 1951);Aleksander Kozhuharovlhe Law of ObligationgSofia
1954);Lyuben VassilevThe Law of Obligation§Sofia 1954).

“Tadj er 6 s t raseatibn dedateddobranthaGenman and Britishb our geoi s 0
SeeTadjer,Civil Law. Section In 15) 5657.

%6 For instancgin the 1950s and 1960s, the SCC requested the advicessilevacited in
footnote54p Cent enary of Lyuben Va&%ilevd (2011)
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2.3.1.3 Dramatic PostCommunist Law Reform

After the fall of communism in 1989egislators faced yet another titanic t&sk
reforming all branches of lawn a limited timeframe. In fewyears they had to
implementa largescale reform without experience and without having a detailed
knowledge of what a market economy was. They alsddackate a legal framework
allowing citizensto register companieand to trade with one anotheredislators
restored the dualism of Bulgarigmivate law. An LC was progressively enacted in
part® the first part was enacted in 199Ihe LC is by far on®f the most amended
Bulgarian legal texts: uitt2013 it was amended 63 tim&sEconomic onerosity was
enacted aspart of an amendment introducingiore than 340 dditions and
modifications to the LCIn parallel, the LOC was amended to reflect the needs of a
market economy the two most substantial amendments were enacted in 1993 and
1996, although there have been minor amendni&tets

Scholars havecharacterizedc ont empor ar y | eign vaittea bnionen a s
k n e’®Regrettably, because of this approach, information about the legislative
process in the 1990s is sca and poorly organizedn the spiit of the communist
approach ohot disclosing information, the composition bétdraftingcommitteess
unknown®® The huge amount of amending legislation explains Bills werepassed
without a comprehensivdiscussion byvIPsand whyscholardave simply beeanable

to analze themin detail. As discusd in §2.3.3 this also explains why economic
onerosity was codified in Bulgarian law without any major discussia@ohtemporary
academics or parliamentariaalthoughthe principle hashuge practical implications.
The enormousmount of amending legislation alsonetitutes a challengeff judges

and practitionersit results in lack of continuity and contradictions in case law, which

jeopardize legal certainty.

Nonethelessone should not be too critical of the first poestnmunist legislators given
the colossal &k they had. They needed to enact legislation, particularly in commercial

law, very quickly, so that Bulgaria cloutransition from a communistt&e with a

57 See the list of amendments precedimgl a wedrrent version.

8TakoffandPopov, OAbout thaeePrsj ®dt 109@®M0o6a (@i B8i)l
% For instance, the Motivation of the Bill on Amending and Supplementing the Law on
Commerce of 1996wnhich introducedeconomic onersity, states that theilB wasdrafted by

6a | arge working group in which practitionei
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planned economy to a democracy with a free market the soonest pddsitdever
contractand comnercial lawwere notviewedas publicy sensitive subjectsnstead
Parliament spent bong time discussingssues likethe return of property and land
which had been coisicated after 194%

Once again, similarly to the previous two periods, scholars and judges played an
important role in improving the law and limiting uncertainty of interpretation.
However, a peculiar paradox can be identified. BectheseOC was simply amended,
communist cae law and doctrine on it are still relevant. This is a key reason why
Bulgarian contract law is embedded with altruigtied interventionist principles, as
explaired in this thesis but also why judges rely on communist writing to develop
modern principle®' Furthermore this period is also characterized by a partial
rediscovery ofacademiowriting prior to 1944. We will see in 82382 thatthe first
articleson economic onerositgublishedin modern timesnotably Stayko@ ,swere
instrumental for develdpg thep r i n cdritpria efGapplicatior¥? Nonetheless, a
carefulexamination shows th&taykovdraws heavily on Bulgariamoctrinefrom the
1920s.

2.3.2 The Role ofComparativeLaw: Patchworks of Influence

As discussed above, incoherence and malleability are tw® wfl gar i most | awbd
important featuresAnother key characteristic, whicturther distinguishest from
leading jurisdictions liké&england, France, and Germaigyits use of comparative law

as a pimary tool of legal development.

Thissecti on examines Bulgarian contract | &
using comparative lafvnotably, howBul gar i an | aw-amdméai el 6 on
approach andoes not followslavishlyany particulajurisdiction®® This feature has

%0 See theverbatim Reports of the 3637", and 38 Bulgarian Parliament.
®11n 84.3.2.2, for examplaeye demonsgate that to definether i nci pl e of 6good
SCCused the writings ofadje® a communist authority.

I vail o Staykov, O6Economic Onerosity of Perf
[ pravo 19; Krasen St o gtuahGbhgations ditie thiChange @ft i o n
Circumstances: Historical and Comparative A
0The Clausula Rebus Sic Stantibus Institute

Suvremenno prav71l.
8t is interestily that Giliker explains that contemporary English judges show more interest in
the law of other common law jurisdictions than in European jurisdictions with three factors: 1)
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been preserved throughout all periods of development discusséd3id &nd has
resulted intaa layering of contradictorynfluences.Thus ©ntemporary Bulgarian law
is a@patchworld of Romanistic, Germanic and communist n c i p | etagethers e wn 6

with Bulgaian creativity

2.3.2.1 The First LOC and LC

As noted in §2.3.1.1he1878Liberationis theevent whichtriggered the development
of modern Bulgarian lawror historical reasons, which aleyond the scope of this
study®* Bulgarianswere oppressediVhile they lived in the Empire foralmostfive
centuries, thg permanently revolted to seekération Their refusato integrate in the
Empirecombined with the fact that they did not have their own university in which
they ould study in Bigarian encouraged them to earn their educatlmoad and to
develop a profound curiosity for the achievements of other countries

The first Bulgarians with universitdegrees had adtudiedabroad.The first Bulgarian

jurists were no eception: theywere educatedn France, Italy,Germany,Austria
Hungary, RomaniaSwitzerlandand Russia. Following the Liberation, many of them
returned to contribute to the-establishment of the Bulgariana® and development

of Bulgarian sciengewhich in practice resulted into the use of comparative legal
analysis inlawmaking,legal writing and teachingSeeking inspiration from foreign

law was also necessary because, as noted in §2.3.1.1, Bulgarian customary law had a
limited scopé thus it cold not serve as the foundation of codified |&wven after the
creation of the Law Faculty, Bulgarian lawyers presethedradition tostudy abroad
andearredtheir PhDs in Western Eurogfé.

The legislative process behind the fitsDC® enacted in 1892nd the first LC®’
enacted in 1891lustrates how important comparative law has been since the early

linguistic accessibility 2) the prestige of the jurisdictions from which ingpiras sought 3)

the cultural similarity with a jurisdiction
Human Rights Law on Engl i sh P2b4Weanillseethelow 6 ( 2 C
that none of these considerations are relevariBfidgaiad borrowing is often motivated by

the persnoal preferences of legislators ascholars.

64 As a Christian minority in a Muslim empire, they had lesstsigbaid higher taxes, etc

% For instance, Lyube®ikov who | cite throughout the thesisarnedhis doctorateat the

University of Géttingen.

% Applicable until 1951 when the currdn®C entered ito force.

67 See footnote 43
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days of Bulgarian lawBoth legal texts were drafted by very small committees of
experts who had all studied abroad. The LOC was developed by three expehadv
degrees from Russia and Germ&h{he LC was drafted by two experts who had
degrees from Bratislava (then AustHiaingary) and Odssa (then Russian Empir®).

It is interestinghat the authors did not rely on the legal pipies they knew best due

to their education, but sought inspiratidsewhere. Thisndirectly evidencs that the
drafting involvedcomparative analysis with the purpose of choosing the principles that

best suited Bulgariads needs.

The LOC copied verbatim provisions on contracts and obligatiotie&fodice civile
of 1869 it borrowed Titles IV to XXI ofBook Il with the exception of ifles V and
VIIl which regulated marriage contracts and leegn lease$® The name of the
Lawd Law on Obligations and Contracts came from the name of Title tied€odice
civile. Some provisions, however, warepiedfrom Codigo civil particularly the ones
on contracts of insuranc¢éBoth the Italian and the Spanish code of that tiangely
replicaedthe Code civil TheBulgariancommittee justified their choice by indicating
that the laws of Italy and France contain everything that theory and practice have
deemed most just and rational in resolving personal and property dispiitissalso
interesting that the committee did not choose to replicate the provisions Gfotthe
civil directly, but worked with Italian and Spanish versibrishas been suggested that
the small changes that Italian and Spanish lawmakers made when reptiva@ogle

civil were significant’

The LC,however was based on the Hungarian Law of Commerce of 1875 (based on
German law) and the Romanian Law of Commerce of 1887 (based on the Italian
Commercial Code of 1882%.While it seems obvious that the authors engaged in

comparative analysis, it is even more interesting to note that since its conception

%8 ibid.

%9 ibid.

0 Apostolov, The Lawof Obligations(n 54 15.

ibid.

2 Tokushev (n 3y177.

3 Apostolov,The Lawof Obligationgn 54) 16; Apostolov, however, does nobvideconcrete
examples] have established, for instance, that @ulice civileand theCode civilcontain
different definitions of contracGee 84.3.2.2.

"4 Tokushev (n 3y203.
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Bulgarian commercial lalwas not blindly followedhedevelopments of any particular

jurisdiction.

This approach is even more visible inl@arian legal writing from thegstLiberation

period’® To illustrate, one of the first tenured professors at_the Facultyd Mihail

Popoviliewds had earnechis PhD at the Sorbonnélis thesi&® studies an institute

related to the inheritance of gifts, but what is striking is that he exsmnot only

Roman law and French law prior to codification, but also tipgivalents of this

institute in twentyadditional jurisdictions. Another example is providgdthe work

of Yosif FadenhechtIn his monographA Comparative Study on the Law of
Obligations!” he compares tharovisions of the 933PolishCodeof Obligationswith

the laws ofBulgaria, France, Italy, Germany, Austria, and Switzerl&uathermore,

in his article o6Uni fi c a’Radenhehodrguesthathe ¢ L a
Polish codecould be a good basis for unification of ttigil law of Slavic countries
becauseit representsan i mpor t ant attempt to Osynt |
Romanistic and the Germanic approach, which complement each other despite their
di f f e FPHEinadwaacy 6f Polish ladvs  mikustratéstae openness of Bulgarian
scholarshiptowards foreign innovatiorBulgarian scholarswere also active on the
internationabcademiscen® they published abroad asdggestedolutions forother

jurisdictiors.®®

The critical analysis of the principles of other jurisdictions, however, quickly resulted
into hostility towards the LOC and ti@ode civilfrom which it was indirectly inspired,
especially in the light of the raging wa(Balkan Wars and WWI)L O C diren  f

commitment to sanctity of contracts was deemed probleraatidBulgarian scholars

S Contrast with Egland where comparative law developed as a discipline from the 1960s
onwar ds, Paul Mitchell, 6The | mpact of |l ns-
Engl andé i n P)aThé Impact tot Instituitibns &nd dProfessions on Legal
DevelopmenfCUP 2012) 18.

6 SeeDu rapport a succession des Libéralités, en droit civil francais et européen et au point

de vue du droit international privgaris 1897).

7 (Sofia 1936).

8(1933) XIV (4) Yuridicheska misul 388.

ibid 391.

®Di kovds wdound jninteriatiomaharchives and which | discuss in §5drves as
illustration; There is also evidence of intellectual exchange between Bulgaria and Italy. Tzeko
Torbov translated many works by the juigtilosopher del Vecchio who also came to Btibya

to give lecturesFurthermore, del Vecchio taughteMelin Ganeb s t h(a Bulgariars
authority) in his classes inltalWeno NenovsKki |, 60The Political
Vecchiobd [1999] 1 Yuridicheski svyat 226.
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started advocating the introduction of angrple on economic onerositydiscuss the
concrete arguments and proposed solution2i8.§

2.3.2.2 The &ascisbShadow of theCommunist LOC

As explained in §2.3.1.2, communists abrogated all laws of the Kingdom of Bulgaria
and tried to cut all ties with prior doctrinal writing by persecutscolars and by
subjectingpublications tacensorshipln 1950 a new communist LOC wasaeted, but

its origin is surrounded by mystéryneitherthe authorsor itsinfluences aré&nown.

In the same section, we also noted that contemporary scledlaes argue that it is
based on the principles of socialist law and p&heconomy or that is an original
Bulgarian textbasedon the classical solutions of the Romaaermanic tradition.

Some have even said that the LOC is timeless and can operate under any political

regime with minor correctiorfs.

At the beginning of my research, these asseststruck me as unconvincing. Fiys
consideringB u | g a r i strangpto@emsibyso borrovin the postlLiberation period,

it seemedunlikely that this tradition would disappear immediately after communism

was estblished. Tie LOC was drafted and passdtbrtly after communisths ar r i v a
and there wainsufficient time to createriginal Bulgarian solutionsSecondly|f the

LOC contains O0cl assical continent &s sol
provisionsneithe resemble provisions of theCode civilnor of the BGB.Thirdly, on

a pancommunist scale, ideological socialist law was developed much laif@C 6 s
enactmentTo clarify, the first Soviet Civil Code was enacted in 1922, but it was
primarily based on Gernma Swiss, and French laubsequenSoviet codes were
substantially more ideologized, but they wpessedafter the LOC2 Also, whenone

compars the1922 Soviet code witithe LOC, there is little resemblangdehey have

81 Kalaidjiev (n 10) 26e27.

82The secon®oviet Civil ®de was enacted in 1964d was imposed on all Soviet Republics.

This is why Estonia, Latvia, and Lithuania eratnhew codeklws on obligations once the

Soviet Union dissolvedOn t he Soidedlegy oce@e AG y ausstasSodietyu k h
and its CivilCodes: A ong Way to Civilian Ctdesi373,3B8awb ( -
390;Pol and al so enacted a new ci vil code in 1
which is why it was only necessary to amend it after commumisded On the codé s
philosophy see Al eksander Rudzi ns é&fCzechdsihvkia af@o mmu n
Poland: AGener al Appraisal,o6 (1964) 41 1LJ 33.
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similar structurs, but the contents different and the LOC is noticeablgnger.
Essentially while the LOC referredto certain socialist principles like the state
economic plan andocialist coexistencdts authors did not follow any available

socialist model.

Examiningthe parliamenty archives which became available only recentigjses
further questiond=rom the verbatim report of the sitting of 3 November 1950, at which
the LOC was enacted, it is visible that the law was voted on unanimously without any
discussion. The sittingakted 5 hours and 23 minutes and only involved a general
overview of the law by the Parliaméns s e andideblagical speeches by the
minister of justice and two MPs. The presentation of the law discloses thas it wa
inspired bythe SovieCivil Codeof 1922,P o | a Draft@®fsa Bill on the General Par

of Civil Law (1947)andSovietdoctrine®® The speech of the minister of justice reveals
that the law was drafted by the Ministry of Justice in the span of two years in
collaboration withacademicsand te working classepresented by factory workers

organized by the Parfy.

The speeches provide ample illustration of communist propaganda: the origin of any
positive development was traditionally attributed to the Party and the masses. However,

it is unlikely that factory workers without high school education could participate in

the draftingof a sophisticated instrument likke LOC, or speak fluent Russian to
understan@oviet philosophynd the Soviet CiviCode. Furthermoreas noted above,

thereis little resemblance between the Soviet code and the TG€ general part of

Polish law could not serve astbasis of théaw of obligations eithed althoughthis

seems to be the document from which Bulgaria borrowed the concept of socialist
coexistenc€® whi ch stil | exi sts in Bulgarian |
mor al s6) and which is a power ful t ool ag
discuss in Chapters 4 andibwas obvious to me th&alOCo s  a wrevhimspiration

from an undislosed source.

In 2013 | met with Professor Sarafrom Sofia Universityto interview him in the

hope of learning more about L@G o Sarajov had been struggling with this

8 Stenographical Diary of the Plenary Sitting on 3 November 1950.

84ibid.

8 On the principles of salist coexistencen Polishlawy, see Rafag Ma@&ko, o
of Private Law in Europe from the-2008)rl5pect.
Yearbook of Polish European Studies 1097122
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question for year® He told me that it waprobablethat the LOC was written by
leadingBulgarian scholars whose names were not revdededuse it would have been
shameful for the Party to admit that communist law was written by capitalist scholars
He suspects ApostoloVassiley and Kozhuharoas theywrote treatises on the law of
obligations shortly pf Saafovenprhsizadthatdtasl OC 6
likely that the LOC was inspired by tiéodice civileof 1942 a fact thatould not be
disclosed because it would have bebkscreditablefor the Party to admit that the
communist LOC is partly based on the lavadfascist country. Sarafov furthetressed

that while during communisners e a r ¢ h oosigin ahdn@urece was avoided

f or t hes ereasossh@mestfregdaréh on the tapimissingbecause it is
generally accepted as a statement of fact that the LOC is an originariBal¢egal

text Moreover Italian is not a common foreign language dontemporaryBulgarian

lawyers and research would tieallenging

Following the interview, | decided tindertakdurther research because the origin and
influences of the LOCis important sincéhe principle of economic onerosity operates
in the framework othe Bulgarian law of obligations. Notably, the very article 307
justifies judicial intervention on the grounds of fairness and good faith, both of which
are principles of Bulgarian civil law whose meaning is derived from the spirit of the
LOC and Bulgarian dddne, as weexplainin Chapter 4. Furthermore, th®42Codice
civile contains explicit provisions regulatireconomic onerosit§? My research also
showed that Apostolov was fluent in Italian (in his younger years he was teaching
ltalian at the Italian Lyeumin Sofia a fact which made a connection between the
1950LOC andthe 1942Codice civileprobable because the drafting committee could
have had access to the original teiiiso, one of the most important authorities on
contract in the podtiberationperiod had written an article explaining why tbedice
civile was the greatest achievement of codificaffbMoreover as explained in
§2.3.1.1, Bulgarian scholaeppreciatedittempts at synthesizing the Romanistic and

the Germanic tradition as they dmbt see them in opposition. The origir@bdice

8 Interview with Pavel Sarafov, Professor of Law, L&aculty Sofia University (Sofia,

Bulgaria, 12 November 2013).

87 See footnote 54

8 Articles 1644, 1467, 1468.

®Lyuben Di koltalian@iTvhiel Nxowd e 6n u(ali r4e2 )d e3 71 6AUMi ver
57.
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civile of 1942 (with the exception of its Fascist influence) is an illustration of this
approach??

My analysis shows that the LOC bears a striking resemblance to Book IV and partially
Book Il of the Codicecivile. Many articleswere copied verbatith throughout this
thesis, | will pinpointthe oneswhich are relevant for thistudy. L O C drafters
nonetheless;hanged the order of provisions to follow the structure ol 822 Soviet

Civil Code. Other provisions borrowed frortialy were slightly modified to suit
communist ideology. Notably, in §2.3.3, ve&plain that a provision oneconomic
onerositywith a limited scope wae nacted i n the LOC as a
connectionbbut the worthg was altered to fisocialist idealsln 85.4.2.2 | will also
explainhow the Fascist concept of contracts molded into the communist concept of
contract In turn,sincelegislators amended the LOC oglysmeticallythis concept, to
somedegree hasremained irBulgarian contract law. Bhould also ba&oted that the
drafters engaged in creative compilatory work by borrowing some notions and
principles from Polish law and from the B@B will indicate these transplants where

relevan for my study.

2.3.2.3 The Contemporary Collage

As explainedn 82.3.2, after the risef democracy, legislators chose toeard the LOC

instead of drafting new one from scratcRurthermorethey progressively enacted an

LC to restorghedualismof Bulgarian private lawThe result is a peculiar collajyéo

amend the LOC, they sought inspiration in #892 LOC.°! To draft the LC, they

sought inspiration in th&897 LC andin otherjurisdictons. TheMotivation Letter
acconpanying the Bill, which introduced the principle foeconomic onerosity

indt cated that o6éi n de ofé&Sermany, Rrgncet Spain, tBe USA , t |
and others wer e lsoasdréem thed Cohl8Y7 mereconsidereds o

as well as the currefitOCland | egal pract i examénédhenewor ki r

9 SeeGraziadei (n 33)
%1 Compare, for instance, the definiti of contrad article 2 (1892.0C) and article 8current
LOC), which is examined i84.3.2.2.
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law on commerce of Czechoslovakia of 1@8Hthe commercial laws of Poland and
Hung&ry. o

Similarly to Bulgaran law, Bulgarian scholarshipas in transition. Doctrinal writers
began rediscovering and quoting auttes prior to communisnbut continued citing
communist authorities for neideological issuesThe first years of democracy are
characterized by republishing some of the lost articles of schmlardo communism.
Gradually moderncommentatorstarted examiningVesterniterature (mostly French

and Germanand adopting a more critical approach. Nonetheless, to thiscdatent
Bulgarian doctrine has not reached the level of openness towards foreign jurisdictions

Bulgarian scholars had prior to communism.

The reasonsof this are multiple. Aexplainedn 82.22.1, the first Bulgarian scholars

felt at home at several jurisdictions because they spoke multiple languages, studied
abroad, and engaged imernationaldialogue. Many of them had the confidence to
suggest solions even for foreignurisdictions During communismhowever few

people studied foreign languages other than Russian, which automatically closed the
door to exposure to many legal systems. Acttesgaterial from norcommunist &ates

and traveling abrad were regulated by the Party and generally forbiddéso,

Western countries were regarded as backward because communism was considered the
highest stage of human development, so scholarsdis®uraged to have an interest

in their legal systems.

This background is important to understand why there are many questions left
unanswered regarding the integration of economic onerosBylgaria It is unclear
why and how the principle was enacted. Furthermore, the docteitigerreceivel
proper analys by parliamentarians nobpy scholars despite the signifidajudicial

discretion it allows. Hencinereisa 6 gapé i n Bul garian doctr

2.3.3 Enter Economic Onerosity

The above sections examined the main particularities of Bulgarian law veneh

necessaryto understand the framework in which economic onerosity opérates

92 Motivation of the Bill Amending and Supplementing tt@ of 1996, p 2.
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notably,Bulgarian law is eclectidntricate,volatile, and susceptible to diverse, even
incompatible mfluences.This framework, however, provides many of economic

onerosit s cr i t er i,asdsdusdanChdpter8.at i on

This section explainsvhy economic onerosity is a complex risplant whose
integration into Bulgarian law was conditioneddpmparatistsfrom all three periods
It also highlighs contrasts between thieistorical doctrinal approacho changed

economic circumstances between Bulgaria and Engléuede relevant

2.3.3.1 Hostility towards French Law

As noted in 82.3.2.1he first LOC wasndirectly inspired by th€ode civil However,

due tothe raging wars, th€ode civiland its underlying liberal individualist values
quickly began to lose appeal Bulgaria The oldesBulgarian article advocatinghe
adoption of a principle ompracticabilityl have identified iMe vor ahés &6 Vi s
of 1921% Mevorah argued that the LOC at the time and particularly its provision on
dnsurmountable fordgforce majeure) an@&hance occurrené¢received from Italian

law which copied the relent provision othe Code civi?*) did not properly address
instances of extremely onerous performance regultiom the war. Regardintpe

effect of WWI upon contracts, Mevorah contends:

There is a huge gap between 1914 and 1921 in which, along
withalda of bones and bl ood, rest all
accept that the increased difficulty of performance has no
importance means to bankrupt many tradesmen and to turn
commerce into gambling with the chance impoverishments and

enrichments that are typitaf such a gam&

Essentially, Mevorah criticizes the effects of the application of force majeure in the
context of war. Force majeuirethe French traditiofand to this day iBulgarig either
terminates an agreement if a supervening event permarrentigrs performance

impossible or excuses ngerformance during the duration of a supervening event that

®Ni sim Mevorah, o6Vis Major (Legal Archive)bd
% Article 131 (1892 LOC), article 114&6de civi).
% Mevorah (n 93562.
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temporarily renders performance impossible. Tivhde force majeure excuses non
performance durinthe duration of the war, once thar is over, tke promisr still has

to perform This may result into unjust enrichment of the promisee or/and unjust
impoverishment of the promisdroutcomeghat may have important soegzonomic

repercussions.

It should benoted that Mevorah explains that France and Germany have opted for
different solutions to this iss@ieFrance enacted temporary legislation and Germany
developed a jurisprudential solutidhHowever,he advises thaB u | g aapproach s

should also be jurisprudena | : he suggests that courts |
of performanced instead of O6i mpossibilit
difficulty on a case by case ba$isThus onerous performance would have the same
effectsas a permaant face majeureanBul gari an | aw shall ach
the highest possible justice which is different from dry formulations and Latin texts
gone VY%®Il1low. d

Mevor ahods appr ocoanseveralireasons.iritseyr wisit i e gBd | gar i
was recaied indirectly from France, he did not advise Bulgaria to take example from
France and to enact temporary legislation to fill a gap that the LOC could not address.
Rat her, he was i n smactvieyand drgued@hdulgaraancoujtsu d g e s
could also be more flexibleSecondly, he argues for greater judicial discretion and a
6case by casebd approach. Thirdl vy, he 1 mj
fact that rules have been borrowed from leading authorities (Latin in the sense he uses

it may either refer to Roman law or the countries whose languages have Latin roots

in this case France and Italy from which Bulgaria borrowed provisions) does not mean

that they lead to just results.

Other camtemporaries of Mevor@hnotably Dikov, whose work is essential in
justifying economic onerosity philosophicallgittacked thevery concept of liberal
individualismunderpinninghe Code civil In Morality and Lawof 1934, for example,

Dikov explains that th€odecivii s 6t oo ol d and owstodated dd s
needs. He calls for altruism, more State regulation of contracts, and a dynamic approach

to legal certainty:

%See §1.2.1.
9 Mevorah (n 93564.
% ibid.
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The liberali ndi vi dualpi ymat ef | aweapr ocl ai ms é
formal equality and freedom of labowhich allow the

economically stronger party to imposewill on those who are

free not to agree only i f they are
law, heavily influenced by Y&entury philosophy, is incapable

ofsoothinggs oci al tensi onéd¥elvesnseceld | aw whi ¢
probl emséand guarantees dynamic | eg
has progressively entered the private sphere and has limited

freedom of contract®

As areactiono liberal individualisnd s d e ftiociremsoy ve Bul gari ao
following the wars, Dikov reexamined the theoretical foundation of contdaate
discuss his ideas and the implications of his work for the development of Bulgarian law

and economic onerosity 85.4.

It is alsoessential for our study taighlight the sharp contradetween the Bulgarian
andtheEnglish doctrinal approach tmpracticabilityin the same historical perioBor

example, inTennants (Lancashiret a r | Loreburn underlined:
man can be excused from performance of his contractwbeait o mes @A c ommer
i mpossi bl edoéseems to me a dangerous <con
unl ess the parties have °Simdailynih Blackbwmt r ac
Bobbin a case concerning the interruption of supply of timber frorraRthafter the

outbreak oMWWWI Mc Car di e utdostsntportansesteeacdcommiereial riiation
that vendors shoul d be hHefudherdeclaredhei r bus

There is here no question of illegality or publid pp cTheée

Is merely an uforeseen event which has rendered it practically
impossible for the vendor to deliver. That event the defendants
could easily have provided for in their contracts. If | approved
the defendants' contention, | should be holding in substance

that a contract Wwich did not contain a war clause was as

9 Lyuben Dikov,Morality and Law(Imprimerie de la Cour 1934)5-16.
100[1917] AC 495, 510.
10111918] 1 KB 540, 552.
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beneficial to the vendor as a contract which contained such a

provision202

Essentially, Bulgarian doctringpromoted a paternal approach towards parties
experiencing commercial impossibilitand demanded legislatot® specifically

address issues of onerous performance due to the war by introducing a special explicit
legal rule. Bycontrast, Engliskaw encouraged and continuesencourage contracting

parties to clearly express their intention about the effectspeigening events on the
agreement Mc Car diiel Jbost wotr@ seEngl i sh courtso
of contract which we exploran further detail in Chapter3 and4. Englishjudges
refuse to intervene in parties6 agreemen
for them and imposing an outcome whétes not correspondtoh e par tfeso6 w
McCardie J6s commentary indicatedcwithi s un
a war clause and a contract without a war clause are equally beneficial to the promisee

to respect freedom of contraét.

2.3.3.2 Foreign Inspiration

Becausemany Bulgarian scholars were dissatisfied with the results to which the
application of Frenchaw led in instances of onerous performance, they sought
inspiration and looked for more adequate solutions, from p@spectivein other
jurisdictions. Their work has had a tremendous influence on the development of
economic onerosity in Bulgarian law this subsection, highlight the contributions

of severalauthors who Ideem to have had the greatest impacthed oct r i ne 0 :

developmenbased on my research

102jhid 551.

1Ewan McKendrick, 6Force Majeure Clauses: T
Andrew Burrows and Edwin Peel (ed€pntract Termg2™ edn, OUP 2009) 239.

104 Since the reception of theill theory in England from France in the 18entury, courts

have emphasized the importance of executing contracts as writirntimg and Numerical
Registering Sir Jessell MRexplainedd é men of f ul | age and compet
have theutmost liberty of contracting, and that theontracts when entered infieely and

voluntarily shall be held sacred and shall be enfargeml have this paramount pubpolicy

to consided that you are not lightly to interfere with this freedontob n t (1874 %5) LR

19 Eq 462, 465.
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In 1922-23, Angelov published an articlen onerous performanexamining case law

from Austria and Germamgnddoctrine from France and Ital{® His articleproposed

the criteria that should be applied before a contract is terminated due to economic
onerosity. Itshould be notethat shortly after economic onerosity sveodified in the

LC in 1996, Staykov published the first detailed modern articles on the principle which
elaborated its criteria of applicati@ncearticle 307 itself does not provide detailed
criterial®® While Staykov cite Angelovonly in his bibliogr@hy but not in footnotes

a careful reading of the @tes shows that he drawse avi | y on Angel ov
This is importanbecauseontemporargommentatorand courts consistently cite the
criteria fr omasSiscasgdin €vapter 3Vdithoutihavihgereceived its
due recogni t i on yitalfonthe edveloproest ofeecohomic bnerositys

in Bulgarian law.

Dikov, a leading authority prior to communispublishedhis monograpiHistorical
and Comparative Research on Mistake ia taw of Inheritance, Clausula Rebus Sic
Stantibus in Private Law and the Essence of Adjudicafiofio this day, his section
on rebus sic stantibusemains the mostomprehensivestudyon changedconomic
circumstances Bulgaria This sectionwasrepublished in the Legal Archives rubric
of theTurgovsko pravgournal inits 1994volume“®as part of an attempt totroduce
the legal community to the achievements of Bulgas@rolarshigrior to communism.
PerhapsCb6 s d radfdcesststhis nesital andconsidered itvhen wordingarticle
307, which was enacted in 1996.

In his monograph, Dikoanalyzesserman case laandthe philosophical justifications

in favor of economic onerosity by German schotéfdt should benoted that Dikov

105The articlewas published in two parts: Simeon Angel@wonomic Onerosity ( 1I232) 2

45 Yuridicheska mi s ulosityg 3 8 1188 B6 Yaurilicheskaomisulc On e
313; Note that Angelov concluded tlaprinciple on economic onerosity waanecessary as

the effects of war were no longer felt.

s e e St ay kated ih footvote 62k s

107 (Sofia 1923).

1081ssues 1 and 2.

109Dikov repeatedly cites Statdyiickmann Leetz,Oertmann, and LarenZ hese authts have

influenced German couis a p ptowardschHanged circumstances. Followillgwi, the

theory of equivalence of performanc#yiauted to Kriickmanywas applied by German courts

as a criterion of economi ¢ i mpatos ®n Privatei t vy,
Contracts: Germany, 19449 2 4 6 ) 33 IMcB.I4Rev 171, 1930er t mannds t heoc
disappearance of the contractual foundaliename the basis of the modern German doctrine

of changed economic circumstances and was applied by Germasapedrly as 1922, Peter

Hay, O6Frustration and | ts S361ut ilcheoreesmaweGe r ma r
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defendedhis PhD at the University of Gottingen in 1922Professor Oertmann, whose
theory of the disappearance of the contractual foundation was already being applied to
cases of onerous performance when Dikov was writing his PhD, was teaching at the

University of Gottingen in the same period. Perhaps Dikov knew him personally.

Dikov, however, seemingly turned the integration of economic onerosity into a lifetime
project of his, as evidenced his articles arguing for reconsideration of the notion of
contract wheh I discussn 85.4. In contrast to Oertmarigvorah or AngeloyDikov
advocated that while the permanent recogniticrelofis sic stantibusas not desirable,
judges should be able to modify contracts at difficult tiftésTo justify State
intervention nto agreements, he proposed a new concept of contract recognizing the
State as a party to contragtan idea, which is unthinkable from an English

perspective.

Apostolov also argued that the only solution to cases of excessively onerous
performance could & allowing judges to modify contracts in exceptional
circumstancesUnlike Dikov, however, he grounded the justification onghaciple

of good faith''2 which was the classical approach in jurisdictions that recognized
impracticability at the time!'® We aralyze Apostb ovdos and Di kovos
Chaptes 4 and 5 tashow that both theories shed light on the role of economic onerosity
in Bulgarian lawln §2.3.3.3, we explain that very likely as a tribute to Dikov (I suspect
Apostolov as well as other students of Dikov to be the authors of the communist LOC),

a partial principle on economic onerosity was enacted as part of the 1950 LOC.

Finally, Fadenhehtts analysis of the Polish Code of Obligations iccemparative
perspectivenentionedn §2.3.2.1dedicatedwo pages to a comparative examination
of impracticability}* As discusse@1.2.2, this code is the first legal text contiaig an
explicit provisbn onchanged economic circumstancksthe same Gapter, we also

noted that Fadenhectatvoredunification of the law of Slavic countries ¢ime basis of

influencedtheecena ppl i cati on of economic i mpossibil:i
Mer catori a and Force Ma j e u Marsnational REesinma n u e |
International Commercial Arbitratio(lLA 1993) 18183.

119Das Institut des Strohmannes (di@geschobene Person) im birgerlichen Re(beetoral

Thesis, Gottingen 1922).

11 L yuben Dikov, €| ausul a Rebus Si c StThenModificatien ofi N Pr
Contracts by the Juddéirst published 1923, Feneya 2010) 98.

12]van Apostolov,The Lawof Obligations(n 54) 241-43.

113 See our discussion in §1.2.2.

114 Fadenhecht (n §766-68.
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the Polish codeHence it may not be accidental that the wording of article Q@) is

closest in spirit to the wording of the article on economic onerosity in the current Polish

Civil Code'’™® LC6 s drceofutledr shave been awaAlsmasf Fal
noted in 82.3.2.3, contemporary Polish legislation was examined in the process of
drafting the amendments the LC It should be emphasizedowever, that none of the
contemporary Bulgarian articles on economic onerosity | have identified mention the

likely Polish influence.

2.3.3.3 Enactmentand Lack of Comprehensive Discussion

Following the comprehensive discussion on economic onerosity prior to communism,
the principle went into obliviofior more than 50 year#t may beshocking from an
Englishperspectivehat the principle was enacted in 1986hout any motivation in

the Bl that contained #'® andwithout any discussion in Parliamenrithe substantial
power it gives to the judge or the sanctity of contract it viofdt€Ehe concrete reasons

for the introduction of the praiple have to be deduced. Asted in 811, at the time

of passingthe economic circurtances in Bulgaria were extrerhéso it is likelythat

the enactment of the principle wasneasure to limit the possildesastrous effects on

businesd a goal that was not achieved in the short run because of the criteria of

WArticle 357 of the | atest Polish Civil Cod
circumstances occur which would make performance excessively difficiiteatén one of

the parties with substantial loss, the court may alter the mode or degree of performance or even
terminate the contract where this is in accordance with the principles of-sozial x i st enc e
See Zdzislaw BrodeckRolish Business LayKluwer 2003) 216.

116 While length is not a sign of quality, ghould be notedhat the motives which the
Government submitted to Parliamentin support of the said Bill on Amending and
Supplementing the Law on Commerce of 1996 introducing 340 changes in the law in the form

of modificaions or new articles was pages long. Likewise, the report of thegpporteur
committee (the Committee on Stture and Activiy of State Authorities) on the Bill was 2

pages long. The Economic Committee, which also submitted &,regpressed its opinion on
onepage. Most comments are quite general and none of them touch upon economic onerosity

in particular. e Opinion of the Economic Committee of 22 March 1996 and Opinion of the
Committee on Structure and Activity of State Authorities of 21 May 1996; The process of
private law reform in England is more complex and transparent. The Law Commission is
known to onsultstakeholdersand academics on its proposals and to provide detailed reports
regarding the suggestions for reformmiakes

117 At the sitting at which the Bill was discussétkere was a minor debate aboutphe i nci pl e 6
wording, but nobody contestehe power it accords to the jusldsee Verbatim Report of

Sitting of the BulgariafParliament of 4 September 1996.

118 See footnotd (Chapter L
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applicaton of the principle, which | explain int@&pter3. There wasalsoa general
predisposition by the government to favor the principle.

In 82.3.2.3, Inoted that LO s  d rexamined thes legislation of many jurisdictions,
among which Poland, Hungary, and the USA. Thgislation of these three
jurisdictions containegrinciples on impracticabilitat thistime.!2° Perhapsegislators
could have been inspiremnsideringBulgarian juriss had an app@ation for Polish
law, as underscored 82.3.3.2Moreover in the same sectiorclarified thatmportant
writings by Dikov on lhe subject were republishéal 1994 Also, asexplainedin

§2.3.1.1, there wer@Pswho werepersonalf motivated to introduce the principle.

Whatever the r@sons for enactment, it is perhaps more astonidhomg an English
perspectivehatthe introduction of such a powerful doctrine as economic onerosity did
not merit substantial critical discussidny scholars. It is precisely the absence of
detailed contemporary analysis on how this powerful doctrine fits with the rest of the
body of Bulgarian contract law which motivated mgsearch and indicated an
opportunityfor debateThe first ®ontemporaryanalysen the subject ggeared only

after the doctrinewvas passed.These studies are more or less introductory to the
principle itself and do not attempt to recondilavith existing Bulgarian contract law.
They neitherexplain the origimor the influeices behind the principle in Bulgarian

law.

Stoychev presents a short overview of the development dioitteinein German law
andmentionst he exi stence of 6si miA ad Englamd e gor
without going into much detail of how the cgoeies differ from one another or
examining interpretation or case |a%.He also describes other Bulgarian norms that

incarnate a similar concept to economic onerosity or give power to one party to modify

119 Article 16-1 of the Law on Agricultural Tenancyacted in 1996 conveys a similar idea to
article 307  drduimstances that the parties did not consider at the time of entry into contract
modify and induce nocmquivalence of their obligations, any of the parties may demand
contract modi fication. 6

120 Section 2615 (UCC), Section 241 of thE959 Hungarian Act ndV, Article 357 of the
Polish Civil Code; It should be clarified that the original version of the Polish Civil Code of
1964 did not contain this provisiohhe principle wage-enacted in 1990. For the reasons and
influences, see DéayglibracorracRel dlrawchangementinpeevisibl® s
des circonstances et ses remégtesle de droit comparé: EspagRelognéFr ance 6 ( Mas't
Thesis, Université Paris 1l 2013)
<http://idc.uparis2.fr/sites/default/files/memoire_dagmara_planutis.pdf

121See Stoychev (n §25.
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certain termns of the agreement unilaterally. Stogghhowever,neitherexplairs the
contributions of Bulgarian doctrine prior to 19#4dr clarifies why Bulgarian law

allows such ongarty modifications.

Staykov, by contrastelaborates the criteria of application of the prinéfsien the
basi s ofandn keolvadvsd w o iinlg2.3r32. Hiswritmgs dreimportant

in synthesizing the criteriproposedby these authorbecause article 307 is rather
vaguely worded. The fact that courts have relied on these criterepéared in
Chapter3, al© demonstrates the influence tBatigarian doctrineontinues to exercise

on adjudicationNonetheless, Staykov neither provides a comprehensive justification
nor attempts to reconciolfewtihe K6 Pr iwhmcichl e s
fundamendl principle of Bulgarian law¥?® He explains that economic onerosity is an
unusual doctrineiolating the pacta sunt servandgrinciple (sanctity of contracts) in

the name of fairness and good faith. However, while fairness and good faith are
underlying pmciples of Bulgarian contract law and are mentioned in multiple
provisions in variousaws they lack definition in the law. Their meaning has to be
derived through examining Bulgarian doctrine or through interpreting the spirit of the
law, which inevitaby opens the dor to subjectivisnwhen they have to be applied in
concrete case?* In that regardChapter3 highlightsthe difficulties of interpretation

faced byBulgarian courts

Textbooks authors ircontract and commercial law also content themselves in
describing the principle as O6necessarybod
strict application of sanctity of contris leads to unjust results. Theighlight that the
principl ef adrs Buloga rnieanalreadyaexisied im articie 266, para t

2 (LOC).**> However, none of thenaddresseshe question why it existed in the

communist LOC to begiwith. Article 266, par2s t i pul at es: ol f in

122G5ee Stayov, OEconodmicn Ohm4)y 0osbt gy kebuySic Stadtibus Cl a
I nstituted (n 62

12 He asserts that Roman jurists believed that law was the gobdfand jus(ius est boni et

aequ) and clarifies that the enforcement of contracts which would bankrupt one of the parties

or which would lead to unjust enrichment is neither just nor g&d; k ov 6 Ec o n o mi
On er o s i)tHpveve(, Ime foBgts that economic onerosity did not exist in Roman law and

this explanation is anachronous and illogical.

124 Stoychev alerts to this danger by stating that IkCedemonstrates huge confidence in the
cout s6 and that the wording of the principle
is interpreed factually. See Stoychev (n)68.

1250gnyan GerdjikovCommercial Transaction@™ edn,TIP 2008) 5357.
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performance of the contththe duly determined prices of materials or labor change,
the compensation shall be adjusted accordingly, even where it was agreed upon as a
t ot al Cossideningh O C didden Italian dimensiomiscussed in §2.3.2.2
examined theCodice civilein more detail.| discovered that the said article a
Bulgarian interpretation ofs article 16642° Indeed thetwo maindifferencesbetween

the articled the Italian article stipulates a threshold of charaged requires
unforeseeability stem from the factthat in communisnmBulgaria had aplanned
economy Legislators did not dwve to fix the threshold otthange of the price of
laborimaterialsbecause all companies were statenedand the prices were fixed by

the governmentVe explore the importance of arte266,para2 in 85.2.2

Other textbook authe simply contendhat economic onerositwas 6t heor et i
justified by German doctrined without ex
this justification is applicable to Bulgarian law or how thepiple operates in German

law.1?” The lack of critical analysis of the principle both from a Bulgarian and a
comparative standpointis one of the gaps myesearch is attempting to fill.
Furthermore, as it was emphasizedhe previous sections, Bulgariannt@ct law is

heavily influenced by many different systems, both Germanic and Romanistic in spirit,

so the direct borrowing of foreign theoretical justifications may not prove helpful for
bridging gaps in Bulgarian legal theory. In this ligBhapter 4 exloresthe theoretical
underpinning of the principle in Bulgarian lamd examinebow it fits with the corpus

of the Bulgarian law of obligations.

For almost a decaddBulgarian commentatorabandoned the study @&conomic
onerosity Theybecamenterested in it once again in the context of the economic crisis
that hit Bulgaria in 20088 These articles provide a general overview of the principle

as well as comparisons of the wording of similar concepts in other jurisdictions.

26| f by r eas on nsfances hdve acairsed iecaehseseor dedreaseslin the
cost of materials or labor, such as to cause an increase or decrease greatertéimh ohte

total agreed price, any contractor may request a review of the same price. The review may be
grantedony f or the difference that exceeds the t
127 Kalaidjiev (n 10) 323.

18SeeSi | via Tsoneva, 6Short Notes o nandother: o mi c
(eds), Law Developmenin a Globalizing World(Feneya 2013) 356, Ekaterina Mateeva,

ONecessary Changes in the Principl &€Céofi nEco
Contemporary La@ Problems and Tendencids Si b i 2011) 243, Di ana
Application of the Institute of Economic Onerositth t he Condi ti ons of Ec
Gl obal Crisis and Economic Devel opment , Var

Onerosityé [2011] 9 Turgovsko i konkurentno
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Particularly interestng i s Mateevads arti cprei nacsi pilte @
unclear criteria of application in light of comparisons with the wording of provisions

in other jurisdictions, PECL, and the DCFR. The only contemporary article on
economic onerosity publised abr oad I found i s Si | vi
Bul gar i%Tsonkva also Gompares the wording of article 307 with the warding

of provisions of other jurisdictions and clarifies fhe i n ccritgriboé aplication

2.4 Conclusion

This Chapter pesented an overview of thdiosyncrasiesof Bulgarian aw, which
distinguish it from other Westertaws, in order to introducethe reader to the
framework in which economic onerosity operaaesl to explain why the study tife

principleis a gatewayo understandin@ulgarian lavd s ¢ o m it hlso yrovidgd

historical background on how and why economic onerosity was developed in Bulgarian

law. The goal was texposes o me of t he Opatbinthewosdsaff | e
Paul Mitchell,**° in Bulgaria and to fill some gags that contemporary Bulgarian

scholarship has naiddresed

Firstly, | expoundedhe specific fluid structure of Bulgarian laamdthe main sources

of the Bulgarian law obbligations, which are relevambr my study Then | paid
attention to the turbuleptrocess of developing Bulgarian law throughout all three main
periodsof its evolutior® postLiberation, communism, and democra@yishistorical
inquiry is necessatyecause contemporary Bulgarian law, including the tgalliexts
most relevant tthe application of economic onerogityghe LOC and the L{bear the
scars of the radicalhanges thaBulgariaexperiencedThese documents acemplex
compilations andcontain principles created or borrowedring all three perids.
However, even Bulgarian scholars are not fully awafréhe origin of allprinciples
because of decades of censqgushihis worrisome factmotivatedme to undertake

comparative and archivaésearch to demonstrate Bulgariandasy por osi t y

Becauseof Bul gar i an | a wnatsral termdenayttd inconsisgsn scholdrs

and judges took the lead filling gaps in the law. Moreover since the birth of

12912011] 1 Acta Universitatis Danubius. Juridica 1288.
BOMitchell, 6 Patterns of L20lgal Changed (n 2) 177
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Bulgarian law, for historical reasons, comparative law has been the priothrgf
legaldevelopment. Nonethelesslik e leading jurisdictions lik&ermany, France, and
England whichusually seek inspiration itheir ownheritage or unlike otheMWestern
jurisdictions, which compare thdews primarily with those of leading jurisdictions,
Bulgarian law is not faithfuto any legal systemit is infused with miscellaneous
Romanistic and Germanic principles anemnants of communist ideal stirred with

Bulgarian creativity.

Finally, | presented thelevelopment of egwmic onerosity in Bulgriato tracethe
Bulgariancontribution to the principle an remedyan historical injusticel wanted
to give credit toscholarswhoseinvaluableimpacthas beengnored | also presented
an overview of the main articles on economic onerosity, winakie recently been

publishedto demonstrate thdhere are

1) no substantial studiesn how economic onerosity fits in Bulgarian law and
whether its existence theoreticallyjustified,;

2) no detailedexaminations otase law shoimg how the pinciple is appkd in

practice;

3) no comparative studies on economic onerogjting beyond the mere

comparison of the wordings of provisions in other jurisdictions

Theseissues motivated me to take a small step in that reg&ttapter 3presentsa
functional comparison between economic onerosity and frustration. Chaialyzes
the differences identified in ChaptefrBm the perspective of contract theoGhapter

5 studies theole of Bulgarian and Englisfjudgesregardingageements
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Chapter 3

A Functional Comparison of Economic
Onerosity and Frustration

3.1 Introduction

This Chapter engages in functional comparative analysis of thprinciples of
economic onerosity and frustratiom establish in what instances (if any) they reach
similar resultsAs explainedn Chapter 2under the influence dbreignlaw, Bulgarian
scholarship has vigorously debated tlezessity of aodified principle on changed
economic circumstancesnce he 1920s During communism a principle ammerous
performancewith a very limited scope was included in th@Q, very likely asa nod

to Dikov by its drafters. Nevertheledsgislatorsenactedeconomic onerositgsarticle
307 of the LCas late a4996, anidst the worst economic crisBulgariafaced in its

history?!

This article stipulates:

Economic Onerosity

A court may, upon request by one of the parties, modify or
terminate the contract entirely or in part, in the event of the

occurrence of such circumstances which the parties could not
and were not obliged to foresead should the preservation of

thecontract be contary to fairness and good faith.

1See §.1.
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In England, by contrasthere is no equivalent principle. English colndse developed

the doctrine of frustratigrwhich emerged from the decisionTdylor v Caldwelf In

the said case, the defendants had contracted to hire out the Surrey Gardens and Music
Hall for the purpose of giving four grand concerts on four designated dates in 1861.
The hirers agreed to pd&100 on the esning of each of thes#gates. Sixdaysbefae

the first concert, the hall was destroyed by actaefire. Blackburn J helthat the
defendants were not | i askedaveitigsing ahd expegsess f o
because he contract had been discharfgpomd on
the beginning have known that it coul d

continued to exist. o

Bl a c k Is conclusialthiat there was amplied conditionin the agreemenhat the
propertyshould continue to exiStvasin stark contrast o E n g | icemmitneentu r t s 6
to the absolute force of contraghe English position towards changed circumstances

prior to Tayloris elucidatedoy Paradine v Jan€1647) in which a tenant, sued for rent

due upon a lease, pleaded that he had been dispossessed from his tenancy by an act of
the Kingds enemi es cdudlrelad:0 ud Whhemo tyheearmsar
contract creates a duty or charge upon himkelis bound to make it good, if he may,
notwithstanding any accident by inevitable necessity, because he miglurbened

against it by contrad®.

The test of frustration has evolvsthce Taylor. In modern English law, frustration
terminates a cordctautomaticalywh en circumst ances become
from the time of entry.Judges, nonetheless, have been reluctant to apply this doctrine

to cases when performance becomes excessively onerous, to enforce freedom of

2(1863) 3 B & S 826; dlike economic onerosity which is a complex transplant, frustration is
the result of English judicial activism. 1t
condition bears a striking resemblanceltusula rebus sic stantibuReinhard Zimmerisnn,

The Law of Obligations: Roman Foundations of the Civilian Tradi{thna1990) 580; As
explainedn 81.2.1, theclausulais alsoconsidered the forerunnef economic onerosity

3 Taylor v Caldwel(n 2) 833.

4 In deriving his conclusion, Blackburh cites the writings of Pothier (at 834 and &33)

French philosopher whose interpretation of the will theory had a profound influence on the
Code civil In the 19' century English judges sought inspiration in his wavken analyzing

the nature of agreesnt. See footnote 7L papter ); In Chapter 4, nevertheless, we explain
that despite the fact that Bulgaria and Eng
different role.

®EWHC KB J5, 82 ER 897 [3].

®The o6radically diaedinbavis Edntdactdrdl356] AQvGDG ancethua n ¢ i
reflects the more modern articulation of the principle of frustration.
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contract ando preventparties from using frustration as an escape route of imprudent
bargains. English courts encourage parties to insert force majeur®ranardship
clauses which stipulate the circumstances in which they would be applicable and the
consequences they wouldve on the contraétWe examine the likely reasons for this
apprach in Chapter dndanalyze the question whether force majeure/hardship clauses

maylead to the same resuéis theBulgarianprinciple ofeconomic onerosity in5g3.2

In light of theconceptual differences between Bulgarian and English law, which appear
at first glance, ti should be noted that due the economic crisis that Bulgaria
experiencedn 2008,Bulgarian courts have recently had the opportunity to examine
casesarguingecononic onerosityand have allowed its applicatiowhile case law on

the principle isscarceit providesanoccasion to study the judicialtitide towards it.

It seems interesting,om a comparative perspectjte examingo what extent and in
what situatons(if any) economic onerosity and frustration are functional equivalents

essentially, in what caséiseyreach similar results in similar circumstances.

For that pupose, this Gapter compakee conomi ¢ oner osi dcopds an:
andcriteria of application(83.3, §3.4, 83.5as well agher effecty83.6). It also refes
to relevant case law in Bulgaria and in England to substantiate the compBesare
that, nonetheless, certain clarifications regarding the angle of compahisaid be

mack.

3.2 Are Economic Onerosity and Frustration Comparable?

In 81.4 | contended thatre of the difficuties of this study stems from the fact tta
doctrines it purports to compare were conceived with different purposes in mind, in
different time periodsand in diffeent legal traditions. Theyo not have the same scope

of applicationeither The principle of economic onerosity was specifically designed to

"For instance, iMhe Nemd 1982] , Lord Roski || contended t
be invoked to relieve contractinmarties of the normal consequences of imprutdeatr gai ns, 6
AC 724, 752; h The Mayor and Burgesses of the London Borough of Tower Haiztd,J

declared: 6Our courts have no power to absol
tobelessheef i ci al than expectedéd (CA, 14 Deceml
8William Swal ding, 6The Judici al Construct
McKendrick (ed),Force Majeure and Frustration of Contra¢t2 nd e dn, LIl oydés

18.
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address issues of onerous performance by legisl&orenB u | g anmagrogadromic

outlook in theeaty 1990s when article 301.C) was drafted, it seen@obablethat

the working group was mostly concerned about the effects of inflation on contracts.
Frustrationhowever was conceived by Englistfourtsmore than 130 years earlier, in

the 19" centuy, to counterbalance tiview thatcontractshad to be performed literally
Frustrationds criteria of appTayla®aThé on h.
current test was laid out by Lord Radcliffe Davis Contractors He stated that a
frustratinge v e n t may arise when, Owit hout def
obligation has become incapable of being performed because the circumstances in
which performance is called for would render it a thing radically different from that
whichwas undertakehy t he tobnwaschét this®that | p

Case law demonstrates tHatstration, unlike economic onerositynay encompass
diversesupervening eventthe doctrine may be applicableinstances of, for example,
destruction ofsubjectmatter, unavailability of the subjenotatter or something
essential for the performance, illegality, EtdBulgarian lawaddresses these issues
through its doctrine ofimpossibility of performancé.lt distinguishes between two
types of impossibityd &he insurmountable forédvis majoror force majeurg and
dhechance occurrendécasus fortuitous However jt should be noted that there is no
consensusabout the difference between the tetfnand courts often use them

interchangeably®

9 As explainedabove Blackburnl found an implied condition that the property should continue

to exist and refused to award damages forpeniormance to the plaintiffs.

10(n 6) 729.

11 See, for instancé\ppleby v Myer$1867) LR 2 CP 65IThe Nemd1982] AC 724 Fibrosa

Spolka Ackcyjn§l943] AC 32.

12 Apostolov claims that a chance occurrence is a natural event (earthquake, flood, epidemic)
while the insurmountable force amounts to the action of a persgisldtion, strike, theft),

Ivan Apostolov,The Law of Obligatins: General Par{first published 1947, 3rd edn, BAN
1990) 233; Kalaidjiev, however, contendst there are no serioa®gmatic arguments to
support this distinctiomingel Kalaidjiev,The Law of Obligations: General Pg#th edn, Sibi

2010) 320.
BinDeci sion 579/2003 on civ.c.1329/2003, the
approved the conclusion of the regional C ol

chance occurrenceéthe heavy rainfalfedaand th
events leading to an objective impossibility to perform. To qualify an occurrence as an
insurmountable force, it is not only necessary that it takes place, but also that it Was twt

t he promi sor 6 s sohetinnes BulgarianMourteesoev etrhe  Fr ench t e
majey e & al t h o wusgdhin Bulgariai sl engats | at i Decision 28/2089 oB ACO s
com.c6/2008.
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While the qualification of the supervening eventd@surmountable fordeor chance
occurrencéis still debate, it has no practical implicationsecause both events have

the same effedt nonperformance is excusedhis distinction seems to have only
historicalvalue because thetsrms were paif the 1892LOC, which, ashighlighted

in Chapter 2was based on th&odice civileof 1865 that in turrwas inspired byhe

Code civil Bothvis majorandcasus fortuitouare concepts inherited from Roman law.

The curent LOC contains the terméc hance & @anur roeinncpeods si b i
per f orltaticledd-1dn 06 i mp obeassia btiiking résgniblance to article

1218 of the currertodice civilé® and articleB9 on its effectseems tduseits articles

1463 and 1464’ This serves aurtherevidence fomy claims in §2.3.2.2thdt OC 6 s

drafters borowed secretly from Italy

't is also interesting that the &éinsur ma
LOC, made asudderreappearance iarticle 306 (LC),*® which was enacted together

with article 307 on economic onerosity1996 This reappearance created a conceptual
disaepancy while the remedy fopermanenimpossibilityis rescissiorby operation

of law,’® the remedy for theinsurmountableforced in article 306 is unilateral

“Art. 196, para.1 (LOC): 6 The sell er shall have the righ
even when the movable propetias perished or has been damaged, if this has happened
because of its defects or because cfi@ce occurrencé.

S Art. 81, para. 1 (LOC): 6 A pshall mot Isediable if thémpossibility to perfornan

obligation is due to a reason for whichhecadimet f ound t o be at faultd
Article 89 (LOC): dn case of a bilateral agreement, if the obligation of one of the parties is
extinguished due tmpossibility of performancgehe contract shall be rescinded by operation

of law. Where the saiimpossibilityis only partial, the other party may claim a respective
reduction of its obligation or rescission of the contract in the court, if it does not have sufficient
interest in seeking partial performartéce.

18 Art. 1218 (Codice: 6 T h e  pr whordoes rmt perform exactly his due obligation owes
compensation for damages if he does not prove that his default or delay is due to an
impossibility of performancehi ch cannot be attri buted to hi
17 Art. 1463 (Codice:

Orotal Impossibility

In contracts with corresponding performance, the party released from its obligations due to
impossibility of performancé256) cannot ask for countperformance and must return what

it has already received, according to the rules concerning the recovemsrpagments ..

Art. 1464 (Codice:

@Partial Impossibility

When the performance of a part has become only partially impossible (1258), the other party
entitled to a corresponding reduction of the benefit due from that, and may also withdraw from
the contrat if it has a partial interest in performance (1181).

18 Art. 306(1),LC: 6 A p r danraicanmercial transaction shall not be liable for failure to
perform due to amsurmountable forceWhere the promisarvas already in default, he may

not invoke theénsurmountable force 6

19 See footnote 15.
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termination?’ Because oBu | gar i an dualismdistussedlinaGhdper 2,
depending on whether the transaction is merchant omresohant the remedy is
differen©® termination has only effects for the future whikscission requires that

parties be put in the position they weeddre entry?*

These clarifications are important for several reasbimstly, theregime of excused
nonperformance illustratehe patchwork approach of Bulgarian legislators discussed
in 82.3.2.Secondly, some criteria of application of economic onerosity are derived by
analogy to impossibility, but the regime of impossibility iccoherent. Thirdly
frustration at first glancemay be a likelypartial functional equivalent ofeveral
Bulgarian doctrinesAlthough| explainedmy motivation to focus on a comparison of
the English and Bulgariarapproach toimpracticability in 81.2.1 and 81.2.2 and
discussedsome of the difficultiesl have encountered in functionally comparing
frustration and economic onerosity .41, it seemgelevant tafurther clarifysome

of my arguments.

3.2.1 The Choice of Angle of Comparison

While the various Western legal systems diverge on the remedieghjsical
impossibility and illegality, there is consensus that such instaBgegse non
performanceNonetheless,ssexplained in §1.2Westernjurisdictionsdo not address
supervening onerousnesssimilar ways andhe jurisdictional responsedonot fdl
into the classical RomanistiGermanic and commolaw categoriesMoreover the
subprime crisis of 200and 208 affected many European jurisdictions eittgectly
or indirectly, including the UR and BulgariaAs Bulgaria accumulatedase law on

ecaomic onerosityjt is interestingto compareits approachto the approach of a

20Art. 306(5),LC: 6 1 f t he dinsurmountable forokists soHoag that the promisee
loses its interest in the performance, he istledtito terminate the contradihe promisor has
the same right. 6

21 Note the difference between rescission and rescission by lawoirheris always related

to a breacloy one of the parties. The latteeitherinvolves breach nor default: is granted by

law.

25hiv Chowla, Lucia Quagl i eWorldShaks dffected tha s z
UK Economy?6 [ ZOdladdQuagely Biketnkl670 f
<http://www.bankofengland.co.uk/publications/Documents/qughielletin/2014/gb149206.

pdf>.



http://www.bankofengland.co.uk/publications/Documents/quarterlybulletin/2014/qb14q206.pdf
http://www.bankofengland.co.uk/publications/Documents/quarterlybulletin/2014/qb14q206.pdf
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jurisdiction, which, at first glance, haa pronouncedly differentattitude to
impracticability.

Such stark contrasts may affect not only trade in the EU, but may also héicatimms

for theharmonizatiorproject In that light, the approach to onerous performance seems
indicative ofsubstantial differencdsetween theontractual valuesf jurisdictions In

§82.3.3.1, we discussed that even in the aftermath of WWI, whichedg\adfected

entire EuropeBulgarian and English doctrimggnificantlydiverged on whether courts
shouldinterveneand remedy the consequenoéwar upon the contract. The Bulgarian

choice to subsequently create an expliddctrine geared towards sapening
onerousnesgather than to reconstruct and redefine the existing doctrines on
impossibility of performancis also revealing of Bulgarian legislatdors s peci al att

towards this questioof law.

It is also worth mentioning that similarly to English couBsilgarian courts ab
respect p awinclueefd@ace ajerredddship clausas their agreements

and to determine the consequence of supervening events upon the contract
themselve$® One of the main differences with English law, nevertheless, is that
Bulgarianlaw is concerned with the protection of parties that were not farsighted
enough to foreseand/or provide for the consequencesahesupervening events that
make a contract ewradictory to fairness and good fafthWhile the practical
implications of this requiremerare discussetielow, it should be underlined at this
stage that because of the existence of the principlémairmountable ford@eand
&hance occurrend@n Bulgarian legislationthe inclusion of force majeure clauses in

contractss uncommorin Bulgaria:parties generally fegrotected byegislation®®

23 Kalaidjiev (n 12) 326.

24 Contrast this approachi t h  Mc Car di eBladkbusn Babbirfil818]rl KB 540, n

551 that a contract with a war clause and a contract without a war clause cannot have the same
consequencdsr the vendor (See §2.3.3.1); The instances in which parties may opt to contract
out of a principle seem revelatory of tedues of a given contract law aaflits conception of

the contractual relationship, as disadi®n Chapter 4.

%5 Kessedjian argugethat French companies also do not have the habit of including hardship
clauses based on questionnaires she sent to French companies. The reasons, however, diverge.

Someinrhouse | awyers from her survey said that
provided and not | eft to future changes. d O
insurance coverage for their lobgrm contracts whem hey i ncluded a har

Catherine Kessedjian, 6Competi ngi pAdpp(rd2EEH)e s
IRLE 415, 421.
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Recently some Bulgarian partieshave begn to include such clauses under the
influence of foreign praate. Usually, when entering international agreements,
Bulgariancompanieslo not have leverage to impose Bulgarian ésngoverning their
contractand have to agree om applicabldaw they do not know wellHencesome
companies have transferred their ihabf including force majeure clauses in
international contracts their domestic contractslowever, it is questionable whether

in the long run this practice wouldl our i sh as Bul gariabds big
Germany, France, and Itdlwhose cotractlaws provide rules on the consequences

of supervening events adfer a sufficient degree of protectidor parties which are

not faisighted enough.

3.2.2 The Goals of this Chapter

This Chapted s n e x twillsaeatyze wltethexr despite the differences in attitudes
towards impracticability that can be identified in the doctrinal discourse of the two
jurisdictions, Bulgarian and English law reach similar results in simileanmstances.
Essentially | attemptto establish in what cases, if any, economic onerosity and
frustration are functional equivalesn by compring their scope criteria of

applicatiort’ andeffects

It should be clarifiedhat some criteria ofpplication of economic onerosity can be

derived directly from article 307 while others have been developed by Bulgarian
doctrine and courts on the basis of legal thdommo st | y St aykovds, /
Di k o v 0 discussedn 182.3.3.2)or other provisions in the LOC and the LC. By

solely examining dicle 307,onecan make several obsenats

1) The article requires one of the pas to request modificatioi@rmination
before the court. This means that the application of the doctrine is not automatic.
This requiirement is emphasized becausgislatos used the auxiliary verb
Omay6é to wunder | i niaterferd laythimgelfh but ghauld gee c a

petitioned by one of the parties;

26 For statistics on Bulgarian exports, see the si¢ ofl g aNatioralGatistical Institute
<http://www.nsi.bg/otrasal.php?otr=€81=992&a2=993&a3=998&a4=1000#ceont

27 For the common law seek to identify the reasons which judges give to reject/permit the
application offrustration



http://www.nsi.bg/otrasal.php?otr=60&a1=992&a2=993&a3=998&a4=1000#cont
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2) The supervening event was unforeseen and the parties were not obliged to
foresee it;
3) The preservation of the contraadter the supervening event shoiie contray

to fairness and good faith.

The meaning and implications of unforeseeabifiytness, and good faith have been
clarified by Bulgarian doctrine and case law| @plainbelow. Moreovet there are
several additional criteria whidkalso analyze: the requirement that the aggrieved party
should not be at default regarding the contract before the supervening event arises, lack
of fault in producing the supervening event, the fundamentataenaf the supervening

event, performance should still be possible and incomplete, etc. It has been argued that
all of these requirements are cumulafiveven if only one criterion is not satisfied,

economic onerosity cannot be applféd

In contrast to eawomic onerody, frustration, as noted i83.1 was notspecifically

created to addressnerous performance. Its modern test was developed by Lord
Radcliffe inDavis Contractors He underlined that a frustrating event may arise when

6wi t hout heephrty adontractudl obgation has become incapable of being
performed because the circumstances in which performance is called for would render

it a thing radically different from that whiohas undert akenltway t he
not this that | promis d  t %8 In thlecsamé@ decision, he maintained that mere hardship

or inconvenience could not invoke the pr
or material loss itself which calls the principle of frustration into play. There must be

as well sucha change in the significance of the obligation that the thing undertaken
would, if performed, be a dfWheeasslortt t hi
Radcli ffeds test puts an eontabteabbiigatom n t h e
there are otbr important criteria which English courts examine: the frustrating event

cannot be selinduced and it should be unforeseen and unforeseeable.

Zlvailo Staykov O6éEconomic Onerosity of Perf
Pazar i pravo 19; Il vail o Staykov, 6The CI a
Bulgarian Commercial ba6 [ 199 8] 1 SuyrEkmeneoni pa sAiat §dv a
Changes in the Principle of Economic Onerosity in Article 307 oLtt&@ Contemporary

Lawd Problems and TendenciéSibi 2011) 234.

29(n 6) 729.

%0 ibid.
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For clarity,| have broken down thfeinctionalcomparison into several pargsrstly, |

examine how and whefmustration and economic onerosdye invoked. Secondly,

analyze if Bulgarian and English law approach lack of fault and unforeseeability
similarly. Thirdly, it i's indispensable to co
Bulgarian understanding afhe agr eement becoming O6cont

f a i Rinhlly, bcompare thel o c t reffeciee s 6

The hapter alsgefersto the Bulgarian doctrine @impossibilitydwhen it is relevant
to illustrate key differences betwetre Bulgarian andhe English approachThis is
also necessary becausome criteria of applicatiomf economic onerosityere

developed by analogyp those ofimpossibilityd

3.3 Invocation of the Doctrines

Economic omrosity and frustration are invoked in different wads alreadyasserted

article 307 obliges the aggrieved party to file a claim in coliis claim should

provide poof that all citeria of applicatiorare fulfiledand it should state whether the
aggrieved party asks for termination or fnodification It is crucial to underline that

the judge cannot interme unless a claim has been submitkent example, in Decision
11520083t he SCC decl ared: oOthe principle o

automatically, but should be demanded by

Under English laywpartiesalsoplead frustration in courfTherehave beennstances

when claimants asked for the recovery of extra cogjsamtum meruion the grounds

of frustratio® notably,in the leading casBavis Contractors2 Economic onerosity,
however should be claimed at the time it arises and not after performance is completed.
We will see in83.6that the court decisioan economic onerositlyas effects for the
future:thus it is essential that performance be incompletepasdible to invo& the
doctrine For examplejn Decision 53120073 the SCC affirmed a decision of the
lower courts not to honor a demand for contract modification on the ground of
economic onerosity because performance had already beewpleted Under

Bulgarian lawtheDavis Contracto <léim, if grounded on economic onerosityould

31S C CDPesision 115/2008 on com.c.774/2007.
32(n 6).
38 S C CPbesision 531/2007 on com.c.284(P0
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be inadmissibleHowever, in 85.2.2 we will see that Davis Contractors may find relief
even if performance is completég goplication of article 266, para (LOC), which
allows price nodification in a contract if there arearges in the price of labanéaterial

following entry.

Under English law, it is also possible to use frustratisra defense in a claim for
damages for breacfiIn that regard, frustration is similar to the Bulgarian doctrine of
ampossibilitydwhich parties rely on to excuse nparformance when they faceurt
proceedinggor breach Unlike frustrationor the Bulgariardoctrine ofdmpossibility,6
economic onerosity cannot be used as a defense in a clanedmhbecause the court
requires that economic onerosity be requested in a separateTdi@sis illustrated by
several recent court decisidpstatingthat economic onerosity should be argjire a

separate clailmndthatit cannot be used as a defense against a claim for breach.

It should be underlined, however, thatlaim for e&eonamic onerosityprecludes the
proceedings for breaehtil a decisioron the claim for economic onerosity is\dered

As the claimsare separatéfor economic onerosity and for breachjfferent judges
examine themlIf economic onerositys found the claim for specific performance
damages etc. becomes ungroundedf economic onerosity isiot establishedthe
proceedings for breaadtan resumeFor instance, i Ruling of 19 December 2008,

the SAC declared that the decision in the dispute on article 307 would affect the
decision in the dispute on specific performaride court refused to examittee claim

for specific performance before the decision on the claim of economic onerosity was
rendered.

These important procedural particularities regarding the invocation of frustration and
eanomic onerosy result in differences between theaope. Althoughlegislatosdid

not explicitly stpulate it and perhapdid not intend it, the invocation of economic
onerosity for ortterm contracts is futilbecausette filing of a claimdoes not in itself
suspendgerformance in a contract. The contract may be teatad or modified only
after the court decision has been rendgoetithe modification or termination will take

effect from the dat¢he decision enteiiato forceand not from the moment economic

34 For instanceThe Eugenigl964] 2 QB 226.

35S C C oGesision 829/2006 on ¢.2121/208BA C 6 s ob @018 dn com.c.738/2009 and
S A C Degision 92/2015 on com.c.4244/2014.

%3S A C BRuing of 19 December 2006 on civ.c.2325/2006.
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onerosity actually aros® a particularity of the principlewhich scholars have
criticized®’ Consequentlytheapplicationof the doctrine to shoterm contractseems
excludedsince the timeframe in which judges should render a decision is not specified
in the law.In 83.5.2.2,we discussa case, which took fivgears to resolve as the SCC

reversed a decision by the lowssurts.

The factthat economic onerosity produces effdoben the date of the decision and that
judges are not bound by any timeframe to render sideccan be regarded not only
asa weaknes of thearticled s  w g butlalsoag contrary to the Bulgarigrinciple

of good faith which calls for optimal coordination of the interests of all subjects of
law. We discuss the implications of this principle 84.3.2.3 It should also be
underlinedthatthetype of the agreement (lorsdport term) cannot make the invocation
of frustration pointless in itselfAs discussedin 83.6.1, f r us effecestaieon 0 s
automati® the contract would be considered terminated atithe frustration arose
and notfrom the date of the court decisimmwards Furthermore had there been
frustration, the promisor would be unable to perfosm giving effect to frustration
from the date of the court de@n and demanding damages for 1panformance for
the period beteen the occurrence of frustration and the date gbittggmentwould be

ungrounded.

3.4 DeceptiveSimilarities

At first glance, economic @mosity and frustration be&awvo important similaritied
both of them require that the supening eventbe neither selfinduced (1) nor
foreseefforeseeabldy the @rties(2). We will see however, thathese criteridnave

differentpracticalimplications in the two jurisdictions

¥Silvia Tsoneva, O6Short Notes o mnddthasgeds,mi ¢ On
Law Developmenin a Globalizing WorldFeneya 2013) 3538.
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3.4.1 No Fault Requiremenm

English case law demonstrates tifat essence of frustration is that it should not be due

to the act or election of the party seekingetly on it3® Therefore, if the impossibility

of performance is caused by one party or arises out of a dhaicparty has madé,

there is a breach rahthan frustration. This principle was formulatedaylord the
decisionfrom which thedoctrine of frustratioremergedBlackburn J stated that the
doctrine applied where performance was
contractor’® In the aforemetionedcase whose facts vexplainedn §3.1, the contract

would not have been frustrated had the defendants themselves settfgerarsic hall

Similarly, Bulgarian law considers that the supervergagntshould not be induced

by the party relying oit. This requirement stems from article-8{LOC): 6 A pr omi s
shall not be liable if the impossibility to perform an obligation is due to a reason for
whi ch he cannot b e While whis dule texplicitly eefera to f a u |
ampossibility ofperformancgdoctrine concurs that it appliby analogyto economic

onerosity?!
In this section, Explain that:
1) Fault is defined differently in English and Bulgarian law;
2) English and Bulgarian law impose a different burden of proof regarding fault;

3) English and Bulgarian law explore differargtusal chains

3411 Defining Fault

In England, nost cases in which selfiduced frustration has been found involve a
deliberate actby the party seekingdischarge.The boundaries of seifhduced
frustration, howewve seem difficult to delineate. Judges and scholars have engaged in

a discussion over the term o6faultodé used

38 Davis Contractorgn 6) 729 Paal Wilson Wartenreederi Hannah Blumenthdl083] 1 AC

854, M9; J Lauritzen AS v Wijsmuller BV (The Super Servant Tw@)9 9 0 | 1 LI oyd®ods
10.

% For exampleThe Super Servant Two 38), as discusséd §3.4.1.3.2

40(n 2) 834.

“1Stayjkoy G Economi ¢ OnkKalidjisvi(n12)824( n 28) 19;
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Taylor.In the decisionitselBl ackburn J said Owi t*haodut de
subsequently o6wit HOMhereadimthid conteiti$ urlikelythite r p a
a distinction betwasirtended, Traitelladsditstahasd wodbdd e f a u
have different meaningé He maintains thawhile6 f aul t 6 fersoto coraldcdt y r e
amountingeither to the deliberate commission of a wramgto want of care or
diligence, defaultefers to the breach of a legal détyTherefore, it is possible for a

party to acontract to be at defaulttabugh he is not at faulMoreover, it should be
stresedthat althoughmost English cases of seifduced frustration involve one party

that did not manage to prevent an event, there are some cases which involve deliberate
omissiongather than positivacts For example, iMertens v\Home Freehold C8the

builder of a house deliberately worked slowly and omitted to obtain a license which

was required!

The distinction between fault and negligence has also raised debate in Ehgland.
Joseph Constantirf Viscount Simon LC contendebat in a commercial context fault

should be treated as equivalent to negligéfdsyt Lord Wright reminded that in

previous case law fault was assimilated to positive acts against the faith of a 8ntract.

In the said case, there was an explosicasii p adliary boiler which prevented her

from rendering the services she was supposed to under a charterparty. the cou
established frustrationthbughthe cause of explosiomas not clarifiecand there were
doubts that the dehcee mghimvescéused the sumemvdniagd n
event. It has been argd nonethelessthat the question whether the presence of
negligence should necessarily exclude frustration has not been conclusively résolved.

Before examining how Bulgarian courts would a@mto the same facts, should be
underscordthat, fom a comparativetandpointthediscussion on the meaning of fault

and its relevance to frustratioreveals significanttonceptual differences between

42(n2) 834

43 ibid 840.

4 Guenter TreitelFrustration and Force Majeuré™ edn, Sweet & Maxwell 2004) 524
45 ibid 524-25.

4611921] 2 KB 526.

47" For a discussion, see Treifal 44) 53335.

4811942] AC 154.

4% ibid 166.

*0ibid 195.

SlEwan McKendrick, 6For &EheirNRaljtienship@and £€onmgarafive u s t r
Assessment 6 i n EWweae Majfeur end Brustratok of Cantda§nd edn,
LIloydés Press 1995) 50.
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England and Bulgaridunder Bulgarian lawfault is a generic term referrintp the
relationship between the doer and his unlawful condacluding its effect§? While
Bulgarian legislation does not provide a definition of fault, Bulgarian legisldtave

created different categories of fault whose nieguas been clarifiedybdoctrine®

The LOCr efers to O6d%éondegl i@gwemme,566 onac,d genc

which have been transplanted from Roman law throughCibice civile®” It is

generally recognized t hate talcd i dinfsfée raenrdc «

stems from the doérs i n.Wihen fault i3 imtentional (deliberate action), the person

at fault intentionally creates or promotes an unlawful result. When there is negligence,

the person or entity unintentionally causesantributes to an unlawful resift.

In both instanceshe unlawful result could either constituiebreaching the law an
breaching degal duty.Hence from a Bulgariarperspectivedefault as explained by
Treitel, the omission to obtain a licenseMiertens t he o&6del i ber at e
faith of a contract 6 adosephCorstgntineguiel hec e 6
considered as different types of fadltn  a | | of these cases,
will not be satisfied and the applian test of economic onerosity (Gmpossibility of

performancg will fail.

341.2 Burden of Proof

Bulgarian and English law have reverse burdens of pemg@irdingfault in contractual
relations. Uhder Bulgariarcivil law, fault is alwayspresumed® To disprove fault and
to benefit from theprotection of the lawthe party claiming economic onerosity (or

dmpossibilityy should provehat

52 Trayan KonovGrounds for Civil Liability(2" edn, Regul2002) 124.

53 0n the role of fault in Bulgarian law, see Trayan Korelected WorkéCiela 2010) 152
82.

> Article 94.

55 Article 247.

%6 Article 94.

7 On faultin Roman law, see George Mousourakisndamentals of Roman Private Law
(Springer 2012198-200.

%8 Scholarshipi s di vi ded about the meaning of 6gro
6del i berate actions6é6 and 6édgross negligencebd

negligendedr é s off KoBelmpled Vgoek 5315282.

Art. 45, para2 (LOC): o6Iln all cases of tort, faul:

contrast, in Bulgarian criminal law there is a presumption of innocence.
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1) It did not caus¢he superveningventby its actionsbmissions. While the
court may characterizehe type of fault, the result of any of the types
(negligence, deliberate actigrefc) is the sameasdiscussed in §3.4.161

non-performance is not excused.

2) It was not delaying performanpeior to the supervening evefithis stems
from therequirement for pgormance in good faitlliscusedin §4.3.2.3
In practice, as performance would be tremendously difficult or impossible,
he will need to pay damages for rRparformance. To illustrate, if a builder
had already delayed construction befamatural catastrophe or substantial
inflation, his nomperformance after the supervening event will not be
excused. This approach should be contrasted with frustration which has

automatic dects irrespective of the promior 0 s behavior p

supevening even{See 8.6.1)

3) In case ofdnsurmountable forcéthe promsor shouldalso show that it
properly informed the promisem writing of the eveli s occur r en
Otherwise, it owes damages for breach of information dufldds
requirement stems fromrticle 3068), LC®° ard is a transplant o€ | S G6 s
article 794). It, however,does not apply to economic onerosigor
examplerecently the Veliko TurnovdAppellate Courconcluded that the
partial non-performance was due tsupervening eveditsevere drought
which impededhe harvest of the quantiof grainstipulated irthecontract
of sale®! Thus the nonperformancewas excused anthe liquidated
damages clause in the contract could not be applied. However, because the
defendant did nbproperly inform the promisee, it owed damayéshad
to return the difference between the advance paymérnch constituted

more than 9% d the total sum in the contracnd thetotal price of the

®6A promi sor who dnaumountabledoecendisonotify the ather parim

writing within a reasonable time about the nature ofriteermountable forgeand its potential
consequences for the contract. In case of failure to notify, compensation shall be due for the
damages resulting from such failure.

¢1 Decision 368/2008mcom.c.661/2008.
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delivered grainbutwith an interestate®? English law does not have such
information duties in case of frustratiG@While the promisor would have
to return a just sunf frustration is establishedsexplairedin 83.6.2, it
would not pay interest on that sum.
In Englandpy contrastthe burden of proof is oftein thereverseto Bulgarian lav
the party suindgor breach should prove that frustration was-seduced.In Joseph
Constantineas notedabove, thecourt established frustrati@ithough the defendants
did not prove they were not at fault atiet cause of the explosion was not ¢iad.

Viscount Maugham contended

| can see no firm ground for the proposition that the party
relying on frustratio® must establish affirmatively thathé
cause was not brought into operation by die f a Buch & é
proposition seems to me to be equivalent to laying down that
the determination of the contract by frustration is not the
automatic result of the event, but is dependent on the option of

the paties..5*

Under Bulgaran law, determining the reason for thelosionandthd e f e nldcknt s 0
of fault in causing itwould have been essential festablishingdmpossibility of
performancéFurthermoreto useViscount Maughar s w tha appdication oboth
dmpossibilityd and economic onerositsomewhat depend on the pr omi sor 6 s
conducd to ensure itan benefit fra the protection of the law, ieeds talemonstrate

both thatit has performed in good faith prior to the supervening eaedtthat itdid

not cause the event

62 Had the contract been for the sale of grain only rather than for the production and sale of
grain from a specific place, ngrerformance would not have been excused as grain is a generic
good; Also, compare with Section 7 of the SdI&oods Act 1979 which discharges contracts

if specific goods perish without the fault of the seller or buyer.

% Diverse factors magxplainthis divergence:

1 Unlike Bulgarian law, the common law has not embraced the principle of good faith
and the conse@untialduties of good merchant, dscussdin §4.3.2.3;

1 Unlike frustration, temporary force majeure only suspends performance while the
supervening event lasts. As the promisor still needs to perform after the event ends, it
is more logical to inform thpromisee of its likely consequences on the performance;

1 The UK s not a CISG signatory.

%4 (n 48 172.



103

We shouldalsoemphasize thatoenpaed to English lawBulgarian lawhas a different
approach towards evidea and fact findingln addition to witnesses whaarties can
invite to court to testify, thBulgarianCode ofCivil Procedure allows judgés appoint
expert witnesses either because they daenessaryo do so or because a party to the
dispute requested such assessifrefiie courts sele@ixpert witneses from a list that
has been preapproved by the Ministry of Juskssentiallythe expert withesses under
Bulgarian law play a role much more similar to assessors under English liaw.
contrast to English courts which encourtyguse oparty-appointecexpertwitnesses

it is common practice fdBulgarian court$o appoint expert witnesséisemselves

If Joseph Constantinead to be decided under contemporary Bulgarian tlagcourt

would prdbably appoint expert witnesses to establighd¢ause of the explosion. The
defendants would submit evidence disproving fault as Wwetlinstance,na Bulgarian

case in which a car left for repair ah auto centecompletelyburned down, re
defendant had to prove that thee in thevehiclewasnotthe result obad repair, but

of adhance occurrend&This wasdifficult aslittle had remained of the caivhile the
defendantrelied on witnesses working in his center, the caaldo appointed
assessor¥. Their conclusion that there wassufficient evidence to ascertain thhe

short circuit, which caused the fire, was not the result of bad r@gaalrperformance
which is a form of notperformanceplayed a crucial role in establishingbac h a n c e

occurrence. 0

3.4.1.3 Causation

As explained abovejn Bulgarig the party relying on economic onerosity or
ampossibilitydshould dispove any fault in causing the supervening evienEngland,
however the party arguinfrustration was selinduced faces the challenge of proving

its clams. Furthermore to benéit from the protection of economic onerosity or

6 Article 195. On expet witnesses in Bulgaria see Vesselin Vouchkov,
Evidence in Civil Proceedingsd (2009) 3 Bul ¢
<http://zakonnik.bg/document/view/qanda/140775/242842

 See CPR, r 35.12; The Bulgarian approach to evidence reflects the spirit of the continental
tradition which favors cowappointed experts to parappointed experts. See Remme

Ver ker k, 6Comparative Aspects of 3HIEPZ?t Evi
97.

7 SeeS C CRuling 55 of 29 January 2014 on com.c.1466/2013.
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dmpossibilitydin Bulgarig the relying party should prove it was not in breach of the
agreement prior to the supervening event. In England, there is no equivalent
requirement as fatration is automatic. It is like\nowever, that the defaulting party

would pay damages for breaches prior to frugirati

Despite the different burden of praaidthedifferent scope of faulit seemsssential
to compare the Bulgariamd English approach toward@stablishing the causation
betweera part yods acttheompsssilnlitgonerssityampsrforamtitey

may reveal key differences between the values of the two jurisdictions

34131 The Bulgarian Approach

Under Bulgariardaw, parties are required to provide the care of a good hu€fand
nonmercharft® transactionswhile for merchant transactions they are required to
exercise the care of a good merchnthich is the highest degree of care in Bulgarian
law. These standasdare intimately related to the principle of good fdithhose role

we disass in84.3.2.3.1t should be underscored at this stage, however, that a party
performing in good faith would exercise one of these types of care depending on
whether it is a merchant or a nrarerchant. The explicit definition of two standards of
care in Bulgarian law ewocrages judges to have higher expectations of merchants
because they are profession®l§ailure to provide the relevant due care amounts to

fault.

Bulgarian scholarship has emphasized that due care is an abstract notion which is
establishedregarding the usual behavior of persons and entities in similar

circumstance$ Courts have to take decisions based on the concrete facts of the case

%8 Art. 63 (LOC); This term incarnates the Roman notionbohus pateamilias (care of a

father) and was transplantedBulgarian law from thd865Codice civile

% Art. 1 (LC) enumerates the types of natural persons and legal entities that qualify as
merchants and are expected to exercise the care of a good merchant. Entities and persons
beyond this scope muskercise the care of a good husband.

AT t . 3 0A2proifigoCin a trardsaction which is commercial with respect to him shall
exercise the care of a good merchant. o

“"Not exercising these types of care amounts
2 This symbolic requirement has littf@acticalsignificance becae by default judges are
expected taconsiderthe surrounding circumstances; While English law also applies higher
standards of care to professionals (for instance, the reasonable professional), it does not have a
specific standard for merchants.

3 See Komv, Selected Work§ 53 15282.
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and their view of what a usual behavior could be in the given circumstaiibds, at
first glance, this approach seesisiilar to the English standard of reasonable €are,

thereare substantial differencegtweerthe legal reasoning of the courts.

In case of economic onerosigyrticle 307 compelthe promisor to prove thite parties
6could not andfweeseerdt t bkl Buipgiegnrdoceimei ng ¢
argues that the requirement for unforeseeability itself is a natural consequence of the
standards of care bause a good merchamisband should foresee many types of
events on the basi$ their skills ad experiencé’ Essentially not foreseeing the event

amountgo fault

Bulgarian doctrine arguebat the second conditionb o b | i ge d d teferstbor e s €
the relevant objective standard of care (care of a good merchant or hudssfamet) in

the lawrather thantd he type of care def iedilli n th
analyze the implications of foreseeabilftpm a comparative perspective §83.4.2.

However,it is crucial to emphasize at this stagat the Bulgariampproach should be
contrased with English lawwhich prioritizes the partiés weis kexpressed in the
agreementWhile English judgeblave reliedn implied conditiongn the pastthe very

decision ofTaylor was based on an implied condition), in many cases frustration was
excluded on the grounds obntractualprovisionsevidencingrisk distributionor on

the grounds that the event was foreseeable and parties should have made a provision in

the agreement

To exclude nosintentional fault in causing ecomic onerosity,” a Bulgariancourt
should establish why the promisor did not foresee the event:
1) because the promisee did not provide due care in foreseeing the event (fault)
OR
2) because it was impossible mrésee the event (no fault)?

“0On the difference between the English reasonable person and the Bulgarian standard of good
faith, see 84.3.2.3 and 85.3.1.2.

“l'vail o St aykoon,erdBddhdami(lno 28Bt)a ylk9;v, o6 The C
Stai bus | nst i tYuatseedn (NN k28 )ov7 1 ;6 Ec o nBburgoveko iOner O ¢
konkurentno pravoAddendum.

"8 ibid.

" The party arguing onerosity claims it was not at fault, so intentional fault would be rare.
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By contrast, m case ofdnsurmountable forgé article 3062), LC’® requires the
promisor to prove that the event waisforeseeable ORnavoidable. While doctrine
does not agree whether unforeseeability and unavoidabilityuanelative criteria or
not,’® courts contend these criteria are alternatiegause article 30B) uses the

c onj un c%®This meadsdhat.thé promisor should prove either that it could not
foresee thesuperveningvent despite exercising good care @& it could not prevent

the event despite exercising good dré. should also benoted that doctrine has
severely criticized court decisiofs which the criterion for unavoidability has been
extended to cases of economic onerd¥ity. practice this implies that in establishing
fault in a claim for economic onerosity, camiill be looking for (1)unforeseeability

and(2) no delay prior to supervening event, as discussed 83.4.1.2.

3.4.1.3.2 The English Approach

The abovelarifications areessential because England as notecibove courts look
for acts or elections by a party that caused the et#mmtce in contrast to Bulgarian
courts, they are significantly more concerned aboutithgoidabilityof the eventWe
will analyzetwo examples to clarify howhe examination of dissimilar causal links

leads to different results in practice.

Example 1.J Lauritzen AS WijsmullerBV (The Super Servant Two)

In J Lauritzen AS v Wijsmuller BV (The Super Servant F#wjijsmuller could not
fulfill its obligation to transportt, aur i t zendés drilling rig b

Super Servant Two, sank. The contract explicitly mentioned that Wijsmuller had to

86 Ainsurmountable forcehall be an oforeseen or unavoidable event of an extraordinary
nature which has occurred after the concl usi

Al eksander Georgiev, 6The Insurmountabl e Fc
due to NorPerformance in a Commercial Transagt®@ [ 2001] 3 Bul gar ski
Pol ya Gol eva, 6The l nsur mount abl e Faton c e an
Practiceo [p2avbQa8]2; Ognydhsserdjiko@ommercial Transaction@™edn,

TIP 2008) 52.

80S C Cbesision 6/201%n com.c.1028/2011.

81 In French law the requirements for unforeseeability and unavoidability are not altgrnative
Barry Nichol, O6édForce Majeur e i RForceFMajeurecahd L a wd
Frustration of Contrac{ 2 nd edn, LIl o4dbébs Press 1995) 2

82 See Mateeva (n 28) 242.

81 1990] 1 Lloydodos Rep 1.
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transport the rig either by Super Servant Two or by Super Servant One. Nonetheless,
the latter wasllocatel to another@ntract.The couremphasized that the real questio

i swhether the frustrating eventlied upon is truly an outsidevent or extraneous
change of situation or whether it is an event which the party seeking torrélhad

the means andpportunity to prevent but nevertheless caused or permitted to come
aboutd*

It was heldthat had the contract explicitly mentioned transportation by Super Servant

Two only (and not an alternative between the two ships) and had there been no
negligence in causing the loss of the ship, the contract would have been fr§strated.
Nonetheless,he contract wasot put to an end automaticalyhen the 8per Servant

Two sank. 1 erded whenWijsmuller elected not to use the Super Servant One to
perform its obligation§®1 n ot her words, Wijsmullerés

link between the supervening event (the sinking of th@) simd its inability to perform.

Itisi nt eresting that Wi jsmullerds counsel 1
sinking of Super Servant Two and the impossibility to perform by referring to Professor

T r e b textbbokas well as prior unreported case Bilotably, Treitel argueshat if

a party which enterseverakontractscannot perform all of them due to an unforeseen
supervening event, he can use the means avaithbleto perform some of theiend
claim the others have been frusihghst ed p
choice® Nonetheless, the court reliezh Maritime National Fisf® to reject this
argument and to concludkat the reasons why VEinuller made theielection were
immateriaf® 8 a harsh outcome, which has been criticiZed.

Moreover,it should benotedthat the court did not establish the reasons why the Super
Servant Two sank. It actually concluded that the contract would not be frustrated no

matter whether the ship san®Ifigsankwithaut Wi j s

84ibid 10.

85ibid 9.

8 ibid.

8 ibid.

88 ibid 13.

89[1935] AC524

©“11990] 1 Lloydodés Rep 1, 14.

“"For instance, it has been asserted that the
source partially f ai Chtty énrContract§3ést gdn, A0lLZ) Volil,c u |l t
para 23064.

21'1990] 1 L10aydhs Rep 1
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negligence, theeot r act woul d not be frustrated b
to use the Super Servant Two, as noted above. By contrast, if the ship sank due to
negligence, as alleged by LauritZ8rthe contract would not be frustea as a party

cannot rely on a feinducedevent

It is very likely that the case would be resold#ffierently under Bulgarian lawotably
becausethe court would examine a different causal chanmd would attempt to
determine the precise reasons why the ship.saslexplained above, igarian law
assumes that the nqerforming party is at fault, so that party needs to pthatnon
performance wasxcuse@ for instance, it waslue to an impssible eventvhich was
unforegeable ORinavoidableWijsmuller has to present proof that iteat as a good
merchantand that the ship did not sink as a result of its actions or omissions. For
instance:1) proof that Wijsmuller couldhot have foreseen the sinkir{the weather
forecasts were goodhistoricallythe weather in that season wasorablg; 2) proof

that Wijsmullerdid notcontribute to the sinking (thefpllowed security procedures,

hiredqualified personnektc). Wijsmuller may ask the eot to appoint assessors too

The court wold examine the proof and characteribe factto conclude whether the
evidence disproves the assumption of faWlhile this approach can be derived from

the LC,it is indispensable underline that because the contract invohassjportation

by sea, the Code @ommercial Maritime Navigation @so applicable. Article 169
explicitty st at e s : OA contract of <carriage 1is
of féand without the fault of any party,
Thus thekey question for Bulgarian courts walilbe why the ship sank and,

consequentlyif Wijsmuller caused the sinking in any way

Moreover the English approactof treating theé p o we r t @ fagtdr which 6 a s
interrupts the causal link between the supervening event and the impossibility to
perform cannotbe theoreticallyjustified underBulgarian law. To reallocate Super
Servant OneWijsmuller would have to delay performaniceanother contracfThus

he would not perform thaecondcontractin good faithand the other party may request
specific performance, damages or bolthis unthinkable that a Bulgarian court
conclude that to perform in one contra@ party needs to perforin bad faithin

another contraciVe will analyze this asgzt in more detail in Chapter B should also

%ibid 11.
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be noted that the agreement between Wijsmuller and Lauritzen included a force
majeure clausk we discuss how it will be construed differently in English and

Bulgarian law in 85.3.2.2.

Example 2: Th&ugenia

In Ocean Tramp Tanks Corporation v V/O SovfrackiThe Eugenip® the defendants

had chartered the Eugenia to make a trip via Odessa to Wik their agreement
contained a clause stipulating that dangerous waters should be avoided, they headed
for the Suexanalthinking they could make it on time. However, the canal closed due

to military action and the charterers could not reach Inchay claimed frustration.

Lord Denning concluded that the Eugenia could have sailed around the Cape of Good
Ho p e b e c dactsthat it dids beramke more onerous or more expensive for one
party than he thought is not sufficient to bring about frustration. It must be more than

merely more onerofis or more expensive.©®b

It is also interesting to note that he examined the questitfasilt and foreseeability
separately. Hasserted: 6One thing that is obvio
the fact that theEugeniawas trapped in the canal; for that was their own #@#ilt.
Regarding foreseeability, heontented:6The only thirg that is essential is that the

parties shold have made no provision for [the event] their contract.The only
relevance of it being "unforeseen" is this: If the parties did not foresee anything of the

kind happening, you can readily infer they haveenadn o pr ov i®si on f or

Denningds view on foreseeabil it ylreitelas bee
for instance, argues that an important criterion in determining foresed&alslity
relevancels whether there is an indication that a party hasiraed the risk of the

evend s 0 c c The degreeckforeseeability should be high and the consequences

of the event on the contract should also be forese&4btastration could be prevented

only by an express provision that one of the parties stmmddthe loss. McKendrick,

by contrastcontends that while the resultTie Eugenias correct, the reasoning is

%411964] 2 QB 226.
%ibid 239.

%ibid 237.

9 ibid 239.

% Treitel (n 44 51416.
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suspect as there is authority, namélgiton Harvey® which we discusi §3.4.2.1, to
support the claim that a contract is not frustrated when the event which has occurred is

foreseeablé®

From a Bulgarianperspective the lack of explicit provision in the har t er er s
agreement would be of little relevance, asexplainin 83.4.2.2. The cruciguestion

for Bulgarian courts would be whether the parties were obliged to fottesetosure

in light of their duty to provide the care of a good merchifutihe answer is positive,

that in itself would already constitute faelten if the ship is not trapped, but in free
watersThi s approach shoul d Yewthatbadthe shiphoe d wi
entered the canal, there would have been room for frustration to'apply.

It should benotal that there appear to bgrounds to argudvoth force majeure
(Gnsurmountable fora@@ andeconomic onerosity under Bulgarian lafs discussed
above in case of dnsurmountable forcé, Bulgarian courts usually consider
unforeseeability and unavoidability to laernative conditions of applicationThe
charterers could arguémpossibilityd either on the grounds of an unforeseen
extraordinaryevent OR on the grounds of an unavoidabldraordinaryevent.
However, as noted in384.1.2, to preclude fault fdreach ofinformation duies, the
charterers should properly inform in writing the ve8sel o wegarding the
supervening eventWe should remind the reader, nonetheless dimgossibilitydonly
excuses noperformance during the duration of the supervening dotrdure ofthe
canalp the defendants would have to perform after the canal opens but would not owe
damages.

It seems likely that a Bulgarian court would establish that the closure was not
foreseeable, especially if it had to decide at the time Lord Denning didjdeetias

was the first modern closure of the Suez Canal. In cases involving claims for
ampossibility,6Bulgarian courts tend to examine the historical record of similar events
taking place’®? Besidesit seems unlikelyhat a Bulgarian court would conclude that

the buildup of French and British forces near Cyprus as a sign that the closure of the

%[1931] 1 Ch 274.

100 Ewan McKendrickContract Law: Text, Cases, and Materig' edn, OUP 2014) 711.

101 The Eugenign 94 239.

102 For instance, in Award of 30 April 2003 on DAC 141/2002 statistics on the regular monthly
rainfall in the area were examin&al conclude that the rain which prevented the plants from
growing wasunforeseeable.
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canal was foreseeable like Lord Denning héfdzor example, in a Bulgarian arbitral
decisiont* the Yugoslavian embargo (199®96) was considered as an objective
ampossibilitydexcusing nofperfamance during its durationtabugh the contract was

entered into in 1991 when Yugoslavia was breaking up and the United Nations had
issued a series of resolutions against it. Furthegmihe charterers iithe Eugenia

could not prevent the closure of the canal either, so they could arguadaiahty.

Finally, theCode of Maritime Commercial Navigation also allows parties to rescind an
agreement after ¢ ommewncocamsamces oadr thdt prevenyv oy a

the continuation of the carit® age for a |

Because of the particularities of invocat of economic onerosity discusseds3.3,
relying on econome onerosity for terminatiomiodification of tle agreement seems
difficult. The charterers would need to file a claim for economic onerostheaime

the canal closes. Consequentigcause of the nature of the agreement and because of
the weakness of Bulgarian law to give effect to economic ongrfosin the entry into

force of a decision, but at the same time not to bind judges with a timeframe to decide,
it would be more logical to pursue a claim if the agreement were for periodic carriage

by sea.

If the contract does not involve periodcarriage,there might be two possible

outcomes:

1) By the time Bulgarian judges examine the case, the canal may reopen and
performance will no longer be extremely onerous. The promisors, however,

would be in delay ahwould owe damages

2) Ifthe canalis stiltlosed by the time the case is examined, there may be grounds
that performance has become contrary to fairness and good faith,aaguee
in A3.5. However, the aggrieved part.y

requirement would be violated.

Had te parties made an agreemdot periodic carriage, the court could have
terminatel the agreement or modifigicto factor inthe additional expenses thabuld

be incurred because of sailing around the Cape of Good Hope for the future.

103The Eugenign 94 233.
104 Award on IAC 45/98 of 28 April 2000.
105 Article 167; | could not find case law on this article.
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Nonetheless, the ahterers would have to continue performing until a decision is
rendered (sail around the Cape of Good Hope for the first trips) and bear the losses due

to economic onerosity prior to the coalcision.

3.4.2 Unforeseeability

As explainedin 83.2.2 one of the conditions of application of economic onerosity is
that the parties could not and were not obliged to foresee the supervening event.
Similarly, English law requires that the frustrating event be unforeseen and
unforeseeableExamining case lawral academic writing shows thEnglish judges
expresconcern for both the risk distribution in the agreement and the objective degree
of foreseeabilitypased on the circumstances of the cByecontrastBulgarianjudges
traditionally seemto focus moreon the obligation to foresee resulting from the law
(objectiveduty of careas required by thstandards of good merchdmnisbangi rather

than the distribution of risk in the agreeméself. Moreover Bulgarian lawmay use

unforeseeabily as a cover for the politicahotivation behindtertain decisions

3421 The English Approach

When examining cases arguifrgstration,English courtsanalyzeprimarily if the risk

is expresly allocatedn the contrad if, for instance, the price is fixedr if there are
express provisions distributingsk and lossn case of supervening eveniscluding

but not limited to force majeure/hardship claudassuch instance€nglish judges
consider that there is no strong reason to interfere with the allocation the parties

intended. For example, lBnglish Hop GrowersScrutton LJ underscored:

| have always myself regarded it as in the public interest that
parties who, beingn an equal position of bargaining, make

contracts, should be compelled to perform them, and not to
escape from their liabilities by saying that they had agreed to

something which was unreasonaHg

106[1928] 2 KB 174, 181.
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Moreover, inJoseph Constantiné/iscount Simon LC declae d : 6There <can
discharge by supervening impossibility if the express terms of the contract bind the
parties to performance, notwithst®nding
Generally, &pressrisk allocation mayexclude the application of frustration because

parties would have agreed on the consequences of theasuipg event

There is also authority, notabWalton Harvey'° which demonstrates that a contract

is not frustratedvhen a superveningvent is deentkeforeseeable based on the context.

In the said case, an advertising agency had entered into an agreement with the lessees
of a hotel to &play an advertising sign for sevgears. The hotel was compulggr

acquired by the local authority and subseqyaiéimolished. Thus the agency sued the
hotel s | essees for breach. Whil e they
supervening event had been foreseen by Walker & Homfrays since they were aware of
local authority s  pat thentime of entryand thecompulsory powers of the local
authority could O6reasonably be supposed
contracting parties WWhWalker& Homfrags@oultd hasec t  w

al so 6guarded againsto thesupervening e

It is also conceivabléhat upon constructioof the agreement oof a force majeure
clausein particulay it is foundthatfrustrationis not excluded!! For instancgin The

Sea Angelit was assertetthat:

Even events which are not merely foreseen but made the
subject of express contractual provision may lead to
frustration: as occurs when an event suchaas s t lastsk e é
for so long as to go beyond the risk assumed under the
contract and to render performa@cadically different from

that contracted for. However, as Treitel shows through his
analysis of the cases, and as Ch#tynmaries,the less that

an event, in its type and its impact, is foreseeable, the more

107(n 48 163.

108 (n 99

199jbid 285 and 286.

10jbid 286.

111\We analyze the key issue of construction and whether English courts reach the same results
as economic onerosity through interpretation in 85.3.
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likely it is to be a factor which, dependiong other factors in

the case, may lead on to frustratithd

Essentially, English judges examitiee risk allocation in the agreement aathlyze
whether the parties foresaw the degree of changeuld have foreseen it based on the
circumstancesRarely, hovever, foreseeabilitys the onlyfactor that motivates their
decision.By contrast, Blow we examineinstances in whiclBulgarian judges have
rejected claims for onerosity solely on thegrds of foreseeabilityPerhaps e can
explain this aproach with the fact that unforeseeability is the most malleable criterion
of application of the doctrine and may be used as a cover for the political motivation

of certain decisionssdiscussdin 83.4.2.3.

3.4.2.2 The Bulgarian Approach

As highlighted in 83.4.1.3.1,unlike English judges, Bulgarian judges determine
foreseeability primarily from the perspectieé the requirements for due care (good
merchant and good husband) defined in the kaicle 307 compels the promisor to

prove that the partiestaote agr eement O6could not and we
supervening evenRecent case law, howeverpvidesmore clarity regarding how this
provision should be understao@he SAC hasunderlinedthat unforeseeability is
established onthe basisef6 cumul ati ve propositions: t
both parties or of one of them to foresee the changed circumstances and the absence of
an obligation to foresee proceeding from a legal norm, the contract or the principle of
good 3 aonetidess) my research did not identify a decision in which the
requirement for unforeseeability was not fulfilled because of a breach of duty to foresee
resulting from the contract itself. All decisions in which the application of economic
onerosity was excluet or recognized was able to find ground their conclusions on

the objective duty to foresee.

112[2007] 2 Lloyd's Rep 517 [127].

11335 A C Desision 365/2013 on com.c.212812; In this casehe appellants had filed a claim

for supplementing the agement under article 300), which wediscusgn §85.2.1. The SAC

concluded that filing a claim for supplementing was incorrect and that the aggrieved party had

to file for ecormic onerosity instead. The SAC saw the two claims in opposition. While for
economic onerosity the right to modify stems from the above condittbesiight for
supplementing st ems from an express provision made
the agreement] wupon the arising of circumstar
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In 83.4.2.2,1 discuss a claim for economic onerosity regarding a privatization
agreement in which economic onerositgsamnot recognized because ofamective

duty to foresee the event by researching the surrounding circumstances. In 83.5, we
will also see decisions apphg economic onerosity in whighe duty to foresee was
construed as the duty resulting from the law rather thangiteement ahough in one

of the cases there was an explicit termination cladseeover in a recent case’ a

party claimed economic onerosity because it was put in a difficult financial situation
since parties in other contracts it entered failed to perform. The S&luded the
application of the principle on tlemlegrounds that parties were obliged to foresee the
event: it e mpphrorsnanzeeoticontrdcta whictd may affect other legal
relationships of the merchant constitutes normal merchant ristharsiid risk could

be counted among the circumstances that a party was obliged to foresee when entering
t he c d'nitseems likelydthat English courtsay notconsider these factsot
because they are foreseeable, but because theyswepdy irrelevant and do not

constitute a radical change of circumstances.

A second key difference between English and Bulgarian law is that the operation of
economic onerosity anéimpossibilitypcannot be excluded by an express provigion

the agreement. To clarifgnce article 30Qives parties the right to a claiim court,

parties cannot insert clauses to circumvéeht énd avoid judicial interventioh” This

means that while they can specify the precise effects that a supervening event
constituting economic onerosityould have upon their agreement, they cannot insert
provisions declaring that the contract cannot be modi&edinatedin the event of
economic onerosityBesides courts cannot make an assumption that parties did not
want to modify/terminate the contract in case of a supervening event based on the

content of the contract bacse they would deprive them thfeir right to a claim

This particularity of Bulgarian law can be besderstood from the perspectigéthe

valuesof Bulgarian lavd in 85.2.2, for instance, we will see thaven ininstances

1145 A C Dexision 1589/2009 on com.c.1008/2009.

115 This fact also violates the requirement that the event should lead to an imbalance in the
particular contract at hand (lackequivalence of obligations in the same contract), which we
discuss in 83.5.

116 Article 26, para 1(OC)st at es: o6 Contracts contravening
as contracts infringing good morals, including contracts on inheritance that doedst@s

yet, shall be null and void. 6

WAnton Karl ov, 6The Advantages of a Cl ause

Turgovsko i konkurentno pravif, 23.
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wherethere is no economic onerosayd there are no provisions in the contract, the
price canbe modified under certain conditiobg relying on otherules However it

has been suggested tpaitiescan insert material advershange clauses that provide
for/against contract modificaticietrminationin case of milder changes that do not fall
within economic onerosify s st @ops&eringhow sensitive Bulgarian jugg are

to imbalances in the agreement due to supervening events, as we exp&ib, ih §
seems that it mape difficult to draw the linebetweeneconomic onerosity and a

material adverse chang€.Hence such a clause may be voided.

Regarding force majge clauses, Gaydarov contertat recent Bulgarian arbitration
practice to give effect only to the force majeure circumstances that parties have listed
in the force majeure clause danacceptablé?® He argues that even the detailed
enumeration of force majeure circumstances in the contract cannot prevent the
application of article 306 (C) which regulates th&nsurmountable force'®' He

further maintains that the fact that even legiskadital not pemit themselveso specify

the instances in which article 306 applies, but instead provided criteria for evaluation,
evidences that excluding article 306 is not allow@dy researchfor instancedid

not identifya decision in which the court excludee tipplication ofimpossibilitydon

the grounds that the parties had assumed the risk of force majeure/chance occurrence

in their agreement.

3.4.2.3 Unforeseeabilityas a Cover

It is interesting to remark that in Bulgati@ere are instances when coudgected the
application ofeconomic onerositgn thesolegrounds that the event should have been

foreseen In the casel found, the duty to foresee waderived from the objective

H8ibid.

119 This fundamental difference between Bulgarian and English law illustrates the important
divergence of values promoted by the conttaais of the two jurisdictions, as discussed

84.3.

120 pavel GaydarovBoundaries of Contractual and Delictual LiabilifZiela 2011) 1178;

For examplejn Award on DAC 16/95 of 1 August 1995, it was concluded that only the
circumstances enumerated in the force majeure clause could be characterized as force majeure.
121 The position of Bulgarian commentators lies in stzoktrast to the approach of English
lawd in 85.3.2.2, we demonstrate that it is possible to exclude the operation of frustration by
inserting a force majeure clause.

122 Gaydarov (n 120
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standards of camather than the agreement itséifguably howeverthis approach to
unforeseeability can bgsed to cover the politicahotivesof certain decisions

The most striking case #&decisiont?®in whichthe SCC concluded that the restitution

of land, part of the estate on which a privatized hotel with sport§ititsciwas
constructed, was not unforeseeable because the claimant had enough time to research
the surrounding legal circumstances when entering the privatization contraciourt
declared that economic onerosity was not applicable because the event was foreseeable.
To clarify, in the early stages after the fall of communism, two separate but important
processes were taking place in Bulgaria. The first one was the restithitand and
immovable property tdhe heirs of owners whose land and/or property had been
confiscated by the communist government after 84Zhe other process was the
privatization of stat@wned companies or property by local or foreign investorsesi

all companies were statevned during communism. In the abewentioned case, the
privatizer realized that pawof the land under the hotel Hought from the te
(privatized) was restitutedo the heirs of the original ownershortly after the

privatization deal was closed.

SCCo6s approach may be c¢ onWaltensarveydwhicht h t h
we menioned in 83.4.2.1In Walton Harveythecourt held that the supervening event

had been foreseen by Walker & Homfrays siatéhe time of etry they were aware

of the local authority s  pd aaquise compulsorily property and to demolishntd

that they should have made a provision in the agreemernhelrBulgarian case,
nonethelesghe plaintiff was uaware of the claims for restitution in that area, but the

court declared the event was foreseeable because the plaintiff should have done prior

research.

Nonethelessit seems thatWalton Harveymight have had a different outcoraader

English lawif the defendants had beemaware of the local authoribys  pat then s

12335 C Cbesision 673/2007 on ¢.324/2007.

124The return of land and pperty to their rightful owners was a legislative priority in the first
decadefollowing communism. Bulgaria enacted variolasvs enabling heirs of deprived

owners to reacquire the property of their relatives either in real boundaries or in equivalent
shara (the same area but in a different pla®s) the specificity of Bulgarian property lagee

Mario Bobatinov and Krasimir Vlahowroperty Law:Practical ProblemgSibi 2007); After

the fall of communism, the right to private property was recognizedlin@a r i aés const
See Pavel Sarafov, 60The Right to P99%]&t e Pr
Suvremenno pravb5-25.

125(n 99).
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time of entry because all conditions of application of frustration could have been
fulfiledd unforeseeable event, lack of fault/negligence in causing the acquisition, and
radically differentcircumstances as the hotel was no longer there. Unless the plans of
the local authority were public in some way, there was no way to know except by
chance. The Bulgarian caday contrastis unusualbecause it is grounded on the
assumption that the pritraer should have expected that it is possible to lose part of its
property because of the process of return of confiscated land/property, which was
taking place and thus it should have done more researtis is equivalent to a
Bulgarian court saying t@Valker & Homfrays that the demolitioof their hotelwas
foreseeable because in other parts of the country local authorities were acquiring and
demolishing property compulsorignd that they should have done more research on
the proces$ an argument whichn its ownmay be insufficient for an English court to

exclude frustration?®

Moreover it should benoted that the privatization agreement was entered into between
the investorand the local municipality (at&e authority). The return of land and
property was also carried out bya® authoritied permanent commissions apptad

by region. Essentially, at&e authority closed the transaction wilike privatizer at the

time the claim for restitution of land was alreaglypmittedby the heirs Althoughit

did not know, the municipality was selling propeaty part of which it was gointp

lose its right to sellConsequentlythe privatizeritherhad to suffer further expenses
(attempt to buy the land from the heirs) or lose part of the property.elmatter
scenario, the heirs could destroy the part of the building which was on their land, so
that they could use it in a different way, or forbid the privatizer access to the freet of

building, which was on their land, and use it themselves.

The decsion seems toidguise political motives agenerdly the process of restitution

of land was poorly handléddeclaring economic onerosity for this agreement could
have resulted into claime other privatization cases. This conclusion is reinforced by
theSCC6 s d e c |thkerewds hogproof thdt thd restitution of land led to a change

of the economic outlook which in turn imbalanced thecontrédct Es sent i al | vy,

a supplementary requirement for application which nergults fromarticle 37 nor

126 Treitel underscores that the justiceWwhlton Harveywa s 6r ei nf orced by t
defendantsith r ecei ved compensation for their comp
(n 44) 509.
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from scholarly writingd a change of circumstance causing a change in the economic
outlook of the country which iits turn causes a contractual imbalaiwe. will see in

83.5 that economic onerosity requiresmauch simplercausalchaird a fundamental
change in circumstanced any naturecausing a contractual imbalanéarthermore,

the restitution resulted into the unjust enrichment of the municipality because it
received payment fahe entire buildingbut had the right to sell onlyart of it.

It would be extremely difficult to put ourselves in the shokeEnglish judge faced

with the circumstances of this case for an array of historical and political factors
Englandnever faced communism and the related property issues (confiscation and
subsegant return 60 years late)lso, English land laws very specificNonetheless,

it may still be useful to compare hpWwom a theoreticaperspectiveEnglish judge

may reasonDepending on how theontract is written and what percentage of the
buildingwas on land which turned out to be the propeftye heirs, it may be deemed
that the restitution radically changed the obligation of the codtré privatizer
clearly wanted to buy and develop a hotel and not talgagnunicipality for somethg

it would never own. The key issue then would be to decide which event radically
changed the obligatiénthe decision onthe heiré r est itthud i o@i rOREG f |
claim for therestitution oftheland (because most claims succeeddte heirs had all

necessary documenys

The decisionon restitutionhad come out after the entry into the privatization
agreement, so it was a supervening event. In such instérnbe, court deemed the
change of the obligation to be radical, frustration could be establish#te grounds
of supervening illegality Alternatively, if we consider the filingof the claim for
restitution to be the external event that radically changed the obligetidhe
privatization agreement;onsideringthe claimwas filed before the privatation
agreement was finalizexhd neither party knew of, ithesaid siuation could constitute
mistake under English laand void the privatization agreemeintthe leading case on
common mistakdell v LeverBrothers it was undmstakeoidnoed t h
affect assent unless it is the mistake of both parties and is to the existence of some
quality which makes the thing without the quality essentially different from the thing
as it was ¥ &ihe Bulgaian caseboth gartiéstight that the hotel and

127[1932] AC 161, 218.
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the land under ité&longed to the municipality. Howevehe restiution of land made
the subjecmatter differenf or under Bul garian | aw o0l and

became thewners of part of the hotel.

Finally, it is worth mentioning thainder English law there may be grounds to consider
that the municipality breached their contract. In tBeeat Peace Shipping.ord
Phillips enunciatedive conditions that should be fulfilled before anemon mistake
avoids a contrad® 1) a common assumption regarding the existence of a state of
affairs; 2) no warranty by either party that the state of affairs exists; 3) thexrstance

of the state of affairs must not be attributable to the fault of either party; 4) the non
existene of the state of affairs must render performance of the contract impossible; 5)
the state of affairs may be the existence, or a vital attribute, of the consideration to be
provided or circumstances which must subsist if performance of the contractual

adventure is to be possible.

In clarifying the second and the third condition, Lord Phillieerredto?® McRae v
CDC™% a case in which the Commonwealth Disposals Commission (CDC) invited
tenders for the purchase of an oil tanker lying on the Jourmaund Reefugtessful
bidder incurred significant expenses as they embarked on the salvage mission only to
discover there waseither alourmaund Reefor atanker. While the CDC argued this

was a case of common mistake, the High Court of Australia, on true atiustrof the
contract, established a promise by the CDC that there was a t&hKee courtalso

held that a paytcould not rely on common mistake if it entertained the belief without
reasonable grounds and it induced this belief in the mind of the ptregy!3?
Essentially in McRae the court found a way to hold t@DC liable for its own lack of
research While we do not have access to the tender documents and the contract
between th&ulgarianmunicipality and the investor, there is a distipassibility that,

on construction of the agreeméfita common law judge could identify a promise that
the hotel is owned by the municipality in its entirety and that it induced this belief in

128[2003] QB 67976].

129ibid [77].

130(1951) 84 CLR 377

131ibid 410.

132ibid 408.

133 On the different approaches of Bulgarian and English law to contractual interpretation, see
85.3.
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the investod s i Trnid also seems likely in light of the Mdnown commercial
sensibility of the common law, which we discuss in Chapter 4. By contrast, we saw

that the Bulgarian courts imposed thedmir of research on the investor.

3.5 Key Differences

The key difference between the criteria of applicatiorfra$tration and ecamic

onerosity, nonetheless, stems frtme requirements for the change of domtractual
obligationdue to the supervening eveAs underlinedn §83.2.2 the modern test for
frustration was established imavis Contractord to apply fustration, the
circumstances should have betoodnRadcliffer adi c
highlighted: ¢élt is not hardship or inco
principle of frustration into play. There must be as well such angh in the
significance of the obligation that the thing undertaken would, if performed, be a

di fferent thing f Bulgariandaavby cenvastdemand thad f or
the supervening event render the contrac
see that thesdissimilarrequirementsllustrate major differences between the values

of English and Bulgarian law and leadstabstantially different outcomas practice

3.5.1 Contractual Imbalancevé Ra di c al | @bligatioi f er ent 0

Both Bulgarian and English law require that there be a change in the contractual
obligation as a result of the supervening event. Nonetheless, they establish the change
usingdifferent criteria.L o r d R & testputs dnferaphasis on the alteration of the
promis@® the parties promised one thing, ave to perform something completely
differentbecause of the radical changfecircumstancesAs clarifiedin Chapter 4, this
approach can be understood from the perspective of English contractthmexaply,

contract as promise and an instrument fosk allocation.By contrast, Bulgarian law

B¥Conditions 1, 4, and 5 of Lord Phillipso t
belongs to the municipality is common, performance of patietontract is impossible, and
acquiring the entire hotel is certainly what induced the investor to bid.

135 (n 6) 729.
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is primarily concernedith the agreement becoming contraryaoriess and good faith
due tothe change ofircumstancs.

't is thus i mportant to examine what Bul
and g o oAbs efplainet ing2.8 both fairness and good faith afendamental
principlesBulgarian cotract law While we discuss their origin and role in Chapter 4,

at this stage, we wibriefly explain their relevance to economic onerosity to underline

the difference between the Bulgarian ahe English application testBulgarian

doctrine generallpgrees that a contract is unfair wia@magreement is vitiated or when

the equivalence of obligations has been vesd the value of what the promisor gives

to the promiseds substantiallydifferent from what the promisee gives tthe
promisort3*® The equialence howeverjs evaluated factually, onaase by case basis

by the court®” which, asexplaired below, resultsn contradicory case law

Good faith,by contrast i s a O6criterion of eval uati ¢
whi ch | mpl i é&dnterested in thedpsesecvatientofythe economic existence

of the di s ad¥Sametaatipes dxarpire the tyo ghinciples togetnd

arguet hat economi c o ndeertaas unforgseem and sirdoseseaable N 6
event, there is such an obv#disproportion between the values of the reciprocal
obligations that what was previously agreed becomes incompatible with the
requirements of preservation tfe honestand respectable balance thie partie

interestg 6°

We should also clarifghatboth doctrine prior to 1944 and contemporary scholarship
concur that to apply economic onerosity, the contractual imbalance should be the result
of a significant and olective change in the soeeconomic circumstances in the

country after the rise of the obdiion4° This condition hasilsobeenembracedy

%St aykov, 0TehbeusClSiucsuStaanRkR i bus I nstituted (
Tsoneva (n 39) 349.

137 Kalaidjiev (n 12) 325.

138 Tsoneva (n 39) 356.

139 Mateeva (n 28) 243.

149 Apostolov (n 12) 241St ay ko v ,i c6 Exnoenroons i ByayKkmv 289 TH® ; C
Rebus Sic @intibus Instituté (n 2 8) 71; 55ebridajniak oi n{in r® v hn
Application of the Institute of Economic One
Global Crisis and Economic Development, Varna, May 2010).
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Bulgarian courtsOne of the clearest explanatiaegarding the criteriaf application
may be found ira recent decision by the SEE&

The principle of economic onerosity is not applied
automatically, but mst be demanded by the parties. A
precondition for the rise of this right is the violation of the
principles of fairness and good faith by the contract. This
violation could be established when the equivalence of
obligations is imbalancedue toa fundametal change in the
economic context in which parties would not have entered the

agreement.
Similarly, the SAC has stressed

The principle of article 307 of the LC is applied when there is

a change in objective reality (mostly the economic outlook)

after enry into contract which substantially violates the

equivalence of obligations which in turn makes the
preservation of the contract agr i t t en cfaméss ary t oé
and good faith. It applies to circumstances which the parties

could not foresee and were raiiliged to foresee at entryf?

Thesedecisionsshow that the existence of an objective and significant charige o
economic circumstances issuifficient to establish economic onerosity. There must be

a causal link between that change andctirdractualmbalance subject to the dispute.

One ca further observe that where8€ @ decision explicitly refers to a change in

the economicontext, SA® s d erefarssoaoyn change of Oalichj ect i
seems to havalarger scopandto includechangs which are nopurelyeconomic'4®

Doctrine contends that the change “oul d

1S C Cbesision 115/2008 on com.c.774/2007.

14235 A C Dexision 1589/2009 on com1€08/2009.

143 This observation madme conclude that events like the closure of the Suez Qamgal

qualify as a change in the objective reality and make economic onerosinetibally

applicable to cases likehe Eugeniaas discussed in 83.4.1.3.2.

“Philip Ral-Phefttpr mdNmme in Commerci al Trans:
schetovoditel 18, 20.
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and thatwars or natural disasters can atg@lify as economic omesity if they cause
a contractual imbalandé®

Unlike English lawBulgarian law is primarily concerned withe substantive fairness

in the contrad whether because of the chardecircumstanceghe promisor will be

unjustly impoverished and/or the promisee will be unjustly enriclibts approach

should be contrastedith the English attitude towards contractual onerousness as
evidenced by case law. For exampleDiavis Contractors Lord Radcliffe explicitly
emphasized: oO01lt is not hardship or incon

principle of frustrath n i n t¥8In Thé EBugenid@lord Denning maintained:

The fact that it has become more onerous or more expensive
for one party than he thought is not sufficient to bring about
frustration. It must be more than merely more onerous or more
expensive. Iinust be positively unjust to hold the parties bound.
It is often difficult to draw the line. But it must be done. And it

is for the courts to do it as a matter of 1&{¥.
Furthermore, irmrhe Sea AngeRix LJ explained:

Since the subject matter of thdoctrine of frustration is
contract, and contracts are about the allocation of risk, and
since the allocation and assumption of risk is not simply a

matter of express or implied provision but may also depend on

|l ess easily defi neeémplaomndithe s such as
partiesd6, the application of the do
one. Il n such circumstances, the tes

important: it tells us that the doctrine is not to be lightly
invoked; that mere incidence of expense odayeor

onerousness is not sufficiefit.

Similarly to English law Bulgarian law does naillow the application of economic

onerosity in cases of mere onerousfefs such cases, practitioners encourage parties

145 Mario BobatinovPrivate Law Considerations in Commercial Transacti(ffsneya 2007)
115.

16 (n 6) 729.

147 (n 94 239.

18 (n 112 [111].
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to include material adverse chagjauses, asxplainedn 83.4.2.2. However, there is

a fundamental difference between the Bulgarian and the English concept of psstice
we will see in Chapter 4From a Bulgariastandpointthe injustice consists the fact
thatthe promisogivessubstantiallymore than what it receives from the promidee

to the supervening everEnglish judgesnonethelesdind injustice when a party has
to bear a risk it has noindertaken in the contracthey do notook into the unjust

enrichmeniimpoverishment of thparties to identify whther frustration has occurred.

3.5.2 lllustration by Case Law

Examning case law revealthat the different approaches towards establishing the
change of the obligation in Bulgaria and England leatitergence practice. It also
demonstrates the difficulties which Bulgarian courts faadgrawing the line between
what isjust and unjustvhen they have to apply ecamic onerosity. Wo Bulgarian
casesillustrate some ofthe challenges which judges confromhen establising

contractual imbalances factuaindprovide ample material for comparative analysis

3521 Decision 502010

The Varna Appellate Cou(iVAC) examined a caseoncerningthe lease for a store

selling luxury goods in a shoppirgnter In its Decision 50201Q'*°it declared that

the partiesnot onlydid not foreseehiat the number of clients would decreaseeral

months aférthe malb s o p lutraisaogld not and were not obliged to foresee this
factatentry.It appears, however, that a leading factor motivating the daciss the
contractual imbalanceesulting froman objective change of economic circumstances.
The court established that the rteevemtnue o
and hat he cause of low revenue was ezonomic crisis6 The ef fwotld s of
economic crasi ¢t hwe e dlefaralydis®f@he Bas shows that at

the end of 2008 when the claim was registetieel claimant had objective difficulties

inpa f or mi ng hi s ¢ onitshouldbendtel tbabtheiparties Had n s é 6

149y A C ®ecision50/2010 on com.c.10/2010.
150ihid.
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entered into negotiations and fleesor had proposed to decrease the re@0Bf. The
court, nonet hel ek ss o wipoviamidagdatuate todhe loss§t h e
suf fer ed bThe count deerhed that &l mecdssary conditions for application

of economic onerosity were present and terminated the agreement as requested by the

plaintiff.

It seems likely that English law would reach a different result if codieb with the

same case. English judges would examine whether the supervening event (the
economic crisishad radically alterethe contractual obligatioand whether the parties
intended to preserve the contract in such circumstaridesleaseagreemenwas
enterednto duringthe first half of 2007. Official statistics show thia¢tyearly inflation

rate in Bulgaria was estimated at 12.5% in 2007 and 7.8% in 2008. By contrast, in 2006
it was 6.5%">1 Objectively, there waa macroeconomic changdich could be proven

in court. The judgmentdoes not make references to the clauses in the agreement, so it
is difficult to analyze whether the lessee had assumed the risk of infleborihe
purposes of our comparison, we will asge he either had natr he had assumed
standard inflatiotiargeted by the central bark both circumstance& seems unlikely
thatEnglish judges would conclude that the inflation chasiggo (between 2006 and
2007)radically altered the@ r o mi oblgati@sd to pay renin this casd or that it

does not constitutstandardnerchant risk

English judges traditionally support the principle obminalism for domestic

contracts®® For instance, iTresederGriffin, Lord Denning emphasized:

In externalt r ans act guitencommion for ipaties to
protect themselves against a depreciation in the rate of
exchange by means of a gold clause. But in England we have
always looked upon a pound as a pound, whatever its
international value. We have dealt in pounds for more than a
thousand yearfslong before there were gold coins or paper

notes. In all our dealings we have disregarded alike the

151press release Wy u | g aNatiorsldStatistical Institute
<http://www.nsi.bg/sites/default/files/files/pressreleasesfioita god2011.pds.
152 According to this principle, where a debt is expressed in pounds, the debtor is bound to pay

the nominal amount irrespective of the cur
inflation/deflation. On the origin of this principle in the common law,Beev i d Fo x , 0°
Case of Mi xt Monies: Confirming Nominalism i

(2011) 70 CLJ 144 74.
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debasement of the currency by kings and rulers or the
depreciation of it by the march of time or evéfts.

Similarly, in Wates Ltd v GL{t was concluded thaherewas no frustratiomlthough
thecontracthad becmmednoree x pensi v e aecdusednilaion cosesfaster,

even much faster, than was expectéd

An exception isStaffodshire Area Health Authority® in which Lord Denning used

the rules on constructipasdiscusedin 85.3.2.], to terminate an agreement in which
the cost of supplying water was approximately twenty times higher than the price
agreed on in the contract. However, the indlato which Denning referis in the spa

of 16%-24% per yeat>® Denning was also examining anttact entered into more than
fifty years before the case was brought to ceurtle the Bulgarian lease was

concludedwo years before the case wa®ught tocourt

Consideringhat Bulgarian legishtors were motivated to enaaticle 307because of
exorbitant inflationt>” it might appeathat the VACinterpreted the principle rather
generously. Nonetheless, it is cru¢@stress that the VAExaminel a different causal

link from the one Engsh judges would if this case weaegued on the grounds of
frustrationThe VACwas not concerned ab oabligatibnhoe i nf
payrentitselfd i t was wor r i ed aklebngthé putchasng powdr bfat i o
the potential customers the storethus making the revenue become lower than the
rentand causing a contractual imbalance. This, of course, does not mean that under
other circumstances, for instance the facts ofStagfordshirecase, Bulgarian courts

will not examine a ditrent causal linkd notebly, inflation making the costs of
supplyingwater higher than the price in the agreement, thaking the agreement

contrary to fairness and good faith.

153[1956] 2 QB 127, 144.

154(1983) 25 BLR 1.

155[1978] 1 WLR 1387.

%L uca Benati, o6éLong Run Evi denakofcEnglatdoney
Quarterly Bulletin, Autumn 2005)
<http://www.bankofengland.co.uk/publications/Documents/quarterlybulletin/gb050302.pdf>

157 See footote 1 Chapter L
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35.2.2 Decision192/2010

A second court decisn by the VACand its subsequeoasséion by the SCdllustrates
the subjectivity of judgment that may arise in the application of economic onerosity
and provides further material for comparative analyBis201Q the VAC was
confrontedwith another case with similar facts to the one in Decision/2800
discussedbove. The casmncernedhe 10year lease of a store selling jeans and shoes
which faced low revenues and closed ddwhThe judicial panelreached a different
result because the contraigelf contained a termination clause stipulating that
1) the lessee does not have the right to terminate the contract unilaterally
during the first 36 months unless it pays the rent for all 36 mpnths
2) the lessee may terminate the agreement after 36 mdwithsnly with a 6
month advance notice
This clause shows that the parties themselves included specific mechanisms for
contract termination: the lessesay terminate the agreement after th& B6onth,
without paying damages, if it notifies the lessor dgrihe 3¢ month. Furthermore,
the lessee tried to renegotiate the contract and the lessor proposed to decrease the
monthly rent by 20%The court, however, examined extrinsic evidencesiablish
that while the lessee did not accept the proposed 20%eaterin this contract, it

accepted a 12% decrease of rent in another contract it renegotiated.

Similarly to Decision 5(201Q the judges admitted the existence of @gldinancial

crisis, but held that there was no proven substantial imbalance ofethgracal
obligationsduetoi t . The court said that dédeconomi
if as a result of the changed economic circumstances, there is an objective and
substantial decrease in the rent of real property of a similar type to sugteantkat

what the |l essee owes is dispropo'iti onat

concludedhat lack of economic profitability cannot be equated to economic onerosity.

Essentially,the VAC reached different results in similar circumstances because it
applied dissimilar criteria about the evaluation of the imbalance in the reciprocal
obligations in the contractVhile Decision50/2010relied on the comparison between

the revenue of the stoaad the rent, Decision 182010relied on the real estate market

158\/ A C ®ecision 192/2010 on com.c.446/2010.
159ihid.
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as a criterion.lt is thus not surprising that the plaintiffs in the second decision
demanded cassation by claiming that Decision 192/2010 contradicted Decision
50/2010. In Ruling 6142012,the SCC affirmed that the demand for cassation was
justified because of a potential contradiction between the two dectéfdnDecision

2402 013, the SCC quashed Decisiofff 192/201

The SCC termed the criteria used by t#ppellate court to establish whether a
contractual i mbal ance was presé#affirmeda r ef
the approach of Decision D10 by declaring that the correct method would be to
examine the revenue in the concrete store #fterchange of circumstances and to
compare it both with the revenue prior to the supervening ewehvtith the rent. The

SCC stated thabnly this approach may give an objective answer to the question
whether there is a lack of equivalence of reciprocal obligations. It concluded that in the
said case there was a contractual imbalasée directand immediateonsequence of

the global ecnomic crisis in whichconsumption was limited to goods of first

n e ¢ e ardthattlyedecrease of sales of shoes and jeans was unforeseeable and could
not be attributed as fault to any of the parties. The SCC declared that the request for
termination hado be honored and terminated the agreement.

The cassatiorby the SCCis interesting ér several reasons. Firstlyt clearly
demonstrates that Decision 5012 of the VACis not accidentalbut compliant with

the principle in article 307. To the best of kmowledge, it is the first decision of the
SCC which reverses a decision of the lower courts not to apply economic onerosity.
Thus it shows that the doctrine has huge practical implications and is not just a
theoretical possibilitySecondly, it seemerucial that the SCC did not consider the
termination clausenentionedabove (it was not even mentioned in the decision) as a
factor in its decisionThirdly, while all criteria of application of economic onerosity
are cumulative, the decision implies thiaé tontractual imbalance is one of the most
important, yet the most difficult to apply uniformly. Although the SCC has given clear
instructions how to evaluate contractual imbalances in leases, lower courts may diverge

on the methodology of evaluation ather types of agreements

This in turn maydiscourage parties to rely on economic onerodityDecision

192/2010, hhe plaintiff filed the claim in 2008, but manageddominate the agreement

1605 C CRuling 614/2012n com.c.259/2011.
1615 C C Dexision2402013 on com.c.259/2011
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in 2013.The possibility of a worst scenario in which a clanhhas to appeal both at
the appellate court and tte SCC may limit the applicatiarf the doctrinan certain
agreementscontrary to what legislatesaid in article 30.7For instanceif we take the
example ofThe Eugeniawhich wediscussed i183.4.1.3.2the defendants could file a
claim for economic onerdyiat the time the canaladedand argue that sailing around
the Cape of Good Hope would altBe contractuabalance If the parties have to wait
for years before a decisionrsnderedthis will create dificulties for the promisee for
which the delivery othe goodS'he Eugenia transpontsay be timesensitiveandmay

| ead t o t breachpgrothenageemer@Ihus indirecththe filing of a claim
by the promisor may cause theomise@ acting in bad faith in its other agreements,

which contradicts the principle of good faith.

In that light, f English courtsvere confronted with the case in Decision 192/20tL0
seems that they woulkeadh a deci si on di Theageaé mdmtoan
substantive fairness which might be altered bysiiygervening everwould not be of
concern. They would examine the agreement to conclude if the risk of inflation was
assumed and if the change in circumstances radically altered what pgretieduaon

in theircontract. Similarly to the case in DecisionZULQ theagreement was entered

into in 2007 and the claim was filed in 2008. As we saw above, there was a 6% increase
of inflation between 2007 and 200&hich seem insufficient to applyfrustration.
Moreover as thelease agreements containetbtailed clause allowing early
terminationagainst damages, seems likely that English judges would conclude that
early termination would simply beostlierfor the promisee who himself had agreed to
these termsand was trying to escape from an imprudent bargain by relying on
frustratior® an approach which contradicts Englishéaw v. i has b®en suggested

that a lease may be frustrated in case of dasairuof the property by firgearthquake

or coastal erosioff?

3.6 Comparing the Effects

This section highlightshe main differences between the effeat$ frustration and

economic onerosityWhile the effects offrustration are automatiche effects of

162 National Carriers v Panalpinfl980] AC 675, 6961.
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economic onmsity largely dependon thea g g r i e v ediscrefionand on dhe
timing of the claim and its subsequent examination by the .colite sectionalso

discusses thkey issue ofoss distribution followingsupervening evest

3.6.1 Discretion of Aggrieved Party v Automatic Effects

In English law a frustrated contract is hught to end automaticaliyrespective of the

wishes of the parties or the judgBoth parties are released from any ther
performance, but thelegal rights anabligations accrued befethe frustrating event
remain.In Hirji Mulji , for exampleLord Sumne emphasized that frustration occurs

0i rrespective of the individuals <concer
interest an d® Lkewse, in Natidna Carrers v Banalpind® Lord

Roskill reiterated:

Frustration if it occurs operates automatically. Its operation
does not depend on the action or inaction of the partiéstdt

be invoked or not to be invoked by reference only to the
particular contract before the court and the facts of the
particular case saido justifythe invocation of the doctriné®

This specificityof the doctrinemay explain why courts are cautious to applhydit

schol ars have referr editdbAFurfitesnoretieconteact u e n c ¢
is terminated at the moment frustration arise®dwnis Contractorsfor ingance, Lord

Morton emphasizedd | t hi nk, i mpossi bl e t wstrdten| d t F
unless it can be saitiAs andfrom such and such a date, kitest, the contract ceased

to bind the partiesd®’

By contrasteconomic onerosity does not produce automatic eff@stexplainedin

§3.3,it gives the aggrieved party a right to file a claim in court in order to béroafit

163[1926] AC 497, 510.

164[1980] AC 675.

165 jbid 712.

166 McKendrick Contract Law(n 100 707.
167 (n 6) 717.
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the protection of article 30%8 Furthermore, article 307 explicitly states that a court
may o6upon request by one of the parties,

p a rThis n@eans that the party may request:
1) modificationof the agrementOR
2) termination of the entire agreement OR
3) termination of certain clauses in the agreement.

Essentially, economic onerogitys e depeadcptinsarily on the party which filed the
claim for economic onerosity. Moreover, thalo not take place at the moment
economic onerosity occur§he articl® s d rakd irnplies that if theonditions of
applicationof economic oarosity are met, the judge has to honor the request of the
aggrieved pari for instance, if the claimant demds termination, the judge cannot
decide that it is better to modify the contr&étin the leasecases we examined in
83.52, in which the courts established economic onerosity and terminated the
contractsthe lessees had explicitly requested terminaticihe entire agreemenBy
contrast in the claim related to pritiaation discussed ir§3.4.22, the plaintiff had
requested modification of certain clauses, which, however, were not cited in the
decision As there is b case law in which the claim feconomic onerosity succeeded
and the aggrieved party demanded modification, it is unclear whether the judge is
bound bythe suggested modification or may adjust the proposed modificatibe

finds it contrary to fairness and godaith. As the purposefaarticle 307 is to re
establish the contractual balance, it is logical that the judge should be ablsatodo

prevent abuse of justicé’

At first glance, it may seem thidla party demands termination of the entire agreement,
econanic onerosity mayave effects similar to those folistration However, even in
sucha hypothetical situation, this suppositionustrue Frustration terminates the

contract automaticatlat the moment it arises. thbugh the frustrating event may be

168 Contrast with thednsurmountable for@ediscussed in §3.2, which allows unilateral
termination out of court.

169 Bulgarian law often leaves the choice of remedy to the aggrieved party. For example, in
case of unexcused nqerformarce, the promisee may requesiecific performance and
damages ORlamages for noiperformance ORerformance by a third party atther o mi sor 6 s
expenseSee articles 79 and 8DQC).

1791n Italy, the judge may intervene in the modification procettwibffer is inequitableélena
Zaccari a, 6The Effects of Changed Circumst a
9 ITBLR 135, 148
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established by the odt at a later stage during the court proceedings, the contract will
be considered terminated from the moment the supervemgmg has taken place.

By contrast, Bulgarian courts seem to be divided about the moment when economic
onerosity produces effec Some ourtsdeclarethat economic onerositiyaseffects

from the datehe judgment enters into forde a recent award!it was concluded that
economic onerosity does not have autonetfiectso it produces effects for the future,

but it cannot affect legal consequences which have alreadyrred Similarly, in a

Ruling of the SAC"? it was indicated that by virtue dhe provisions in which the
legislator talks about termination, it can be concluded that the legigists effects

to termination in the future rather than retroactiveonethelessin the decisiot’®

with which the SCC quashed Decision 192/2010 of the WaGaw ing83.5.22, effect

was gven from the day the claim efconomic onerosity was submitted.

This contradictoryapproach to the moment economic onerosity produces effacts

have huge practical implicationsecausecourts are not subjected to any resions

regarding the timeframim which they have to render a decision. With regard to the

same lease casse sawthatthe filing of the initial claim and th&nal decision by the

SCC were fiveyears apartBetween the time a party files a claim ahd timea final

decision is rended, the contractual imbale® may havecausedthe pr omi sor 6 s
insolvency. These pratical results cast doubt about the quality of the afdide
wording'*Whi |l e we make our inferences on t
termination, he same considerations would be valid if parties demanded
modificatiord changes entering into force yearseafthe claim $ submitted may be

futile if the aggrieved party has become insolvent due to the contractual imbalance

3.6.2 Loss Distribution

The moment at which frustration and econo onerosityproduce legal effects is

crucialregardinghekey issue ofoss distribubn. England and Bulgaria not only tend

171 Award on IAC 196/2007 of 3 July 2008.

125 A C Buling 647/2013 on civ.c.826/2013.

1733 C CDbesision2402013 on com.c.259/2011

174 The Bulgarian approactiffers significantly fromD C F Radirtigle I11.71:1102)(b) and
CESLOG6s ar t iothktate th the c@njrgcths)terminated on date and terms determined
by the court.
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to diverge on the determination of that momentegglainedabove, but also have
different rdes for loss distributionThese rules developed in dissimilaistorical
contexts andllustrate divergentegal values.83.6.2.1presentdhe main differences
between the English and Bulgarian approsaxHoss distribution ashey appearin
legislationand 83.6.2.2emonstratesome of the difficulties that arise when the rules

are applied in practice.

36.21 TheRul es i n the 6Bookséd

Before examining the rules pertaining to loss distriyutfollowing supervening
events,we should pay attention to significant difference betveen Bulgarian and
English law: mlike England’ Bulgaria recognized unjust enrichment as a source of
obligations independent of contract and tort as early as 1950. The 1950 LOC contains
general rules on unjust enrichmgfftit should also be emphasizet while thel 892

LOC did not contain general prsions on unjust enrichmeht! Bulgarian courts

developedurisprudential solutiort$®to address such instances relying on their powers

175 TheHL recognized unjust enrichment as the basis for a claim in restitoti®91 with the
decisionLipkin Gorman v Karpnale Ltf1991] 2 AC 548; In 1998, it put forward asfage
elaborate test to identify unjust enrichment with its decifanque Financiere de la Cité v
Parc (Battersea) Ltd[1999] 1 AC 221, 227. Prior to 1991, the cases were resolved
pragmatically by extendinghé established forms of remedies. For a comparative historical
overview of the development of unjust enrichment in England, see Paula GHiteer,
contractual Liability in English and French Laiiluwer 2002) 65103; On the division of the

law of obligations from an English perspective and the separation of the law of restitution from
the law of contract, see Andrew Burrovidnderstanding the Law of Obligations: Essays on
Contract, Tort and RestitutiofHart 1998) 115.

176 Articles 55 to 591(OC); There arealso other principles in the LOC that are not part of the
section on unjust enrichment, which essentially prevent unjust enrichment, such as article 28,
para 2 (LOC) permitting rectification of calculation errors in agreements.

77 As explained in 82.3.2.1the first LOC was indirectly inspired by theode civil. It
recognized thecategory of quast ont r act s ( L-8bCaere veebatim icapieseo§ 4 5
articles 13741381 of theCode civi) and permitted recovery on these grounds.

178 Courts and commentators ried a principle on unjust enrichment from the general
principles of Bulgarian law, particularly the principle of justice discussed in Chapter 4. See
Chudomir GoleminovlUnjust Enrichmen(3 edn, Feneya 2011) 228; Similarly, French
courts also reliean their equitable powers to justify recovery, notably in the -wadwn
affaire Boudier (1893) This approach was criticized in subsequent decisions and doctrinal
commentaries. See Jack Beatson and Eltjo Schiagastified Enrichmen{Hart 2003) 35

42, Giliker (n 175 77-81 and 97102; Nonetheless, ttedonnancémplementing a major law
reform in France we mentioned in 81.2.1 introduced a section on unjust enrichme@adé¢he
civil.
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to make law in the absence of legislattéhThe enactment of the rules of unjust
enrichment seemed like the next natusté@ doctrine and courts favorethe
principle X¥°unjust enrichment was in line with the commuidsblogy which Bujjaria

hadembraced!®! etc.

The lawof unjust enrichment in England, howeveasid a rather turbulent development.
Scholars had to justifits existence by publishing detailed treatises in its deféise.
Furthermore, it faced severe opposition by the judiéidry Orakpo v Manson
Investments Lor d Diplock famously said: 0t he
enrichment recognized in Englishwia'® Courts had touse creativityto address
instances which would be currently resolved by the principles of unjust enrickthent

In this contextit should be emphasizeédat England enacted special legislatiothe

Law Reform (Frustrated Contracts) Act 4838 to tackle the key issue of loss

distribution followingfrustration

3.6.2.1.1 The English Approach

The traditional position ofthe common law isthat losslies wherever it falls
Nonetheless following contradictory case law which raised concern about the
adequacy of this remedial responsetablyChandler v Webstéf andFibrosa Spolka

17 0On the sources of Bulgarian law, see §2.2.2.

180 One should not undestimate the role of comparative law, which we discussed in §2.3.2,
either. The first BGB contained an elaborate seatiomnjustified enrichment (Section 812

822). Thel942Codice civilealso contains a gerad rule on unjust enrichmentr{eles 2041
2042). See Brice Dicksn |, 6Unjust EncCiompmerat i CeaiOmer vAew
CLJ100124.

181 MarxismLeninismpromoted equality and condemned unfedalth redistribution

182 Goff and Jones: The Law of RestitutifBweet& Maxwell 1966)and Pet &mr Bi r k
Introduction to the Law of Restitutidi€larendon 1985) played a key roledavelopingthe

law of unjust enrichment.

183[1978] AC 95,104,

184 For instance, find an implied contrécan approach, which has now been disiteek

Beatson ad Schrage (n 1382.

18[11904] 1 KB 493; This is one of the famous
coronation procession of Edward VII. The plaintiff had agreed to pay the defendant £141.15 to
observe the procession from his premises. Befwe procession was cancelled and the contract
became frustrated, he had paid A100. The cou
the £100 he had already paid, but also held that the plaintiff owed the defendant the remaining
£41.15. The cart explained that the effect of frustration was to release parties from their future
obligations, but could not affect obligations accrued pridrustration
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Akcyjna'®® Parliament enacted the Law Reform (Frustrated Contracts) Act'4943
McKendrick emphasizes that the basic strategy ofiteegi s |1 ati on i s t
benefit which has been obtained by the

6all ow the plaintiff to recove®¥litsheuldmuch

be clarifiedthat the Act does not apply &l types of contract$® Furthermore, unlike
other common law jurisdictions, England did not endorse the principle of loss

apportionment®

Of particularinterestfor ourcomparative study arel®) and 3.(3).S1(2) provides for

the recovery of money paia tthe other contracting party prior to fruton and
relieves a party from the obligation to pay money which was payable prior to the
frustrating event, but remained unpaid. However, the court may allow the other party
to retain the whole or part of amxpenses incurred in relation to the contract teefor
frustration occurred. ®3) provides for the recovery of nononey begsfits.
McKendrick arguesthat both rules can be accommodated within a restiaitjo

framework:

1) Under 4(2), the plaintiff should dmonstratethat the defendant was
¢enriched by the receipt of monégthe enrichment must be at the expense
of the plaintiffdand the unjust factor is partial failure of consideratign.

2) By contrast, under 1%3), the plaintiff mustshow that thelefendant was
enrichedby a valuable benefiy e n r i ¢ h rbe at the expersée of the

186[1943] AC 32; TheHL held that the appellants were entitled to recover their prepayment on
the grounds of total failure of considerati@@ommentators criticized the decisisimce the

party who had to return pggayment ould have incurred expensésn son6s Law of
(29" edn, OUP 2010) 557.

187 Mitchell elucidates that there is archivaigence showing that the decisionFibrosadid

not trigger the reform, but was part of the political process aimed at adapting existing law to
commercial expectations. &mnbers of the judicial panel were also involved in théidcpand
enactment of thed3 Act S e e P a uFibroddiSpokkahA&dyjha,v. Fairbairn Lawson
Combe Barbour, Limited 1 942) 6 in Charl es M, tandmark Gasesa n d
in the Law of Restitutio(Hart 2006) 24773.

BBEwan McKendrick, @fFruandalto®s, AReButrowts me nt
(ed),Essays on Restitutig@UP 1991) 155.

189 Section 2(5); It does not apply to charterparties, contracts of insurance, in cases when
Section 7 of the Sale of Goods Act 1979 applies or to contracts for thef salecific goods

which are frustrated because the goods have perished.

OMcKendrick, O6Frugdtrationd (n 188

191 ibid.

0
d

P ¢

0
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plaintiff,6 and the unjust factor is againhe partial failure of
consideratiort®?

However,according taGoff and Jonegy whi | st t he 1943 Act gov
the law of unjust enrichment would otherwise apply, it should not be seen as being a
part of the law of unjust enrichmenr#? At this point in time, not only the law of unjust
enrichment was still at its Of otentobabni ve s
behalf of the legislats based on the terms of the 1943.R¢Goff and Joneglentify

key differences betweenlams in unjust enrichment and claims under the 1943 Act

For instance, unlike a claim in unjust enrichment, a claim u8ti) does notequire

an examination of &éthe bas0%Futharmosehina h t h
claim underS1(2), the payemay recover even if the basis of the payment has only
partially failed!®® We explain below thatalthough Bulgarian law enactegkeneral
principles of unjust enrichment prior®c o n o mi ¢ codifeatianst iharbpré s

similar conceptuahuances anthcoherenciebecause of its generous interpitein of
causaanditsb pat chwor k0 deyelppmed®h to | aw

3.6.2.1.2 The Bulgarian Approach

The approach oBulgarian lawto loss distributiordiffers both from the approach of
the common law and dhe 1943 Act. Wlike the common law which allowed loss to
lie where it fell, Bulgarian law inherited several rules for risk distributionaise of

supervening impossibility from Roman |a&#. The casum sentit debitorle stating

192jbid 15960.

193 Goff and Jones: The Law of Unjust Enrichmi@th edn, Sweet & Maxwell 2015) [1B)].

1941bid.

19 Goff and Joneén 193 [15-15].

196 ibid [15-14]; Recent case law reaffirms the position that failure of consideration must be
total for a claim in unjust enrichment to succeed. &eeznia Gdanska SA v Latvian Shipping
Co[1998] 1 WLR 574Giedo van der Garde Bf2010] EWHC2373 (QB); Nonetheless, some
commentators have argued in favor of partial failure of consideration as grounds for recovery.
See Pet er Bir ks, 6Fail ur e &dnsefisasnAs Ideme Essaysi o n 6
on the Law of Contract in Honor of Guen Treitel (Sweet& Maxwell 1996) 179.

1971n 84.3.2.2 and 85.2.3, we discuss instances when Bulgarian courts relied on creativity to
redefine keynotions of Bulgarian law likeausaor ignore legislationo enforcethe underlying
principles of Bulgarian la.

198 The casum sentit debitmtatingthat the risk is borne by the promisor of the obligation that
became impossible, thes perit dominaule statingthat the risk is borne by the owner of
specific goods (the promisee), and gemus non peritule steting that for nonspecific goods
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that the risk is borne by the promisor of the obligation that became impossible is
applicable by analogy to cases of econommerosity. Essentiallyif the aggrieved

party demands modification, the changes take effect for the future after the court
renders a decisiomhis means that any lossadditional expenses resulting from the
burdensome performance prior to the modification are borne by the promisor.
Alternatively, if the aggrieved party demands termination, any loss suffered by the
promisor resulting from the supervening event prior to the date of termination lies on

him.

Furthermore as explained above, tHE950 LOC containggeneral rules on unjust
enrichmentArticles 55 to 58 specify all instances in which enrichment is unjust and
recoverable. Article 59, however, allows aggrieved parties to file claims for restitution

in instances which are not specified by the 1&Wthus providing flexibility to
aggrieved parties to seek redress in instances legslaoe not thought of. This
approach evidences Bulgariads bigger cCo

obligations compared to English la#{°

Particularly relevanfor our studys article 551 LOC): 60 Any per son who
somet hing without cause or for an unfulf
explain the difference between the Bulgarian notion of cause and the English notion of
considerationn 84.3.2, it should be emphasized that Bulgarian doctrine dodmlubt

a uniform view on what cause means in this context. Whereas some authors argue that
the cause legislaterrefert o i s t he cause as an el ement
believe that in this context the cause has a larger scope and is synonymous to the legal
relationship between the one that gives ardhe that receives somethitig This
relationship could result from contract, tort, an act of governnueeating a

relationship bveen parties tere none existed before, dwtoreover,while the 1943

the risk is borne by the promiscSee AleksandeKozhuharov,The Law of Obligations:

General Part(first published 1958, Petko Petkov ed, Jurispres 20028281

19Article 59states 6 Apart fr om t heseniched mselfavsheuscausavh o e v
at the expense of another shall owe the return of that by which he enriched himself, up to the
amount by which the other impoverished hi ms:¢
200 See our discussion B#.3.2

201 Similarly, in English law, consideration hdiferent implications in the law of contract and

the law of restitutiod in the former it is concerned with the promises in the agreement while

in the | atter with their performanogthandSee G
Meaning in the Ength Law o f Restitutiondé in David John
(eds),Unjustified EnrichmentKey Issues in Comparative Perspec(i@JP 202) 103.
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Act puts an emphasis on the valuable benefit conferred to the defendant at the expense
of the claimant, Bulgarian law is primarily concerned with the absence of cause for the
transfer Article 551 neither makes reference tariehment nor to impoverishmetfg
Furthermore, unlike §2) andS1(3) of the aforementioned Act, it does not subject the

restitution to judicial discretion.

Article 55-1 hasimportantpractical implications regardiioss distribution folbwing
supervening eventdn case the aggrieved partyndends terminatignanything®
received by the promisor or the promisee following the date of termination of the
agreemenias determined by the coud recoverable on the basistbis articlebecause

it was conferred without a cause¢he agreement no longer exist@By contrastthe
guestion of loss distribution prior to the date of termoratias no cleanswebecause

the mere application @asum sentit debitomay lead to unjust results from a Bulgarian
perspectivd solely relying on this principle nyahave the same consequences as
Chandler

On the one hand;ourtshave nothad the chance to examine this issw@es noedin

83.1 case law orconomic onerositis limited. On the otherpeculiarly,doctrine has

not paid muchattentionto it either?°®> Tormanoy the only scholar whbfound to have
discussed this questipoontends that if one party has already performed, it is logical
thattermination has retroactive effects, so that the said party can recover what the other

party received without count@erforming?°® He supports his claim with the argument

202 Doctrine and courtconcurt h at no causal l'ink is requi
i mpoverishment enncimenthsee Golenfinev(rdaH81H6and Decree

of the Plenum 1 of 28 May 19@h the rules on unjust enrichment.

203 Note that unlike the 1943 Act, the Bulgariades do not distinguish between money and
nonmoney benefits.

204 For certain agreements like leagdgsial return of the benefit is ippssiblé the lessee

cannot return his occupying the property to the lessor if he occupied it following termination,
sohe owes the lessor rent.

205t is striking that while in Bulgaria unjust enrichment was recognized as a separate source

of obligations in 1950, it has not received sufficient scholarly attention. One of the few
comprehensive contemporary works dedicated tbe s ubj ect i s Gol emirr
Unjust Enrichmengn 179§. Traditionally, textbooksnthe law of obligations contain a chapter

on unjust enrichment, but this approach leads to a superficial represeotatiather complex

area of law As explaind at the beginning of §3.6.2, English doctrine played a fundamental

role in developingthe law of restitution The main reason for this substantial divergence
between the two jurisdictions is that during communism contracts were primarily entered into

by ¢ateowned companies, which resolved thagpdites out of coudt consequentlyno case

law was generated and the subject was not of interest to commentators.

206 Zahari Tormanov] ermination of the Contra¢Bibi 2013) 28536.
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that since termination is justified by the principles of fairness and good tain,
apgication cannot lead to unjust restats.

T o r masnamunient seenrational from a BulgariaperspectiveAs | explainin

Chapter 4, he key differencebetween English anBulgarian lawis that the latter
enforces equivalence of performadcehat thepromisor receives from the promisee
should beequivalento what itgives.However hisideaob t er mi nat i on wi t h
e f f eseetns t0 blur the line between termination eggtissioneven further As
discussed in 83.2nder Bulgarian lawmtermimation ends the contractual relationship

for the future while rescission ends it retroactidely puts the parties back in the
position they were beforntry into contractBulgarian law is already fragmeni&dn

addition to rescission for breach and rescission by lawljstinguishes between
retroactive and noeretroactive rescissiorior instance, article 89.QC) recognizes
rescissiorby law as a remedy for permanent impossibitt§Article 88-1, however,

sat es: ORescission is retroactive except

per f or Gomeemually,mometroactive rescission is termination.

It seemstomethdior manovds ar gume nrelyinganthe roles ofr ei n f
unjust enriciment.Decree of the Plenurh of 28 May 1979 pertinent to the articles on
unjust enrchment in the LOC specifies the instances in which something giveouwith
a cause should be returned. Onetltd caseghe SCC examines, which may be
applicable to econormionerosity i s 0 p eenderedrwithaagardeof an expected
future cause, which, however, could nottbe | f THe 8GCdxpligitly provides the
exampleob bi | at er al ctloemhligatoo df eane paiigrextinghishedliue
to i mpossi bi |l iWhgntheSCC rerederdd this deaisioo, artice 307 did
not exist. Howeverit seems logical for this decision to bpp#icable to economic
onerosityby analogybecause, in principle, the causf each party is the coant
performance of the other paéyan aspectvhich distinguishes Bulgarian law from
English lawdiscus®din 84.3.2

Our claim can findurther support by analogy tarticle 267 [OC)?°° applicable to
manufacturing contractsvhich states that in case dpartial impossibility of

performancethe promisee should still pay for the part which is performed if it is useful

207 bid.
208 See footnote 15.
209The article seems to be a verbatim copy of arfiél28(Codice civile).
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to him, in case he has not done so prior to the supervening &mnesntulein fact
synthesizeshe casum sentit detor principle discussd above anthe rules on unjust
enrichment. If the promisor has started performing, but has not produced anything
useful, orif he has produced somethirmut has incurred more expenses due to the
supervening event, the loss from the production in thé ¢mse and thencreased
expenses in the latteould lie on him. However, if he has already produced something

useful for the promisee, the promisee needs to pay him what they agreed.

3622 The Rules in O6Actiono

In the previous subsection, we underlined the concegifiafences between English

and Bulgarian law regarding loss distributifmiowing supervening event#t first

glance, English law is much clearer as the rules are systematized in the Law Reform
(Frustrated Contracts) Act 1943. Bulgarian ldoy,contrast f ai t hf ul t o it
approactdwhich results in gapseemsharderto navigate While it is interesting to

explore how these rules are applied in practige recognize that this part of the
comparison is conceptually difficuind artificial because, as demonstrated in the
previous sections, frustration and economic oneroséynat applicable to the same

factual situationsHowever,consideringthe rules on loss distribution of economic
onerosity andimpossibilitydare similar, it may be helpful to discuss how these rules

operate in practice to the extent that they illustrate the two legal systemsa | u e s

English judges have already facedficulties in applying 9(2) to the recoveryfo
payment prior to the supervening eventGamercg?*C the plaintiff had entered into

an agreement with Guns and Roses to promote their concert on a stadium in Madrid.
The promoter had paid the ba$d12,%0 when it turned out that the stadium was
unsafeGarland J concluded the contract was frustrated but worried about his discretion
to allow a party to retain the whole or part of expenses incurred prior to frustration. He
consdered three possible methods: total retention oetpensedy the payeeequal
division of loss, and a broader discretion of the court to do wigteingust in the
circumstance$!! He favored the third optigrallowing Gamerco to recover the whole

prepaymentt o 6do justice in a situation whic

210[1995] 1 WRL 1226.
211ibid 12261237.
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provided for, and to mitigate the possible harshness of allowing all loss to lie where it

has f°8%1 1 en. 6

Under Bulgariandw, the promoter shoulge able to recover the money it paidthe

band because there was no couptformancgno cause) a concert did not take

place. Because the contract is terminated, the band does not have to perform or pay

damages for neperformance, but they should return the money they received for what

they did not do. All expenses suffered by the promoter in relatitimetadvertising,

however, shouldemain for hind casum sentit debitor

Moreover as mentionedibove, thel943Act explicitly distinguishes between money
and noamoney benefits while Bghrian law examines all benefits together. Regarding
the restitution of nomorey benefits pursuant tol&), English doctrine arguekat
establishing the benefit in respect of which restitution should be mamaticularly
challenging in case servicésve been provided to the defendddtThis issue was
illustrated byBP Exploration Co (Libya) Ltd v Hunt (No. 2) which Lawton J
concluded that since just sum was not
trial | udg é“Whieithis kanclusien was eriidizeéddthe HL also held
that O6[the] question what is?a just s

Unlike English lawBulgarian law gives stricteguidelinesregarding what a just sum
is and how the benefit should be vadlArticle 57 (LOC) states:

If the regitution of a particular thing is owed, the recipient
owes the fruits from the moment thevitatior?!” was madelf
the thingsubject to restitution perigs after the invitatiowor if
the recipient alienateor consunes it after finding out that he
Is holding it withouta cause, heowesits actual value or the

price he received for it, whichever is higher. However, if the

212ibid 1235.
213 Goff andJones(n 193 [15-32].
214[1981] 1 WLR 232, 238.

215 McKendrick argues that such a statement on behalf of the appellate courts constitutes an
abdication of their task of providing the lower courts with a measure of guidance in the difficult

m

issues of principle and interpretation to which S1(3) givesMe& e ndr i ¢ k , OFrust

189) 165.
216[1983] 2 AC 352, 363.

217 By invitation, Bulgarian law understands a letter (usually notarized) requesting restitution

from the person from whom the thing was taken to the person who took it.
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thing has perished or has been alienated or consumed by the
recipient prior to the invitationhe owesonly what he has

profited, excluding fruits.

Doctrine argues that by analogy this artiafgpliesto activities diferent from transfer
of things, such as servic&$ While we have not identified case law applying this rule
to economic onerdaty, it is conceivablehatcourts use it by analogy

Furthermore,from a comparative perspectivi, is interesting that thdBulgarian
provision requires that the defendant pay the actual value or the price he received,
whichever is higher. One may argue thids methodology of valuation protects the
claimant against the depreciatidae to inflationof the benefit he was depriveddof

an approach which contrasts with the English principle of nominahksm.

3.7 Conclusion

This Chapter engaged in a functional comparative analysis between economic
onerosity and frustration to demonstrate that they are not functional equivalents.
recognized that Bulgarian law disposesafiousdoctrines pertinenbtimpossibility

of performancgesoa priori frustration may only be a suspectegp ar t i al ofequi v
economic onerosityThen | pinpointed the two main reasons for thegle of
comparison have chosenl) while all European jurisdictions address pbgHiegal
impossibility, not al tackle thequestion of supervening onerousneskjch seems
indicative of divergences in values; Blilgaria hagecentlyaccumulated case law on

economic onerositwhich provides opportunities for comparativealysis.

After a careful examination ofdeslation, case law, and scholarly writingshowed
that thed o c t r i n<% eriteria ©fcapgicationand effects significantly differ.
Frustration and economic onerosity are invoked in distinct wHys.twocriteria of
application, whichthe doctrineshar® no fault in producing the supervening event
and unforeseeabilify arefaux amisBulgarian and English law define fault in different
ways, impose a different burden of proof in contractual disputes and exjiff@rent

causallinks. Moreover they esaluate unforeseealti differentlyd English judges

218 Kalaidjiev (n 12) 374.
219 See footnote 152
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prioritize the risk distribution in the agreement while Bulgarian judges analyze
foreseeability predominantly from the standpoint of the objective duties of care.
Additionally, Bulgarian parties cannot @xde the application of economic onergsit

because article 307 givesight to a claim in court.

Furthermorel illuminated whatl deem to be the key difference between frustration
and economic onerosilywhile economic onerositgpplies whenthe superveng
eventrendes the contract contrary to fairness and good faith, frustration applies when
circumstances become radigadifferent fromthe time of entryFrom a Bulgarian
perspective fairness implies equivalence of performance (what the promisor gives
shoud be comparable to what he recayand good faith calls for an examination of
the effects on third parties. Consequently, whereas English judges are primarily
concerned about the effeaftthe event on the promise (is this what | promised to do?),
Bulgarian judges worrgbout the contractual imbalance it produces (is it fair to perform
regardingthe initial contractual balanceasdo ci et y®)s i nter est s

Finally, | demonstrated that whifrustration results in automatic termination at the
time it arises, tha effects of economic onerosiffermination/modification)argely
dependon h e pr o mMarenveq Bulgavianllalw is uncertain about the moment
that ecoomic onerosityproduce legaleffect® when the aggrieved party files a claim

or when the court renders a decision. Besidggarian and English law entertain
different rules on the quintessential issue of loss distribution following supervening

events.

It thus seems relevatd analyzethe factors that may explain the substantial differences
betweenEnglish and Bulgarian law thish@pteridentified Chapter 4compareghe
English andhe Bulgarianconceptionof contractandjustice in contract lawChapter

5 compareghe role ofEnglish and Bulgariajudges regardingagreements. It also
examinesvhether English judges may achieve thee results asconomic onerosity

by employing othemeans.
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Chapter 4

The Conceptions of Contract and Justicein
Bulgarian and English Contract Law

4.1 Introduction

Chapter 3demonstrated that economic onerosity and frustration are not functional
equivalents by examining their scope, criteria of application, and effect® drasis

of case law, legislatignand doctrine It also identified significant conceptual
dissimilarities between Englh and Bulgarian law. Notably, not onlyey approach

fault andforeseeabilitydifferently, but also show concern fadiversetypes of change

in the contractual obligation resulting frosupervening event$:urthermore, while
frustration produces automatic effects, economic onerosity tiie@somisorthe right

to a claimin which itshould specify the type of remedy it demsirdoreover, the two

legal systems have adopted different rules on loss distribution following supervening

events.

It thusseems relevartb analyze if these differences canbsdterunderstoodrom a
doctrinal perspective Examining whether economic onesity and frustration are
consistent withthe prevailingéconceptionsof contract! as they appear in case law

legislation, and scholarly writing in the two jurisdictionsmay identify if the

!By 6éconception of contracto | under st and
obligations.

2 As explained in §2.2.2, Bulgarian and English scholars play different regesdinglaw
advancement. Common laseholars often an at developing theories that carake existing

law coherent andive normative guidance féeiw development. For instance, Stevesserts:
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differences are accidental or symptomatic of deeper divergeficedues between
English and Bulgarian lawThis inquiry is important sincé clarifies the role of
freedom of comact and subsidiary principles like fairness and good faitine two
jurisdictions It may also uncover potential difficulti@s drafting,implementing and
interpretingcommon rules on contract, including a common principle on changed

economic circumstances.

84.2 explores the formal justifications of economic onerosity fanstration put
forward by Bulgarian legislators and English judtgedemonstrate that both principles
are rationalizedwith the enforcement ojust outcomes.However, sinceeconomic
onerosity and frustration do not play the same role in their resp@atisdictionand
do not reach the same respitseems important to analyaere the difference stems

from:

1) the fact that courts seek just outcomesgardingdissimilar conceptions of

contractOR

2) the fact that théwo jurisdictions have dissimilar notis of what justice® in

contract lawentails(84.3).

0 T first task of the academic lawyer is to explain the law so that it makes coherent sense and

to account foriti n t he best possible |Iight, 6 Robert
Performance: A Gol den Vi btloerggds)BxploriNgcCon®ract i n  J ¢
Law (Hart 2009) 198. In Bulgaria, the main goal of doctrine is to explain what existing
legidationmeansand/or criticize the rules in force and propose new ones if they are inadequate.

A priori, Bulgarian scholars daot aim at achieving coherence.

3 Many scholars agree that contractual principles incarnate the values of a given legal system
andthat differentjurisdictionsmay prioritize different alues at different times'he Study

Group on Social Justice in European Private lcemtendgshaté any system of co
expresses a set of values, which strives to be coherent, and wiagghrded as fundamental

to the political m® 3 ad iitigelyin Botbgeae €antract cawvuA t r y
Mani festod (2004) 10 E-Wihaddsseris hadiract] lw ikaawi s e,
evolving integration of ideals which is informed, and which in turn informs, social views
about contracto6s r eWishartjContrastdam5eetdny QUF 20M5) h8d y Ch «
4| focus myanalysison examiningwhat courts understand by just/fair solutions in the realm

of contract and how, if atllathey mold existing principles to promote the values of their
jurisdiction. | believe this approach sheds light on why Bulgarian courts have become sensitive

to even minor imbalances in agreements and why English courts refuse to extend frustration to
onerous performance; It should also be underscoredhatists have extensively debated the
meaning of justice in private laand itsrelationship with fairnessn the common law world,

one of the most i nfl uenpgrivatelawdts h ¢ sistgresioe théVe i nr i
notional equality with which grties entered the transaction. &aenest WeinribThe Idea of

Private Law(HUP 1995);His theory has been criti@d for instance, fofailing to explain

unjust enrichmentPr i nce Siampriah , o W&nj ust Enr 188 hment ¢
Beyond Weinrib, there are other claims about prileteand its notions of justi@eeconomic

efficiency, social justice, etc.; In Bulgaria, there is no coherent theoretical understanding of
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4.2 Doctrines with Elusive Grounds

It is interesting thaat first glanceboth economic onerosity and frustratiseem like
exceptions to the spirit of the contract law in their jurisdictiérticle 307, which
codifies economic onerosity, states that
and g oo ConténgoordaryhBulgaria doctrine assertghat the principle is an
exceptionor a contradictiono thepacta sunt servandganctity ofcontract) principle,

which is fundamental for Bulgarian latlt is striking, however, that no authtas
attempted to reconcile the contradiction frofldgariantheoreticalperspectiveor to

6di g de esmblishdf, franm the standpoiof Bulgarian law this is indeed a
contradiction as discussed in §2.3.3.3. In the same section, we also underscored that
the motivation of the Bill, which enacted economic onergsibes not provide clarity

on the reasons peertanentdnadinte. pr i nci pl eds

By contrastfrustratiord s | e dhaslbeebthessubect of debate among common law
scholars and judges. While theoriststendthat the lack of clear juridical basis of the
doctrine may be problematicjudges have not agreed @nsinde justification In

Taylor v Caldwell Blackburn J relied on the implied condition thebiy. Tamplin
Steamshif§ judges based their decision on the disappearance of the foundation of the
contracd an idea embraced by German courts following Oertm@us t dseor vy
explained in §1.2.1 and 82.3.18 Hirji Mulji , Lord Sumner explained that frustration

is 6a device by which the rules as to a

what justice implies eithef.orbov underscores that justice is best understo@hwhe studies
thelegislatob s i n, which is idemtified when one stinizes the legalextat hand, Tzeko

Torbov, History and Theory of LauBAN 1992) 365 Othersmaintainthat justice can be
interpreted as o c i expeygtdiiens regarding what law should be, lvan Apostdlbe,Law

of Obligations: General Partfirst pubished 1947, 3edn, BAN 1990) 334.

l'vail o Staykov, 6The Clausula Rebus Sic Sta
Lawd [ 1998] 1 Suvr e menn oCompmemial drangattionSOapm y an G
TIP2008) 55; Di anAaplicatiomof thernetiwiz of Ecoriomie Onerosity in the
Conditions of Economic Crisis6 (The Gl obal
2010) ; Yasen Nikol ov, OEconomic Onerosityo
Addendum.

SLeon Tralkimam,at@k Contracts and L
OFrustrating Delaydéd (1983) 46 ML
Reappraisal 6-AhLR.27B) 21 Angl o

7(1863) 3B & S 826833.

8[1916:17] All ER Rep 104, 109.

| Fictioc
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exception whi c AlnJoseshtConstantind@dnarighd maintained
that frustration was meant Yo achieve 6a

In Davis Contractorsthe case that introduced the modern test for frustration, Lord
Radcliffe highlighted: o6lt is nothidhnar dsh
calls the principle of frustration into play. There must be as well such a change in the
significance of the obligation that the thing undertaken would, if performed, be a

di fferent thing f% lo®British MavietonewshotdrDemitye d f o
emphasi zed: 0ln these frustration <cases:s
powel a power to qualify the absolute, literal or wide terms of the co@tricbrder

to do what is just and %lreEws BugemipHealsoi n t h
stressed the importance of justice 6 The f act that it has be
expensive for one party than he thought is not sufficient to bring about frustration. It
must be more than merely more onerous or more expensive. It must be posifivaly un

to hold the® parties bound. o

In National Carries, Lor d Wi | ber force emphasi zed: 0 |
selection of any [of these theories] as the true basis [of frustration]: my own view would

be that they shade into one another and thabece between them is a choice of what

is most appropriate to the aalsodomtandedr c o
ol think that the movement of the | aw
autonomy towards the discovéryr | donot hediate to say impositiah by the courts

of just solutions, which can be ascribed to reasonable men in the position of the
par thi es. 6

Despite the diverse justifications of frustration, however, one notes a propensity
towardspromoting just outcomésqgusts ol uti ons, 6 6j ust resul
parties boemptdi @dn 6ami @k Itjsahsréforecessentdat fordahe d s . 6

purposes of this thesias explaied in84.1, to compare the concegbs of justice in

9[1926] AC 497, 510.
1011942] AC 154, 183.
11[1956] AC 696, 729.
12[1951] 1 KB 190, 200.
13[1964] 2 QB 226, 239.
14[1981] AC 675, 693.
15 ibid 696.
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English and Blgarian contractw as well aghe concepbns of contracto which they

are applied.

Before engaging in our discussiome should clarifythat in Bulgaria the word for
fairness, justice, and equity is the s@mspravedlivostNeither doctrine nor the courts
distinguish between these notisnDikov, whose work wediscussthroughout this
thesis, was troubled by this linguistic issue and contented that in Bulgarian literature
the debate on what justice entails is enhanced by the fact that theorists do not use
notions with he same meaning. As explained in §2.2.2, while fairness is a
fundamental principle of Bulgarian civil law, it is notfiuked in the law, so courts
interpret it on the basis of thea vepirg, scholarly writing and case la®ince judges

are not bound bgny interpretationthey may, in theory, reach different results.

The lack of distinction between justice, fairness and equity in Bulgarian law can be
troubling from an English perspectiior to the Judicature Acts of 1873}, England

had separateourts for the common law and for equditg system whose origin can be

foundin Romanlaw’'However, it has bkeeadn eadr giufeuds i tohne
and equity has never o oequitytrenpslaiiModesnas n e
English judgesidpose of wide equitable powers whichthey can rely to enforce just
outcomedyy developing equitable remediasdby disregarthg precedentHowever,

as early as the 1910shadalso been contendedthath e 6 gr eat darys of
the past beasse of increased legislation in modern tirke@/hile this islargelytrue

for contemporary English la#? even in more modern times English judges have relied

on their equitable powers to restore justite.

18 Lyuben Dikov,Course on Civil LawSofia 1943) 6.

1" For a comparative analis of English equity and Romaequitas see Charl es Bri
Aequi tas and 1E81g)2iGsol.J EsqaudiKboopstand(WJ Zwalve (eddaw

& Equity: Approaches in Roman Law and Common [(artinus Nijhoff 2014); Equity agh

common law hee been seen as rivals since the early days of the commom 4672, Hale
Clhadsai d: 0By the growth of equity on 6equity
Roscarrick v Bartorf1672) 1 Ch Cas 217, 219.

18 AWB Simpson,Legal Theory and Legal Histy: Essays on the Common Lédambledon

Press 1987) 397.

19Brice (n 17 24.

20| evenstein contends that the development of legislation like the Unfair Contract Terms Act
1977 was Ostrongl y c oMichaeldevenbtginMaxins ofBquatph A e d o c
Juridical Critique of the Ethics of Chancery LéMgora Publishing 2014§3.

21 Lord Denning is famous for neglecting peglent to remedy injusticB,r a dy Codrde ma n,
Denning & Justice Cardozo:h€ Judge as PeBthi | osopher 6 (J2485)Ro) 32 F
example, inCentral London Property Trusthe resurrected the concept of equitable
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4.3 Diverging Conceptions ofContract

The conceptionf contractone can identify in Bulgarian and English ldwave
multiple layers coditioned by the changing soeionomic circumstances, the
evolution of political and philosophical idgasnd government polici¢$. The two
jurisdictionsborrowed the will heory?® from the same place (France) and in the same

time period (1% century)?* However, they assigned it a different place and role.

Prior to the reception of the will theory in England, the heart of contract was the idea
of reciprocal agreement arekchangé® Following the reception, the doctrine of
consideratiomemained in the common ladespitethe friction between the will theory

and the classical model of English contrfcProgressivelyin the 20" century,
nonethelessthe will theory gave wayto socid justice considerations These
considerations are reflected both in thesogang of modern judges likeenning who

rely on their equitable powers to disregard precedent, but also in the enactment of
legislation, such ashe Unfair Contract Terms Act 1977, whose rules pertinent
consumer agreements have now becpareof the Consumer Rights A@&RA) 2015.

(promissory) estoppel which had been establishétuighes v Metropolitan RailwgiL877) 2

App Cas 439. He emphasi zed: 6 hargpofalargessem,t 0 a
if acted on, is binding, notwithstanding the absence of consideration, and if the fusion of law

and equity leads to that result, somtich e b et }K8130,435] 1947

Zl'n that 1light, Hill man e mnpntractdaw zeflest the imaggot t h e
soci al, economi c, and institutional forces
often c¢cl ash, but also they are themselves 6i
flourishes largely because isi 6t he fruit of the | egal Sys
compromises over conflicting values ainterests in a diverse socigly, Ro b er tTheHi | | ma

Richness of Contract La@iluwer 1997) 26&59.

23 Georgiev assertthat the development of the will they was a reaction of liberalism and
individualism towards the prevailing absolutism at the time. The will theory was unknown to
Roman law which recognized form, ritual, oath, and initial performaas sources of
obligatonse mi I  Geor gi e v fWilbatdFreddan to Cootnaxy in tbe Transitional
Period in Bulgaria to a Mar kCellectioB ofdEesaysi;md i n
Memory of Professor Vitali Tadjé6ibi 2003) 102.

24 As noted in §2.3.2.1, th#892 LOC copiednost ofits provisiors from the 1865 Codice

civile, which in turn was a replica of tti@ode civil.English judges borrowed the will theory

from Pot hi aexplainedvin foatndte 7gBapter L

25 David John Ibbetsor Historical Introduction to the Law of Obligatio®UP 1999) 203.

%6 Ibbetson explains that the incorporation of consideration into a concept of contract based on

the will theory is problematic since it may be difficult to find reciprocal consideratial in
contracts, Ibbetson (n 2221-44.

2For an overview of thigotmrdrSqaintcitarn,yosde Kl
Uneasy Transition in the Law of Contl7f@ct s ?0:¢
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Also, under the influence of EU legislation, civilian notions of substantive fairness have
permeatedEnglish consumer lay?

According to Brownsword, nodern English contract law is dominated by two
ideologie® market individualism, which facilitates exchange, and consumer
welfarism, which protects consumers and promotes standards of fairness and
reasonablene$8 Neverthelesst has beemighlighted that while there is much debate
about which si dandniermestionistprintiplashare theistabéd s t

It has also been observitditin recenttime& n g | i s hi dniav ikedal i s mé
from static to dynamic: while static metindividualism imposes a particular view on

how transactions should be governed, dynamic mankietidualism reflects the

practice and expectations of the contracting commdhity.

In Bulgaria,by contrastthe concepon of contractin legislation, scholarly writing and

case lawis illustrative of the6 pat chwor k appr @82 htds aldoi scus
affected bytheradical transformations of political values and the drastic changes in the
socioeconomic circumstancBslgariahasexperiencegdwhich we explained i82.3.1.

Theresult is a combination betwetre freedom to contract principle,strong altruistic
elementadvocated prior to 1944, as well as remnants of communist ideals enshrined in

the law and promoted by doctrineaaft950 Unlike English lawwhich seeks to adapt

to the needs of market players, the making of Bulgarian law has been traditionally
usurped by a small, elite group of people (usually scholars) who impose their view of
what law should be. Furthermor@, contrast to English legislative practigablic
consultations are not used in the legislative procesigesmerely apply existingaw:

as explained in 32.2, they, in theory, rely on legalistomand societal notions of
fairnessonly if the law is sileh We explainbelow, however, that Bulgarian judges

have developed diverseatt e gi es t o 6 maltoanbke lave by applgingt r a c

open norms.

28 The Unfair Terms in Consumer Contracts Directive 13/93/EC, implemented by the Unfair
Terms in Consumer Contracts Regulations 1998999/2083introduced the concept of good
faith to English law;On the inconsistenciesesulting from thisintroduction, se Lucinda

Mi | | er , UdférfConéract TérinseDirectivdRecent European Directives andghish
Lawd ( 200 70109;3rheedgllations8h@eso been integrated in tRA 2015.

29 Roger Brownswordzontract Law: Theme®r the TwentyFirst Centuy (2 edn, OUP 2006)

137.

30 ChenWishart,Contract Law(n 3) 18.

31 Brownsword (n 2p138.
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This sectionexplains the key differences between the English and Bulgarian
concepibns of contractand the values they incarnasghich can shed light on the
dissimilarities we expounded in ChapterFastly, we pay attention to sonu the

contextual factors thahelp understand the distinobtions of contracin the two
jurisdictions(84.3.1). Then w analyze what English and Bulgarian law understand by
contractand identify some of the main tools they use controltheagr ee ment 0.

contentgo promote just outcom&§4.3.2 and §4.3.3)

4.3.1 Contractand Context

English and Bulgarian contract law devgal in different contextddence since their

early days, theyaveincarnate different values and adagatto the needs of people

with different social standirdgfactors, which have inevitabipfluenced the notions

of what a contract is and what function it performs in society in the two jurisdictions.

In England the late 18 and early 19 century had seen the industrial revolution and

the rise of capitalism. The massive production of neadg and increased competition
between capital owners for new markets resulted in palpable socioeconomic changes.
Freedom and equality between people, despite their social status, became key
organizing principles as England moved away from feudalfsmhilosophers
emphasized the importance of individual freedom, which they viewed both as a natural
and a moral right, while economist writers, such as Adam Smith, John Stuart Mill,
Bentham and Ricardo, insisted on freedom of bargaitfing.

It has been noted thath e t as k of English individual
antiquated institutions that stood in th
contract was the best i A*#Havingthiséntmind, @i h a n c

understandablahy Erglish judges borrowed the will theory from Pothierthe 19"
centuryand discardedthe 18 cent ury Oequi t aWHick enfordeda o f

fairness of exchang&Moreover it has been emphasized th

2See Peter Gabel and Jay Feinman, OClhentract
Politics of Law(3" edn, Basic Books 1998) 4%/0.

B¥Samuel Wilkldiosmt ofi, CORteactd (1921) 6 CLQ 36
Roscoe Pound, O6Liberty of Contractdo (19009)
3% For a comparison between thé"ihd the 19 century conception of contract, see Morton

Hor wit z, OHiIi storical Foundati ons -9%6f Moder n
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of English contractlamp | i t i gati on remained the privi
me a R®€Esséntially, when developirthe principles of contracnd redefininghe
notion of contract English judgesconsideredprimarily the needs of commercial

parties®’

In that light, as laeady explained in Chapter 2, frustration was createthe 19
century On the one hand, this may elucidate why Blackburn J grounded his decision
on an implied conditiod to reconcile his decision with the will theory the parties

had not made a prasion in their agreement. On the other hahd harsh consequences

of the doctrind automatic terminatiah may be understood from the prism of
commercial sensibility.For commercial parties, legal certaifftyis of utmost
importance and they canniatave thetermsof their contractto depend on a future

unexpected evemtr the judge who is not a party to the agreement.

In contrast to Englandulgaria was primarily aagriculturally-oriented region in the

19" and early 26 century.The first textile factoris started to appear in the middle of
the 19" century, but their peak was not until the verge of the @ntury3® Heavy
industrialization comparable in scale to the one of the English industrial revolution did
not start until communispbut it was orgaied and managed by the State as there was
no private initiative Consequentlywhen drafting the first LOChe working group
must havéhadin mind primarily the needs of ordinaryeople farmersand tradesmen

who made transactions with people they knamd maintained the commercial
relationshipfor year® a fact, which may explain whthe LOC explicitly defines
contractas a relationshi@s we clarify in 84.3.2.2 However, at this stage, we should

emphasize that this aspect malgo shed light on why mdification is one of the

% _Lucinda Miller, o6Specific Performance in tF
Reexamining Contract and Unjust Enriclemt (Nijhoff 2007) 291; This still seemdtrue in

modern times as English lawyers are known to have the highest fees in Europe and English
court feeconstitute ambstaclego accessingustice.

37 All leading cases on frustrationentionedn Chapter 3 corern commercial agreements, for
instance.

%8 Legal certainty is associated with the idea that law should be predictable and should treat
similar cases consistently,ai n Mac Nei | , 6Uncertainty in Com
68, 69.

% As discussed in §2.1.1, Ottoman rule significagttelayed Bulgarian development.

401t should benoted that the primary remedy under English law is damages. English judges
recognze specific performance irare cases, thus illustrating that the preservation of the
contrac¢ual relationship is not a priority. For the role of specific performan¢leercommon

law, see Miller (n 36); As explaindztlow, common law doctrine does not regard contract as

a relationship either.
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remedies of economic onerogityt allows the contractual relationship to be

maintained in the years to come.

Moreover consideringhe disastrous effects tife Balkan Wars and WW!I on Bulgaria,

the hostility towards French law wucidated in §2.3.3.1 is logiéalscholars were
concerned about the interests of ordinary people and the fragile Bulgarian business that
had started to develop. In that regafdench doctrinal writers had abandoned the

theory of equality of exchangebeca e O0it i nvolved a paterne
parties and mys tatttelsame tire iEnglisis judges didatis u e 6
why Bulgarian scholars lookedif inspiration elsewhere, aliscussed in §2.3.3.2.
Besidesin a communist framewoykhe theory of objective value could flourish as the
economy is planned and prices are fixadthe government. That is whit was

embraced by communist authoritias part of the principles of socialist coexistence

which remained in Bulgarian law undedifferent nameasexplainedn 84.3.2.2

4.3.2 The Essence of Contract

This section explains that Engliind Bulgaria law have pronouncedly different
concepibns of contracanddissimilar ideas of fairness in agreements. The main reason
for this is thatthey examine contraetith regard to different moral referempoints.
Notably, unlike English lawvhich is rarely concerned abostibstantive fairness in
commercialagreementand prioritizes freedom of contra&ulgaran law disposes of
diverseopen norms which control the termsf both merchant and nemerchant
agreementsThe sectioralso éucidates that while the principtef good faith has been
preoccupying the minds of common law scholarship in the past years, Bulgarian law
hides scarier monstersits closed with the help of scholars, judghave molded the
doctrine of 0 dhapealofdiversegpénsi@msiamdthave tarned it into

a powerful tool against substantive injustices in agreements.

41 James GordleyThe Philosophical Origins of Modef@ontract Doctring(Clarendon 1991)
167.
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4.3.2.1 The English Concepion of Contract

While thenature of contract ia question that stirs debate amauafpolars from the

common law traditioreven in modern time¥%,it is often affirmed tha& contract is a
dargaiif*oran denforceabl e [P4Tobrierdoeceabl@momseg r e e m
should satisfy a number of conditiot¥sThe principabneis that itshould be supported

by good consideration, which is 06s“% methi
Nonetheless, courts would examine the sufficiency, but not the adequacy of
considerionass t i s up to the parties to O6deterr
are prepared tAupdaypyrfsomaary eist@rm.ldéd shed t
is fundamentally pragmatic in its approach, seeing contracts primarily as market
transactions and the main role of contract law, therefore, as being the facilitation of

t hese t r “4 Ass andetrscoredh showe, this particularihas a historical

explanatio® classical contract law developed with regard to commercial parties in a

“Friedar gues that the moral basis of contract
may I mpose on themselves obl i gamoraitpassumeher e
not only that people respectt her s and their property, but

purposes, Charles FrieGpntract as Promise: Aheory of Contractual Obligatio(2™ edn,

OUP 2015) 1. The confidence that others would do what is right creates trust which is the
foundatio of the contractual obligation, ibid&8, Pennerhowever maintains that the notion

of agreement rather than promise is the type of voluntary undertaking in light of which

contracts should be understoala mes Penner, OVol unt ghelyawObl i g
of Contractdo (1996) 2 L Edun3d2a5t;i oSnaaplrda if onro tEensg
Prince Saprai, 6l n Defense of Consent i n Col

43 Ewan McKendrickContract Law: Text, Cases, and Materigt¥ edn, OUP 2014) 144.

44 ChenWishart,Contract Law(n 3) 4.

4The four main elements of English contract are offer, acceptance, consideration and intention
to create legal relations. However, there may be additional requirements depending on the
agreemerit s d purpuant to Section 2 of the Law of Property (Miscellaneous Provisions)
Act 1989, contracts for the sale of land should be in writing. Also, the scope of consideration
may be limited by application of the doctrine of promissory estoppel, which, as meritioned
footnote 19, was developed by Lord Denning.

4 Thomas v Thomg4d842) 2 QB 851, 859; While consideration is often regarded as the heart
of English contract, it has been undeaekfor being inconsistent and vague and for covering

the real motivatio behind decisions. & Jonathan Morgagreat Debates in Contract Law
(Palgrave Macmillan 2012) 241.

47Hugh Collins,The Law of Contragt4™ edn, LexisNexis UK 2003); There are cases in which
judges identified something of negligible value to be goodsidenation. For instance, in
Chappell v Nestlf1960] AC 87 three chocolate wrappers were found to be good consideration
for a record and iRitt v PHH Asset Managemefit994] 1 WLR 327 a mise to exchange
contracts in twaveekswasgood consideration faa promise not to consider other bids for a
property.

“®Simon Whittaker and Karl Riesenhuber, &é6Con.
and others (eds],he Common European Sales Law in Context: Interactions with English and
German Law(OUP 2013) 13.
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liberal-individualist setting.Furthermore, pragmatism and instrumentalism have been

encouraged and justified by the schobeconomic analysis of laf¥.

Traditionally, English judges areoncerned about procedural unfairnéesause it

involves vitiation of he agreemer®® Moreover, #hough in principle theymay

intervene in an agreement for public policy reasons, as early as 1875, Jessel MR
mai nt ai ned: 60éyou have thisithaayomareonotnt p L
l'ightly to intercfoenrt&dwWhict®éasr eeodiddmi ef pol
applied to diverse factual circumstanées,neither enforces equality of exchangor
performance in good faith. By contraste explainin 84.3.2.2that the Bulgarian
equivalent of public poliocy good morald is a chapeauof diversemoral norms

which judges rely on to limit freedom of contract.

Recently however, English judges have started to depart from the strict liberal
individualist notion of contracio protect weaker partiga commercial agreements

Lord Denning for instance, formulated theequaliy of bargaining power principle

which @jives relief to one who, without independent advice, enters into a contract upon
terms whi ch ar e hybanganingipoWeais grievauklyeimpaired by
reason of his own deeds or desires or by his own ignorance or infirmity coupled with
undue i nfl uen &dHthasalso been argusduhatettse &implicity of the
bargain principd esiimcedp@adncepat smiafagfeai r
contract law even when the principle seemed most secure through doctrines such as the
legatduty rul e and t hé&Ing523wewilaboseehdw English u al i
judges may strike ouagreeddamages clauses contracts which also evidences

concern for substantivanfairness.Besides, n §5.3.1.2.2, w will discuss how the

4% For example, Posner and Rosenfield contend that contract law is an instrument maximizing
efficiency. Contracts allocate risks, but risks are costs. If parties have not explicitly distributed

risk, contracts should be discharged only when the proriggee superior risk bearer. If the

promisor is the superior risk bearer, fquerformance is equivalent to breach, Richard Posner

and Andrew Rosenf i e ltal Doctirlesnp@ostract Uaw:fAHcdngmica nd R
Analysis6 (1977) 6 JLS 83.

%0 In English law, mistake, duress, and undue influence make comadt®r voidable.On

the vitiating factors in English law, see John Cartwridgdtiequal Bargaining(Clarendon

1991).
51 Printing and Numerical Registerifd875) LR 19 Eq 462, 465.
2 See WSM Knifp t 6Public Policy in English

w
I

- o

L a
oUnblinkering the Unruly Hor se: Public Po (
3 Lloyds Bank Ltd v Bund¢t975] QB 326, 33840.

“Mel vin Aron Eisenberagpm,d dTtse LBami g asion (Ar9i8r29i
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modern contextual approach tontractual interpretatiomallows judges to impose

reasonable outcomes on the parties if thegm necessary.

Nonetheless,despite these examples, in English law judicial intervention for
substantive fairness norrconsumer agreementsmains considerably more limited
compared to Bulgarian law, as we illustragdow. Furthermorecommentata remain

divided regardinghemerits ofequality of exchang&mith emphasizebat it is widely
believed that Osubstantive fairnesseéeis
procedural fairnesséi mpossible tonmssess
of court “tCGordlgynatetse 6Aédording to the treat
common law courts did not examine the adequacy of consideration was that it would
be i mproper to revi ew’Saphaeunderacoresthatgheoryo f an
of equality of exchange rests on unstable philosophical foundations and it isamaier
overinclusive, inefficient, and does not take into account the subjectivity of ¥alue.

Ot hers contend that éequal i tchandes butite nt r a
e

0
is the equality of th parties tPRMat matt

The above observatianare important in light of our analysis of frustratid-irstly,
they elucidate why English judges pursue a different lineea$oning compared to
Bulgarian judgesvhen evaluating the impact of supervening eventthe agreement
Because they prioritize freedom of contract, they are cordeabout the alteration of
the promise rather than the substantive unfairness resultimgsupervening event
The agreement becomes unfair when parties have to perform somethiting yhaid
not promise to perforth that is why English judges evaluatadseeability primarily
from the perspective dle risk distribution in the agement rener than from the prism

of anopen norm like Bulgarian judgeasexplainedn §3.4.2

SinceEnglish judges are not concerned aboutatequacy of consideration even at

the formation stage focontract, they are not worried about any subsequent

®Stephen Smith, 6l n Defense of Substantive I
%6 Gordley, The Philosophical Ogins(n 41) 151; Even prior to the first common law treatises,
English philosophergpposed the ided equality ofexchange. Ieviathan(Chapter XV, Part

), Hobbes underl i nes: 6The value of al | t hi
contractor s, and therefore the just val ue i
Hobbes | eviathan(first published 1651, Collier & Son 1910) 422.

Prince Saprai, O06Against Equa y in Exchanog

I it
ity in Exchange

®James Bernard Murphy, O6Equal
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dmodification6 of the consideration which the supervening event can cduse
Moreover, commercial partiedtenhave equal bargaining power, so there igood

reason to interfere unless the agreement is vitiated or there is a specific government
policy to eriorce.Otherwise, judges would be maginontract for the partieBesides
constrained judiciaintervention ensures legal certainty and market efficiency, which

is important for commercial parties.

4.3.2.2 The Bulgarian Concepton of Contract

In Bulgaria, the definition of contract in the LOC altered with every change of the

political regime. Article 8, amended in 1993, currently states:

A contract is an agreement between two or more persons for
establishing, settling or terminating a legallagonship

between them. Persons shall use their rights to satisfy their
interests. They shall not be entitled to exercise these rights if

they contavene the interests of society.

Modern Bulgarian legislators seem to have borrowed the essence ofithisotefrom

article 2 of the 1892 LOG®® which was copied from the 1865 Codice civile The
philosophical foundation of this definition can be found in the writings of the German
jurist Savigny whose work influenced Italian legal thoult8avigny argued that legal
relations were <created, modi fied or ter

consisted of declarations of intent and were aimed at the creation of obligations.

Unlike common law writers ho still debatewhether contract isa promise, an

agreemenbr consent as highlighteabove Bulgariandoctrinefrom all three periods

% As explained in 83.6.2.1.1, the Law Reform (Fratsid Contracts) Act 1943 obdig judges
to examine if counteperformance has been received, hntttn establish its adequacy.

®6A contract is an agreement between two or
|l egal relationship between them. o
®1 For the influence of Germaphilosophyon |t ali an doctrine, see

Connections between German Pandectist School and Italian Legal Culture at the End of XIX

Ce nt u $%owrées of baw and Legal ProtectifiEdizioni Universita di Triste 2012) 551.
2Stefan Riesenf el d, Le&gd hheorylomAnlerican hawHE HerfitagegGe r ma r
of Savigny and His Disciplesd (1989) 37 Am..
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of legaldevelopment concurs that contract is an agreefddrghould be underscored,
nonethelesghat while in French law agreement is synonymous to mgefithe wills

(accord de volon{®*in Bulgarianlaw, under Germanimfluence,agreement is often
defined as &ransaction consisting dilateral (or multilateraljieclaratiois) of will.

This particularity has important implications for c@ut interpretation, agxplaired

in 85.3. As seen from article §LOC), the agreement haa specific purpose:
establishing, settling or terminating a legal relation8hiplowever, as clarified in
§2.2.2,this relationship is regulatgatimarily by the LOC which was drafted during
communism While Bulgarian legislators abolished the heavily ideological definition

of contract which existed during communi§hthey made only cosmetic changes to
other provisions which also served ideological purpdsasinstanceits current article

9 stipulates: OParties are free to deter
not contravene the mandatory prBuwuasti ons

to article 26 LOC), an agreement contraveniggod morals is voidb initio.®® It

63 Kalaidiev underscores that the arguménh at &écontr act lhlishakgl agr ee
relationshipisandi sput ed, 60 TAhelLavedf ObKgatiors: Gérjeral ®@a5th edn,

Sibi 2010) 71; Kozhuharov contends that contract is an agreement between two or more parties

to create, regulate or annihilate a legal relationship betweem thieksander Kozhuharov,

The Law of Obligations: General Pd(first published 1958, Petko Petkov ed, Jurispres 2002)

53; Di kov argues that 6contract i s an agr e
anni hilate a | egml3b7.el ati onship, & Di kov

% For a comparative analysis between the French and the English concept of contract, see Anne
de Moor, 6Contract and Agreement i-287.Engl i sh
 Dikov argued that the legal transaction consists of one or more declarations of will and other
legal events to which law assgylegal consequence, Dikov (n 16) 358Blulgarian law, legal

events are defined as legal facts that depend on nature and hatmans, Rosen Tashev,

General Theory of LawSibi 2010) 23537; Cther types of transactions include unilateral
declarations of will, administrative decisions, etc.; Tadjer contended that the transaction is a
legal fact whose essential component is theadation of will of one or more persons and

which results in legal consequences defined in the declaration of will, Vitali T&dyér_aw

of Peopleds Republic of (Biallyyd 192, Raviove mainginsa | P e
that contract istype of transaction in which there is a concurrence of content of two or more
declarations of will whose purpose is to produce legal effects, Maria Pa@oxbLaw:

General Part(Sofi-R 2002) 447.

¢ The Bulgarian position should be cadted with arti@ 1101(Code civl) 6 A contr act
agreement by which one or several persons bind themselves, towards one or several others, to

transfer, to do orCodecividoesonotdxplicitty defireontractmagga 6 T h
relationship.

67 Before its amedment in 1993, article 8Q0C) st i pul at ed: 6Contracts
performed on the basis of the socialist political framework, socialist ownership of the means

of producti on, and the peopl e 0 sofsocidigmptinei ¢ p |
fulfill ment of the peopleds economic plan, &
of socialist organizations and citizens acc«

¢ Furthermore similarly to English law, Bulgarian law ilso concerned about procedural
unfairnesd mistake, fraud, threat, and extreme necessitgf contracts under Bulgarian law.
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should benotal that prior to its amedment in 1993, article 9 (LOQt at e d: 6Pa
may freely determine the content of their agreement as long as it does not contravene

the | aw, the peopl edss oefc osnoocniacl It gsiisblie, o eaxni ds
that legislators discardedthe economic plan andeplacedthe 6 r ul es of so

coexi withemgoeod moral s. 6

It should beemphasizd, nonetheless, hat al t hough sa@oprimaplemor al
in other legal systenfS,it beas| i tt 1l e resembl ance to Bul ¢
clarify, immediately following the amendments, Bulgarian doctrine warned that
0interests of societyd (articlireBul8gianand 0
law, so in creating these new terms legislators left a wide margin for judicial
interpretation as there was no case law or theoretical underpinning to rel{°upon.
practice,as weexplainbelow, courts started relying on communist doctiiegetaining

to socialist coexistence in interpretiGgpod moral®As noted in §2.3.2, the LOC most

l i kely borrowed 6the rul es’Ruljarianaactine, i st
nonetheless, assigned them a specialdrdleargued that lack of equalence of
obligations, taking advantage of parties without experience, receiving payment not to
exercise a right, receiving a tip, etc. all violated the rules of socialist coexistence and

voided the agreemeft.

Out of these principles only extreme necessity does not have an equivelegland known

in Roman law ataesio enormisthe pinciple voidsa contract if a party entered the agreement
under unfavorable terms because of extreme necessity.

% Article 1133 of theCode civildeclares that the cause of the agreement is illicit when it is
contrary to the law, public order and good mer&h France, good morals have been used to
justify restrictions in labor and consumer law, Barry Nicholsench Law of Contract
(Butterworths 1982) 1227; The same provision existed in th892 LOC; While the law
reform implemented by therdonnanceremoved the explicit references to the cause, the

principle seems to have remained in spirit:
contentdé6 as a condition of validity of cont
case counteperformance is Oil l usionary6 or o&éderisory. ¢
“See Christian Takoff, o6Anal 5wtk Gazaitd2/199H% e A me
[1993] 2 Turgovsko pravo-2 ; Emi | Georgiev, O0The New Amend

Suvremenno pravo 9, 13.

L While the principlewas part of the936Soviet Constitution, it was not part of the contract

laws of all communist countries. In Bulgaria, Poland, and Hungary, the violation of the rules

of socialist coexistence voided the agreenadninitio. However, in the Soviet Uniomd the

Czech Republic, it did not result in nullity. See Vitali Tadfen, v i | Law of Peopl
of Bulgaria: General Part. Section (5ofia 1972) 887; Tadjer,Civil Law. Section 2n 65

252.

2 Tadjer,Civil Law. Section 2n 65 25255.
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Contemporary Bulgarian doctrine argues #uaiagreement is unfair when it is vitiated

or when the obligations in it are not equivaléht.also asserts that tleguivalence of
performancé s a subjective conceptdaswdng ashan de p e
agreement is the expression of free wolbligations are equivalefftHowever,court

decisions suggest dh judges may enforce objectieguivalence of obligationby

relying on&@ood moral® For examplejn 1999 the SCC declared thatcontract in

which obligations are not equivalentdsntrary to good morals and thus véidn

2010, the District Court of Pleven struck out a compensation clause in a management
contract because t he confdlerclauscsiatedthamvtres 0 i
director should receive 12 salaries if shedismissed.The court deemed the
compensation to be immorally high because the director had only worked for 5 months

at the time of dismissal and there was no equivalence of obligafions.

These cases illustrate substantial differences between thes vdluenglish and

Bulgarian law notably because they neither involve vitiation mamequality of
bargaining powewhi ch may be an occasi oofunegoal appl
bargaining powementionedn 84.3.2.1While in the first case we may speceldhat

judges relied on good morals to prevent the negative effétteecagreementpon a

third partyand they were enforcing good fafthin the second case there are no third

parties that may baffected. Furthermoreone mayeitherconsider that thdirectorand

the company had equal bargaining power because she was a professional or that she

had less bargaining power compared to the compéngethelesshe court still ruled

3 Kalaidjiev, The Law of Obligationgn 63) 6566; Fairness plays a tripartite role. Firstly, as
noted in 8§2.2.2, fairness is a source of Bulgarian civil. I8acondly, fairness is a general
principle of Bulgariancivil law. Thirdly, fairness is an underhg principle of Bulgarian
contract law. This triple function can be explained with the lack of distinction between justice,
fairness and equity which blurs the boundaries between these notions.

"ibid 67.

5SS C C besision 1444/1999 on civ.c.735/99; Theeasncerne the sale of an apartmeatt

a price lower than its market value.

6 Decision 73/2010 by the Pleven District Court on ¢.463/2009 affirmed by Decision 127/2010
of the Veliko Turnovo Appellate Court on civ.c. 247/2010.

"Because the lady was a meen of the board of directors, her contract is governed by the LC
and not by Bulgariataborlaw.

8The agreement wahallengedn court by the apartmeits ~ owha led authorized a friend

to sell it.
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in favor of the company due to lack @bjective)equivalence of obligatizsin order

to enforce substantive fairneSs

43221 Development ofEquivalence of Performana&n Bulgarian Law

The contemporary cases in which the pri

interpreted rathergenerouslyby Bulgarian courtsmentioned above call for an

examination of the origin and development of the principlBulgaria This is also
important in light of the fact that thheotsof the principlecan be foundn the Roman

causa® the concepthat inspiredhe English doctrine of considaion® It should be
noted that Romans did not have a general theorgaakaand causawas not an
essential condition for the validity of contratsThe modern notion ofausawas

formulated in the 1B8and the 1% century®? Subsequentlycausawas reognized as a
condition of validity of agreements in both the common law and the civil lhav
acquired a different role.

The distinct place afausain Bulgarian and English law may shed further light on the
dissimilar approach tampracticabilityin the two legal systemd.o understand the

current place otausain the Bulgarian law of obligations, however, one needs to go

back in time as each period of development discussed in 82.3.1 affected its meaning

and expanded its significance.

1t is also important that the court establishied kack of equivalence without considering
uneasily quantifiable factors such as the fact that lady might have given up other
opportunities towork for this companyshe was not dismisseoecauseof professional
negligenceetc.

8 | orenzen hasassertedthat English courts used the terroausa and consideration
interchangeably for éong time,Er ne s t Lorenzen, 6Causa and
Contractsé (1919) 7 YLJ 621, 636.

811ts meaning varied in context: it could refer to actionability, juridical regs@supposition,
Lorenzen (n 8P625-30.

82 Bartolus and Balds distinguished between two reasons for recognizing an agreement:

because it was made to receive something unrmedr because it was made out of liberality.
Grotius believed a contract was a type of act which conferred an advantage. Actbecould

gratuitous orreciprocal, a mes Gor dl ey, OEquality in Exchar
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French Comnection

Bulgaria borrowed the principle @busaindirectly from Francehrough theCodice
civile of 1865 articles 24, 25, and 27 of the first LOC were replicas of articles 1131,
1132, and 1133 dheCode civil®® Article 1131of theCode civils t a #Areobligatian
without cause or with a false cause, or with an unlawful ¢aag not have any effe6t.
Moreover as mentionedbove,Code civib article 1133 declares that the cause of the
agreement is illicit when it is contrary to the law, public order and good mQraés.
notes arimportant difference between the French (and Bulgadanyeand English
consideration which is relevant for ouugy. In French and Bulgarian law, ticause

has a significantly larger scope than in English. lawleast in theory, under French
and Bulgarian law, the mere existencecafiseis insufficient to make the agreement
valid. Once identified, judges subjetta legal and moral revie8y contrast, v& saw
above that English judges are concerned abouéxistenceof consideration in the
context of contract formation and modificatiéfbut control the agreeménts t e r ms
through the common law doctrines of ghdity and public policy rather than through
considerationBesides UCTA 1977 whose rules on consumer agreements imave
become part of the CRA 2015ubjects certain exclusion clauses in commercial

agreements to a reasonablenes$test.

Moreover accoding to dassi@l French theory@he cause of obligationseated in

non-gratuitous contracts is treontemplation of countgy e r f o r 8fnla hilateral 6

8 While theordonnancedeletedthe explicit references to the cause, the principle remains in

the Code civilin spirit. See footnote 69.

84 As nokd in 84.3.2.1, English courtse concerned about the sufficiency of consideration

rather than its adequacy. The primary debate in Engiishcbncerns the methdmy which
consideration should be identified (as a matter of law or factually). Nonetheless, once
consideration is found to exist, its value is tildi relevance;tlhas been contended that the

notion of factual (practical) benefihich the decision iVilliams v Roffey Brog991] 1 QOB

1 introduced, may undermine the doctrine of frustration because the party experiencing
difficulties may pass the risk to the performing party if it manages to obtain a promise to obtain
more or accgt less, MindyChetwi shart, oO6Consideration: Pract
New Clothes6 in Jack Be aGmoRuthamdFaulDmQontradt Fr i ¢
Law (Clarendon 1995) 139; In practicéowever, in such instances, there would be
modfication of the agreement agreed by both parties which is consistent with the English
notion of freedom of contract. If English judges allow the insertion of force majeure clauses
which preclude the application of frustration, discussedn 85.3.2.2, itseems logical that

parties are allowed to redistribute the ritker.

8 For consumer agreements, terms were controlled primarily by the Unfair Terms in Consumer
Contracts Regulations 1999, which have rb@en integrated in the CRA 2015.

8% HenriLéonel ean Mazeaud, O6La c a-U9%®3McGillldd,d2.t f r an
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contracts, the cause of each party isabenterperformance of the other party By
contrast, as noted in 84.3.2ith,English law consideration is exchanged against the
promiseof performanceThis differencesheds light on the divergent approach towards
resitution in theclassicalcommon lawand in FrenclandBulgarian lavd as we s&

in §3.6.21, in the common law, loss lies where it falls in cases of frustr&ti&y.
contrast, if an agreement is terminated due to force majeure and one party has
performedbut has not received counfeerformancethe other party should return what

it has receivethecause there is mause(no actualcounterperformance).

Modern Expansion

The current LOC does not contain an equivalent to article 1131 Gbithe civil Causa

is mentioned in diverse provisions of the LOC, but its meaning \degsnihg on the
provision®® The LOC itself does not refer to equivalence of obligations or equivalence

of reciprocal causes in the ragment. Thadea of equivalencewas promotedoy

Bulgarian doctrine andas noted above, tucked imder thechapeauof socialist
coexistencethus givingcausaa more altruistic dimensiocompared to French law

Tadjer asserts thatocialist morality is concretizedn the basiof social feeling,
socialist humanism, pr ol et%andsavesbothmzaer nat
criterion for interpretation of agreements and as a criterion féua@n of the conduct

of thesubjectf law.®! That is why during communism judges were sensitiveven

minor imbalanceglack of equivalence)n contractual agreemedtsaan approach

87ibid 10-11 and 1315.

8 The decision irFibrosareferred to in 83.6.2.1.1 brought the common law approach closer

to Frenchlaw; Mitchell, nonetheless, explains that the commondaproach to consideration

is bifocal. On the one hand, judges show concern for titeerang of counteperformance. On

the other, they may analyze consideration from the perspective ofrightformance may be

rendered, but the rights conferred to therder party in the agreementynnot have been
satisfiedP a u | Mi tchell, OArtificial iWQLI1OK¥IOFai | ur e
8 For examplepursuant to article 26.QC), an agreement is void for absence of cause. Article

55 on unjust enrichment we discussed in 83.6.2.1.2 bestows a larger scope upon the term as it
stipulates that something received without a cause should be returned, thus covering both
contract and tort. Blgarian law also distinguishes between causal and abstract transactions,

the latter being valid even at the absence of cause; In that regard, Takoff argues that the
Bulgarianconcept ofcausais amorphous and uncleand should be reconsideréchristian
Takoff, O6Abstract Transactions in LilLeghlt of t
Research in Memory of Professor Ivan Apostéldipian 2001) 419151.

% Tadjer,Civil Law. Section In 71) 87.

Libid 88.
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which, depending on the background and legal upbringing of the judge, may be valid
even todayas the cases on the immorally high compensation and sale of apattment a

a price below market valudiscussedn 84.3.2.2demonstrate

It is also hteresting to note that French law examinesctheseonly as a condition of

validity of agreement®2 By contrast, the communist LO€hdorsed the enforcement

of equivalence of performance following supervening events, which imbalanced the
agreement as welf This approach was perhaps influenced both byOibdice civile

and by Kr¢ckmannos t lohe Dikow had &nalyzednuhisv a | e n
monograph Historical and Comparative Research on Mistake in the Law of
Inheritance, Clausula Rebus Sic Stantibus invd&®e Law and the Essence of
Adjudication,as explained in §2.3.3.3 and §2.3.3.2.

Finally, the SCC recently rendereaa decision on interpretath pertaining togood

morals®* which stipulates:

Good morals are norms of morality to which the law has given

a legal meaning because the legal consequences of their
violation can be equated to a contr
Good morals are not written, systematized or concrete rules.

They exist as general principles or result from general

princi pl eesepeigles s fairnésk, which demands

the protection of any interest protected by the.lawhe

assessment of voidability of contract due to a violation of good

morals is carried out in the concrete circstances of entry

into contract.

Essentially, he SCCself-extended its discretionapowers by moldinggoo d mor al s 6
into achapeauof diverseopenunsystematiciorms.The two main genergmoral)

principles of Bulgarian contract law are fairness and good faith. Ti@ses have
derivatives likeequivalence of obligations, duty of good husband,Edsentially the

921t is yet to be seen if the introdimn of the new article 1195 on changed circumstances will
lead to a change of attitude: the provision does not explicitly mention lack of equivalence as a
condition of application.

% As discussed in §2.3.3.3, communist legislators enacted a partiaplerioa economic
onerosity applicable only to anufacturing contracts. Thmplications of this principleare
discussedn §5.2.2.

% Decision on interpretation 1/2010; The decision covered several questions of law, including
the voidability ofpaymentclauses, whichwe discuss ir§5.2.3
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SCC has declared that the violation of any of these principles may void an agreement
if the judge deems necessary in thearete circumstances of the case, thus providing
judges witha variety of tools to interfere with the g r e e negnms fob rmoral
reasond a concept unthinkable from an Engligarspectivébecause it compromises
legal certaintyMoreover, it is interesting that while the SCC did not expliciglyeal

where it took lis definition ofd@good moraléfrom, my research shows that this citation

copiesverbatimpartsofTadj er 6s expl anati &n of soci al

Relevance to Economic Onerosity

The above obsertians are importantegardingour comparative studgecause they
reveal key conceptual differences between Bidgeand English law. blike English
judges, Bulgaria judges subjeatontract to moral scrutingnd attack agreements for
lack of equivalence of performance even at their formation s@werary to claims

by Bulgarian doctrine that economic onerosity is an exception to the spirit of Bulgarian
law, in fact it illustrates itsvalues. If Bulgarian judges may lw®ncerned about
substantive fairness even at the formation stage, they have a reagenféoein the

name of fairnesg the agreement becomes subsequently imbalanced.

Moreover, our discussicglucidatesvhy judges evaluate foreseeability primarily from

the perspective of an openorn® that of good merchartisband, as discussed in
83.42Si nce communi st times, courts flwdve be
to constrain its term® promotealtruistic values. While certainly communist ideology

is a thing of the past, itemnants continue to influenceurt practiceand doctriné

we should not forget that senior Bulgarian judges and leading scholars earned their
degrees and began their casgarcommunism, s@ priori theymay enforce altruism
conditioned by soallist valueseven if they believeéhey are keeping an open mind.

While this commitment to altruism may seem like a factor compromising legal
certainty from an English or even Frermdrspectivefrom a Bulgariarstandpointhis

is not necessarily so.

% See the second to last paragraph in Ta@wil Law. Section An 65 252.
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Bulgarian doctrine prior to communism distinguished between statidynamic legal
certainty® While the former entailthe security okeepingthe agreemergs contents
untouched, the latter implig¢lse security that judges would achieve socially acceptable
outcomes.Although this distinction has not been formally embdaby Bulgarian
courts or cont e mp o dexisignserdoodogtsubstangve faitndse ¢ 0 L
andBul gari an doctrineds adyv ot avidencebatthemor e
idea of dynamic legal certainty may have been internalidd@. discuss the
implications ofthis conceptualizatiomf legal certaintyfor the harmonizatioproject

in 86.5

4.3.2.3 Comparative Observations on Good Faith

As noted in 84.2, Bulgarian law justifies judicial intervention in cases of economic
onerosity both with the praiple of fairness and the principle of good faith. In&2,

we also explained that during the International Week of Comparative Law in Paris in
1937, it was concluded that the divergent approach towardsacticabilityin the
continental tradition stenfsom dissimilar concepts of good faithn the Romanistic
tradition good faith required performance despithange of economic circumstances
while in the Germanic tradition good faith served as grounds to terminate or modify
the agreemerih similar insancesThis observation calls for an analysis regarding what

Bulgarian law understands by good faith.

The quesbn is also relevantonsideringhe plethora ofecentliterature dedicated to

good faithboth in the common law world and in continental EeSiAs noted above,

%See Lyuben Dikov, 6Die Ab?2 ndHedemangestsanrift Ver t
(Jena 1938).

“See, for i nst anc eheA&aongny bf WH,eFteedonddgf Coatract, arlOn  t
Fairness in Cont r acledgal ResearchA in Menmory of Piofespoo van ( e d )
ApostoloyUlpian 2001).

®Mi chael Bri dglanadbmaes Chmglrmct Law Need a
(1984)9CBLB 8 5; J F @podTFaith in Bnglish LayDartmouth 1990); Jack Beatson

and Daniel Friedmann (ed§}pod Faith and Fault in Contract La¢Clarendon 1995); Roger
Brownswordand otherqeds), Good Faith in Contract: Concept and Contéktartmouth
1999);Reinhard Zimmermann and Simon Whittaker (e@)od Faith in European Contract

Law( CUP 2000) ; Zi mmer manndéds chapter Roman good
Law, Contemporary Law, European Lawhe Civilian Tradition Today(OUP 2001);
Br owns wo r ddgooddahhanoBroamswoad (n 29; Martijn Hesselink

of Good Fait ho andotheideds)Tawardst &urdpdam @il Codd™ edn,
Kluwer Law International 2011).
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good faithwas transplanted t&nglishlaw by theUnfair Terms in Consumer Contracts
Regulations 19991 1999/2083mplementing the Unfair Terms in Consumer Contracts
Directive 13/93/EC?In §1.2, we also explained that authors hased concern about

the incoherenceesulting from the introduction of the doctrinas English judges
interpret it in differentways. Generallydoctrinal opinions regardngood f ai t h
merits, meaning, and implicatiosgynificantly diverge.

For instare, it has been argued that good faith exists in the commobdaause
honesty, fairness, and reasonableness are all principles of English law and at the same
time they ar@universally accepted and distinctive moral elements associated with good
faith.6°°1t has also been contendebt the absence of a general principle of good faith

in English law isgpartly compensated by the law of remedies, which greatly limits the
possibility of abuse of righ&!°! Yet, good faith offersconsiderable advantagéd:

can bridgethe gap between English law and other commondag continental legal
syst®ms. has been affirmed that o6é[ good]
sense relative to some YTheoteticalytheaaferesto r a |
point could either be the standards of fair dealing indbhtractualcommunity or
standards based on the best moral theory. However, the latter would be difficult to

justify.104

All of these assertions, however, underestimate the role of good faitmimental
jurisdictions. It is certainly true that goofdith like all open norms, such as
reasonablenessakes senseelative to a moral reference point. It is also true goaid
faith prevents abuse of rightand encompasses various standards of lgnes
respectability, etcHowever, in the continental tradition, particularly its Germanic
branch, it performs a variety of functiangrom reallocating risks in contracts to

serving as a foundation to develop jurisprudersi@litionst® such as terminatingr

% The common law rejected good faith as a notidrich was6 unwor kabl e i n p
Walford v Mile§1992] 2 AC 128, 138.

103 F 006 C®opndFaith in English LayDartmouth 1990) 10.

Mpani el Fri edmann, 6Good Faith JakBeai®rant di e s
Daniel Friedmann (eds§ood Faith and Fault in Contract La¢Clarendon 1995) 425.

102 hid.

103 Brownswad (n 29 135.

104ibid.
50nt he role of good faith in Germany, see
Doctrine of Good FaithinGartan Lawdé in Jack Beat so@odnd Da

Faith and Fault in Contract LayClarendon 1995).
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modifying contracts due to changed circumstan€ssentially as Hesselink has justly
denounced the continental hypogrds good faith is notsimply a norm, but a
Omout hpi ec e ¥ Hesselimkalso maintaihshag godd faith isa cover for
judges to make law because they may feel uncomfortable to openly declare they are

changinghe law since they asupposed to be its applief¥

As explained in 82.2 and 82.3, Bulgarian judgesike their continental counterparts,
have alway®een grantethe explicit right to make law, so they do not needetrinal
pretextlike good faith As we noted in the sameh@pter, because of historical reasons,
Bulgarian law had many gapso this right was relied upon in practiééoreover, in
the same @apter we underlined that the SCC renders spedecisions on
interpretation bindindor all court® essentiallythe SCC makegrimarylaw because

it defines develops and clarifies the meaningiofms and principles:urthermore, as
highlightedin the previous section, unlike other continergigétems, Bulgarian law
disposes of othdpols to moralizéoothcontractand existing law notably its doctrine
of 6good mor al smoldedintd @ lyateway shrougle which open
unsystematic norms nebe applied upon judicial discretioim. that light, whilegood
faith has be e fforbtuaihglthe lthes detweeninterpretationdf the law
and judicial developmerdf law,!% in Bulgarial) lines have been blurred since the
creationof Bulgarian civil law 2) good faithhas many sisters (fairness, equivalence,
etc.) and an adoptive mothégg¢od moral§ which makeghe principle less scary in

comparison.

Neverthelessthe fact that that there are scarier monsters in Bulgariansiaet as

6 good moocansofatjodto those who fear that through these open norms judges
impose their morality rather than the morality of the community intended by legsslator
While good faith isnentionedn multiple places in the LO®® and other texts kie the

LC, it is not defined in the lawFurthermore, just like good morals, good fatids
socialist baggage prior to its amendment in 1993, the LOC contained the term

108Hesselinkd The Concept (n6§64500d Faithod

107 bid.

108 ReinhardZimmermann and Simon Whittakeb, Good Faith i n Europea
Survey ng the Legal Landscaped in ReinhGoaodd Zi mi
Faith in European Contract LagCUP 2000) 22.

109 To illustrate, article 12 (LOC), whichopiesarticle 1187 of the currertodice civile

requires negotiations to be carried out in good faith. Article 20 (LOC) mentions good faith as

one of the principles of interpretation of agreements. ArticléLEBC), which copiesrticle

1375 of theCodice requires obligations to be performed in gdaith, etc.
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6soci al i s tDocgireasdnot fureaminohs. about thiefinition, nature and
implicationsof good faitheither One may argue that good faith in Bulgarian law is
conceptually loose and fuzayd houses a variety of moral principles and expectation
of conduct in the civil realm whose purpose isédnforce both commutative and

distributive justicet®

To illustrate Apostolov, a prominergcholarfrom the first period of development

Bulgarian lawdescribegiood faithas 0 s c al e @whiclsi®atdi parli neotrhdiicas
i mpor t athedae.8'! It fsevves as a criterion to duatethe scopemeansand
precisionof performancé!? Apostolov contendshat good faith allows for flexible
jurisprudencewhich considerghe opposing interests of both parties to an agreement

as long as they are worthy of legal protectibtHe argueghatjudicial intervention in

case of economic onerosityas justifiedon the grounds of good faith atitat good

faith also rationalizegudicial discretion regarding the remeédyecreaseof the

pr omi sluempd&fermance,incr e as e of t he rgerformansee e 6 s

releasing thgromisorfrom his obligations, ettl

Dikov, another distinguished authoritproposedan interpretation resemblinthe

English standard of reasonablenessch we discussn §85.3.1.2.2

110 Note that Western authors hasieggestedarious dichotomies of good faith. For instance,
Wightman distinguishes between core good faith, contextual good faith, and normative good
faith, J o h n Wi ght man, 6Good Fait hComnnd aPt dr dalni s
Brownswordand otherqeds), Good Faith in Contract: Concept and Contéktartmouth

1999); In Germany, doctrine distinguishes between obgdiind subjective good faith,
HesseThaemkGComcept of G&20;Bulg&ianibw doés ndt maved 8eparael 9
terminology to distinguish between the different types of good faithexgudainedbelow,

authors either analyze good faith normatively or explain what it megasdinga particular

guestion of law.

111 Apostolov (n 4)34.

12ibid 34-35.

113 ibid 242; While the first LOC was borrowed indirectly from France, Bulgarian scholars
relied on Germanic theories to interpret it
interests plays an important role in Bulgarian lawT e $ruggle for Lawpublished in 1872
Jhering argues that 6éa | egal righteéis nothi.
Jhering, The Struggle for LawJohn Lalor tr, & edn, Lawbook Exchange 1997) S8e

maintains that interest and notlivaire at the basis of the lavin his twovolume workLaw as

a Means to an Endritten in the period 1871883 Jhering goes further by explaining that

Opurpose is the creator of the entire | awét't
a purpose,.i e . to a practical LawasiaWeansdto aR &Erftbadkf v on
Husi k tr, Boston Book Company 1913) 1liv; Cit
6obligation is a means to ful fi |ldndhighlightsl e g a l

that interests encompass not only material interests, but alsooneslApostolov (n 4)-8.
114 Apostolov (n 4 34-35.
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ét he | ecpnssidusyt leftr theudge a margin for

interpretaton t o t ake a dsane maniwould. t he way
When trying to identify what good faith is and what justice is,

you carry out the same mental operation that you would when

you are looking for a new legal norm to substituteo&thone

which is no | onger fit for purposeeé:r

that which is expedient and useftil.

Dikov, nonetheless, rationalized economic onerosity by suggesting a modification of

thesociophilosophical platform underlying contract lave,carifiedin 85.4

In contrast to Apostolov and Dikovpmimunist authoritiehiave asserted that good
faith is a limit to the exercise afghts'® A similar view is shared by contemporary
authors who argue that good faith is a lawful limitation of free WilKet, similarly to
Apostolov, Stoychewmaintairs that good faith implies considerat for the public
interest.He also claims that goofaith does not limit free will, buaccompanies ita
choice istruly free only if it is ethicak® This theory,however, seems to blur the
distinction between fairness and gofaith. While as discussed in 84.3.2iader
Bulgarian contract law fairnes implies lack of vitiationand equivalence of
performance, it has been asserted that as a principle of privafailessrequiresan
optimal coordinatiorof the interests of all subjects of I&W.This hazinessf notions
may explain why some authors examine the implications of fairness and good faith in

article 307together rather than separat&yasunderlinedn §3.5.1.

L. yuben Dikov, 6The EhesModfcaionoffConikattshy the Jadme i o n ¢
(first published 1923, Fenay2010) 107108.

116 Tadjer,Civil Law. Section In 71) 191.

"sSee Todor Todorov, o6éConstitutional Protect
(ed), Legal Research in Memory of Professor Ivan Apost@idpian 2001) 473480.

118 Krasen StoychewContract Negotiations and Precontractual Liabil{@®" edn, Sibi 2007)

129130.

119 See Staykov (n 5) 71 afk at eri na Mat eeva, 6Necessary
Economic Onerosity in Article 307 of theCé  Camtemporary La@ Problems and
Tendencie$Sibi 2011) 243.

120 Historically authors have also mixed up equity and good faith. Baldus regarded good faith

as an equitable remedy. Gordley explains that that is why lateacht clarify the confusion

by distinguishing between two types of eqditgenerc, which demands the achievement of

just results, and specific, which demands deviating from the law when circumstances require,
James Gordl ey, 6Good Faithlusn CorimtReirnard Law
Zimmermann and Simon Whittaker (edSpodFaith in European Contract La¢CUP 2000)

112; As notedn 84.2 in Bulgarian the word for fairness, justice and equity is the same, which
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It is alsointeresting that scholateve emphasized that the meaning of good faith may
vary even in the same legal téxt. There seems to be agreement that good faith
emanates as knowledge or lack of knowledge of certain facts and encompasses the
requirenents of due car&? In that light, in §3.4.1 we explained that Bulgarian law
evaluates fault differently depending on whettiee entity or person is a merchant or

not It has beercontendedhat ins o me o f L O C good faith shouidde o n s
treated as an ethical or a moral categayich is used as a criterion of assessment with

the purpose of making conclusions producimdegal effect?® It has alsobeen
contended that good faith as an ethical categefgrs to the concepts of honesty,

respectability, loyalty, and correctness which are entertained in prectice.

Essentially similarly to good faith in the Germanic tradiioBulgarian good faith is
multifaceted and perforndiversefunctions.With regard to econoim onerosity itself,

it enforces several objectise As an ethical categorygood faith justifies judicial
intervention to enforce distributive justi@nd commutative justicegr an optimal
coordination of the interests of the subjects of.|Aw discussed in 83.5.1, the judge
interferes because society is concerned about the economic existence of the aggrieved
party. Moreover good faithemanates as d& of knowledge of certain facend as a
standard of careln 83.4.1, we discussed that the supervening event should not be
caused by the aggrieved party and it should not have been foreseen even in exercising

the relevant degree of care.

Considering th@bove one can further understand why frustration is notiegipe to
supervening onerousness from a Bulgarian perspéctirgylish judges do nalispose

of an open norm enforcinigoth morality and societal considerationsa commercial
agreementsin thatregard, Bulgarian @pd faith is a partial functional equivalent to
diverse English notiodsthe principles of reasonableness guidblic policy,implied
terms,but alsomore broadlythec o u equildepowersltis a meganormenforcing

all of these notions at ongean approach which English judges would be wary of

sheds light on why overlap and confusion of terminologyniavoidable and undetectable by
norrcomparatts.

121 yuben Vassilev,Civil Law (TedIlna 1993) 61; Stoychev (n 11817.

122 Krustyu TzonchevThe ImprovementSofi-R 2001) 112 and 119; Stoychev (n )1BL7-

18.

123 Stoychev (n 118117-20.

12471 at ka Soukareva, O0Good Faith ampsbftielhaav Pr e s
of Obl i geashys io Hanar of Zhivko Stalésibi 2005) 374390.
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taking, especiallyregarding commercial agreements, to safegudstatic) legal

certainty and promote commercial sensibility.

4.4 Conclusion

TheChapter examined if the divse approach towaraapracticability inBulgariaand
Englandcan be explained with the distinct coneeps$ of contract angusticein the

two jurisdictions It first emphasized thdtotheconomic onerosity and frustratibave
elusive groundsHowever,an examination of Bulgarian academic commentaries on
economic onerosity and English case law on frustration shows that both seem
rationalized with the enforcesnt of just outcomes.ii&e both doctrines reach different
results, it is interestintp seewhere the difference stems fr@rthe fact thaBulgarian

and English law entertain differenbnceptions of juste in contract or the fact that

they seeljustice regardinglissimilarconceptions of contract.

We thenexpounded the important links between cacitlaw and historical context
that should beborne in mind English and Bulgariarcontractlaw developed in
pronouncedly different icumstancesand addressethe needs oflifferent social
groups.While Englishcontract law developed primarilyith regardto partieshaving

the financial means to go to court, Bulgarian contract law was modeled to serve the

needs of ordinary men

After that, wedemonstrated that English caBulgarian law diverge on what they
understand by contract and by justice in contract Evglish law regards contracts as
bargains or promises in return for good consideration. However, absent vitiation of the
agreement or public policy concerns, judgesrarely troubled by the equalty of
exchange in commercial agreements. Hence, if they are not worried about the objective
value ofconsideration even at the formation stage, it is understandable why they would

not interfere if the objective value subsequeattgrsdue to superveningvents.

Bulgarian law nonethelesdraditionally regards contracts as relationslupsstrained

by social morality. i r i ng communi sm | egi sl ators <cre
coexistenced which was t he pr iFuilzermgre,me ans
Bulgarian doctrinenanaged to tuck into ttihapeawo f 6 soci al i st coexi

of notions, including equivalence of performafidde idea that what the promisor
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gives should be equivalent to whiateceivesWhile the principle was lataenamed
6good morals, 6 it inherited the meaning
years, the SCC, relying on communist doctrine, transfodpeald moraléinto a mega

norm encompassing all underlying principles of Bulgarian law, thusefiudpening

the door to judicial interventiomdence if courts are concerned about equarale even

at the formation phasehey havereasos to intervene if the contractual balance is

subsequentlgompromised bysuperveningvens.

Finally, we madecompaative observations regarding the principle of good faith, which
justifies economic onerosity together with the principle of fairndgsunderscored
that athough some scholars argue that good faith exigtseinommon law in all but
name sine there ar®ther principlesemedies that play similar raethese assertions
underestimate the function of good faithdantinental traditionsin the Germanic
branchof continental law, good faith serves multiglarposed from redistributing
risks in agreement® developingjurisprudentialsolutions. In Bulgaria, good faith
operatessimilarlyd it is an @en normallowing judges to moratie both the law and
agreementsWhile there is no consensakoutwhat itentails, me notes a propensity
to associate it both itih the enforcement of commutative and distributive justice
Although this approach blurké line between fairness agdod faith, itexplains why
Bulgarian judges are sensitive both to the balance of the transaction and its effects on

third parties.

Now thatwe established th&nglish and Bulgarianontract theorynay shed light on
why frustration and economic onerosity achieve different results in practice, we focus

onthe role of the judgesgardingagreenents in théwo jurisdictions.
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Chapter 5

The Role of the JudgeRegarding Agreementsin
Bulgarian and English Contract Law

5.1 Introduction

The previous Qapter explained the substantial differences between economic
onerosityand frustrationestablished in Chapter 3 from the perspective of contract
theory.It underscored that England and Bulgaria hderelopedlifferent concepons

of contractand have dissimilar views on what jegtiin contract law entails. These
divergences providenore chrity regardingwhy economic onerosity and frustration
reach different results in practicehis Chapter by contrastpurportsto ascertainf the
differencesbetween English and Bulgarian law can be furttationalizedby the

distinct roles which Englisand Bulgarian judges have acquiredardingagreements.

Case law has defined the English judge as the speaker of the reasonabli isan.
interesting, from a continentglerspective that common law judges prioritize the
rational even through theirhoice of words: English decisions use terms, such as

commercially sensible, reasonable, practicable? &imilarly to other continental

YInDavis Contractoryf 1 956] AC 696, 729, Andthespokbsmanofl i f f e
the fair andreasonable manwho represents after all no more than #mthropomorphic
conception of justice, is and must be the Cq
2 In Walford v Miles] 1 9 9 2 ] 2 AC 128, 138, Lord Ackner
faith is asunworkable in practiceas it is inherently inconsistent with the position of a
negot i at i nBurntpoppertvyntefatidnal Travel Catering Associatioinl [2014]
EWHC 148 (Comm) [24)J udge Macki e QC decl ared: O&6Where
the court will choose the mooemmercially sensiblef rival interpretationsofexr ess t er ms
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jurisdictions, Bulgaria has confined the role of the judge primarilde-interpreter®
However,as explained in Chapter, Bulgarian law is permeated withpen norms

which serve as gateways for altruism to etier law.Moreover Bulgarian doctrine

has encouraged judge t o d6appl y [t he sknsenrfsodabjusticd ul | vy
sothattheympr ove t he | aw 4lhislinterestingte cormpare if thel I i
6speaker nafblteh emarneda san-dp p hiee 10 & adisdretias! s i @iw

regardingthe g r e e womtens. 6 s

85.2 explores the limits of judicial discretion to modiégreenents in the two
jurisdictions to establish if the approach of English andg8&ian judiciary to
impracticabilityis an illustration or an exception to the acceptable level of judicial
intervention in agreements. 85.3 compar® approach towards contractual
interpretation in the two jurisdictions to elucidate whether it is possible for English
judges to achieve similar results to Bulgarian judges simply becausasehdissimilar
methodologiesof contractual constructior854 examines the likely links between
contract law and social contract theondaconsiders how the differendestween the
English and the Bulgariaésocial contra@may shed light on the distinables that

judges have acquirgégardingagreements.

5.2 The Judge and Contract Modification

Article 20a, para2® (LOC) identifies two instancesn which contracts may be
modifiedd by mutual consent of the parties and on the grounds providedtfa liaw

A survey of the Bulgarian legislation in force revealset®eprovisionsauthoriang
changes to be made into an agreement without the consent of both parties and in the
absence of breaghtiation.® For the purposes of nstudy; | haveconcentratd on three

3§2.2.2, nonethelesanderscoredhat judges can make law when there isapplicable rule
Furthermore, they render decisions on interpretation which serve as primaryssblaoe
“Lyuben Dikov, 0The ETEhsModficaton of Conthadt$ by the Jadge i on 0
(first published 1923, Feneya 2010) 146.

*The provision stipulates: 6Contracts may be
by mutual consent of the parties or on groul
® For example:

1) Article 92, para2 ( L OC) : OWhere the 1liquidated

compared with the damage sustained or the obligation had been performed
improperly or only in part, the court may decree to reduce the amount of such
damages. 0
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examples which | deem to illustrate most clearBul gar i an and Engl
different degrees of discretion regardoantractial contend supplement agreements,

agreements iwhich the price was agréeas a total sum, and agresamages.

5.2.1 Supplement Agreements

As noted in 83.4.2 and 84.3.2.1, Esylijudges encourage parties to explicitly
distribute the risk of foreseen events by themselvenforce freedom of contract and
commercial sensibilityBy contrast, Bulgarian law permits parttesexplicitly agree
that they wouldsupplementheir agreerant in the future when certaioreseen events
arise, without stipulating a mechanism for the modificatiunch an agreemeallows
the judge to supplement their contract when these events Arisde 300 (C)

stipulates:

Where the parties agree supplement the contract upon the
occurrence of certain circumstances, and should they fail to
reach agreement in the event of such occurrence, either party
may petition the court to do so. When rendering its degision
the court shall take o consideratimm the objective of the

contract, the remainder of its contents and commercial custom.

Similarly to article 307, this provision allovesther party to petition before the court

in case of failure to agree with the other pam the modificationwhen the foeseen
event arisesNevertheless, there is one important difference: in contrast to article 307,
article 300 requires thp a r tprioe mubual agreementhat the contract should be

modified whenforeseen circumstances atiseshould be stressed thatrpes only

2) Article 210, sentence(LOC): 61 n sel ling an i mmovabl e
area and the price per unit area are specified, if the real area turns out to be larger
or smaller than what was specified in the contract, the price of the property shall
be increased or decreaseg s pecti vel y. 6

3) Article 16, sentence 1Lé&w on Agricultural Tenangdy 61 f ci rcumst anc
parties did not consider at the time of entry into contract modify and induee non
equivalence of their obligations, any of the parties may demand contract
modifi cat i on. 0

4) Article 43 of theLaw on Public Procurement allows contract modification in
several instances among which fa@uo comply with the timeframset in the
contract due to unforeseen circumstances, changes ofr&gatated prices, etc.
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agree on theossibilityof modification’d if either of them goes to court, both will be

bound by the mdifications the judge makeTherequiremenfor prior agreement on

the intervention, nonetheless, strictly enforced. & example, theSAC refusedto

make modifications to a contract becaus
contain adeclaration of willby both parties for supplementing their contract which
means that [article 300] i8% not applicab

While | could not identify case law in which the Bulgarian court supplemented an
agreementthe existence of such provisions liegislationillustratesthe power vested
upon the judge by Bulgarian legisladoFrom a Bulgarian perspective, agreements to
negotiate m the future are an invitation for the judge to inteev@md determine the
termsof the supplement agreement. In 85.4, explainhow this approach could be
rationalized from the perspective of social contract thiéamlike English &w whose
underlying stucture remaindiberal individualisn, Bulgarian law operates in a semi
organicsocicphilosophicaframework in which the judge is a party to the agreement

In contrast to the Bulgarian approach, it is unlikely that an English judge would
interpret a clause to negotiate in the future as an agreement for jadpdementation

of the contractGenerally English law allows parties to specify the mechanisms fo
modificationupon the risef certain events for examplepy an expert or by a specific
formula indicated in the agreement. Superior Overseas Developmemthich we
discuss in 85.3.2.2 in relation to construction of hardship clauses, the agreemnestt subj

to thedispute contained specific provisions on price coatttalthat light, the rolef

judges is to construe the provisions and declare what the specified mechanisms imply
in the case, butot to determine the actual mechanighmsmselves. This wadd entail

their making contract for the parties, which English judges avoid.

One of the few cases in which English judges may modify the contract is by applying

the equitable remedy of rectificatioallowing courtsto change the words used in

written cont act s . The purpose of rectificatio
intentions of bf cominon praunilatérad wistak¥iand nat @ sdel o

further termsto the agreementTreitel contends 6 ét he mi st ake mus

" If they agree on the actual modiition, then article 300 cannot apply

8S A C Deisian 399/2010 on civ.@7/2010.

°1/1982] 1 Lloydds Rep 262.

YForanoverview of the principle, see Andrew BI
Andrew Burrows and Edwin Peel (ed€pntract Termg2™ edn, OUP 2009) 85.
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simply be one imecording the agreement. If the remedy were not limited in this way,
it would indirectly subvert the principles which limit the kinds of mistake that affect
t he val i di t'¥urtteefmore, betduse aectificatiordis an equitable remedy,
it is discetionary unlike article 3QOwhich does not allow the judge to refuse

intervention if the conditionsexplainedabove are fulfilled

While there is no equivalent doctrite rectificationin Bulgaria, it is likely that such
cases would be resolveither ty applying the tools ointerpretaion orthe doctrines

of mistake and fraud. In583.1.2.1, weemphasizehat in interpreting agreements,
Bulgarian judgesunlike English judgedjave to establish theal common wilbf the
actual partiesrather than thevill of reasonable men construed from the transaction
Consequentlythey allow parties to preseextrinsic evidence, including evidence from
the negotiations witness statements, éfc The doctrines of mistake and fraud,
stipulatedn articles 28 and 2Q.OC), may also be applicablelowever, there may be
differences in the consequencégtween English and Bulgarian lalecause
correctionsin the agreementa r e all owed onl vy for mi st
calculationgd® In case of all other mistakes or dii(when one party is misled by

another), agreements are voidable.

5.2.2 Price MaodificationWhen Agreed as a Total Sum

One of the most interesting Englistases from a Bulgarian standpoist Davis
Contractors* in which, as discussed at several points in thissis,Lord Radcliffe
formul ated the modern test Todcasécoacdrhnedal | vy
a contract for the building of 78 houses for 8 months at a fixed price of £94,424. There
were shortages of labor and materaid a long period offrost, which made

performance more onerous for Davis and also slowed down compldtienhouses

11 Guenter TreitelAn Outline of the Law of Contra@dUP 2004) 144.

12° Arguably, rectification deeloped in response to the literal approach to construing
agreements, whicprevailed in England until recentligt ef an Vogenauer, Ol r
Contract s: Concluding Comparative Observat.i
Contract Termg2™ edn, OUP 2009) 13240.

13 Article 28, para2 (LOC); For instancein Decision 655/1981 on civ203/1981 the SCC

allowed the correction of the price in a contract for the sale of an apartment because it was not
calculatedaccording tahe rules on pricig which were in force at the time.

14[1956] AC 696.
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were built in 22 months instead. Davis filed a claim arguing frustration and requesting
payment on @uantum meruibasis. The actual cost of construction adrout to be
£115,233% approximately 22% more costly forDavBavi s Contr actor s

not succeed. Fthhermore, it was emphasized:

In a contract of this kind the contractor undertakes to do the
work for a definite sum and he takes the risk of tis¢ being
greater or less than he expected. If delays occur through no
one's fault that may be in the contemplation of the contract, and
there may be provision for extra time being given: to that extent
the other party takes the risk of delay. But he dm¢gake the

risk of the cost befnincreased by such delay

The case would have likely had a different outcome had it beamined in Bulgaria.
As explainedin §2.3.3.3,under the influence of ltalian law, legislators enacted a
provision on eonomic oneosity pertinent to manufacturing contraets article 266,
para2 (LOC):

If in the course of the performance of the contract the duly
determined prices of materials or labor change, the
compensation shall be adjusted accordingly, even where it was

agreedupon as a total sum.

In the same sectidnalsohighlightedthat unlike the Italiamprovision,from which it

was inspired, the Bulgarian provision does not stipulate a threshold of change, so
technically any degree of change in the price of lamatbr maerial should lead to a
modification ofthe price determineth the agreementdence some authors ka
criticized article 266, para as anachronous and incompatible with thaqgipies of a
market economy’ Nonetheless, in 85.4¢larify that this artite is one of the idicators

of Bulgarian lawd s o r g a ni cThef fach tmee Wwaonr ak liberahdividualist
standpoint it creates tension with the principle of sanctity of contracts does not

necessarily mean that it is incompatible vtk encouragemenf market activity®

Sibid.

18 ibid 724.

17 See Miroslav DimitroviThe Contract for Constructio{Bibi 2012)209-215.

BWhile in England the notion of O6market econ

system, othe countries have developesiodels promoting solidarifyGe r ma sogiad s
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It should be noted thatrom a Bulgarian perspectiveconstruction contracts are
manufacturing contractsvhich are governed by several laws, includin® C éules

on manufacturing contract§ Moreover, ase lawsuggests that arte 266, para2 is
applicable to construction agreemeaitsl thaimodifications of the price when agreed
as a total sum are awarded by the courts in such instdhoeBecision 1620030n
civ.c.2520/200Zconcerning a preontractual agreement for the construction and sale

of an apartment at a fixed pridgbe SCCconcluded:

After construction the priceof immovable property subject to

a precontractual agreement of salean be determined

regardingits vdue at the moment of completion of construction

in case of changes in the prices of labor and materials to

determine if the payment made in advance constitutes

performance of the obligation to pay the remuneration of the

constructor which is equiglent tot h e | atterdos count

obligation to transfer the title of property.

However, the SCGeems committed to penahg delay in performancby clearly
distinguishing betweemnodification of the price due with regard tthe date of
completion stipulated in the greement ananodification with regard to thectual
completion. h Decision67122008 on com.c.290/2008,declared that the price of an
apartment subject to a contract of construction and sale has to be adjtistextjard

to the date the apartment was supposed to be completed (16 October 1998) and not with
regard to the date it was actually completed (28 November 200f)event the
constructor from O6deriving rightsuldrom |
worsen he position of the appellatitatperformed it b | i g & Essentially aftér

the moment the constructor fell in delay, the risknafeasectost of labonhaterials

mar ket economy, | talyds variouscagitalismaordkeel ts ,e csoeneo nky
Mu r e saxial Market Economy: The Case of Germgpringer 2014) 127151.

190Onthe ndure of construction agreements, see Solunka Po@mraractual Relations in the
Construction Proces@Neofit Rilski 2012) 1755.

20 Note the definition of manufacturing doact in the LOC is rather broadhich permits the
application of the rules amarufacturingcontracts to different agreements. Arti28 (LOC):

dJnder a manufacturing contract, the contractor shall be liable at his own risk to manufacture
something in accordance with the other party's order, and thé latt@ay a compest i on . 6
21 From an English standpoint, it may be striking that the buyer did not sue for damages for
delay (breach of contraét)it was the constructor suing the buyer for the supposed rise in the
price of construction. Such examples also evidentieraldifferences between the Bulgarian
andthe English contractual community
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transferred to himbut the rise of the cost and labor prior to the dateompletian
stipulated in the contract is at the expense ofitipea r t bugen t 0 s

This approach is rationalized with the enforcemergqfivdence of obligations and
good faith whose philosophical justification we discusse@hapter 4 In principle,
Bulgarian lawenforces social justiceregardingparties performing in good faith (not
delaying performancefor instancg?? In other decisions, the SCC has explicitly
expressed its concern about the underlying principles of BulgariarFanstance,

in Ruling 7632013 on com.c1106/2012it rejected the appeal for cassation by
stressing: 0Ac&s pttahdesgiudindtieemhcptipreof atticler266,
para2 would violate the principle of the equivalence of obligations as althe
principles of justice and good faitheéA p
ot her phesetdgciSidns provide ample illustration of the divergent values of
Bulgarian and English ladvif faced with a fixed price contract which does itsélf
provide mechanisms for price modification, it is likely that an English court would

conclude thatisk is expressly distributed, as evidencediayis Contractors.

Returning tdDavis Contractorsit is certain that the appellants would be able to receive
compensation for the increase of the price of labor and materials upon application of
article 266, para. The key issue is whether they would be able to recover the additional
costs incurred up tihe 8" month (the deadline stipulated in their contract) or up to the
22" month (when they completed the project). As noted in the case, the project was
partly delayed because of a long period of fioah unavoidable event which may
amount tadnsurmounable forcéand excuse part of the def@Furthermorea recent

case suggests that Fareham UDC could also be fatifadlt for part of the delay and

be ordered to makeifther payment with an interest.

S C C begision 12013 on com.c.921/201doncernsan agreement for construction
between a company and a local municipaditya fixed pricesupposed to be paid in
tranches The conpany had delayed performanisecause of increased cosisd the
municipalitywithheld its last tranchi® enforce a liquidatedamages clause. While the
lower courts hd stipulated that the clause wasforceable, the SCC quashed their

decisionbecauset violates article 266, parda. Since the price of materials and labor

22 As discussed in §3.4.1.8elay prevents a party frobenefitng from the protection of the
rules onimpossibility.
ZFort he conditions of applic¢catsBalBlof the 6ins
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had increased, the municipality owed the company an additpayment, which it did
not make, so it caused itself the del®ot only the liquidated damagesvere
unenforceable, but alsthe municipality was ordered to pay the last tranche with

interest

The aforementioned casaeggests that ohé grounds of dicle 266, par& Daviscould
either demand their additional costiter the completion of constructioar amidst
construction when their expses soared. As article 266, p&raloes not stipulate a
threshold of changd, seems that it has a larger scoipan article 30,Awhich has more
stringent criteria of application, sucha$ormal petition in courtinforeseeability and
a significantcontractualmbalance asdiscussed in Chapter 3.

5.2.3 Agreed Damages Clauses

A third example, which illustrateBul gari an and English ju
regardingagreements, is the approachagreeddiamagesDepending on whether the
transaction is merchant or nomerchant (civil?* Bulgarian law enforces different
rules.Article 92 LOC) states:

Liquidated damage® shall secure the performance of the
obligation and shall serve as compensation for damages
caused by noperformance, which need not be provéime
promiseemay claim compensation for greater losses as well.
Where the liquidated damages are exiesas compared with
the damage sustained or the obligation had been performed
improperly or only in part, the court may decree to reduce the

amount of such damages.

For nonmerchant transactionthe law authorizesither partyto subsequently petition

the courts tomodify the clause (scale up or down) althoygdrties have explicitly

22The notions of oOomerchantdé and Séenfeomatehldnt t r
(Chapter 2).

Unl i ke English or French | aw, Bulgarian | av
explained below, Bulgarian law distinguishes betwegnidiated damages and exorbitant
liquidated damages, implying that the latter are against good morals; For an explanation of the
English and French concept of penalty, see ci nda Mi |l | er |, 6Penal ty (
France: A Compar aiCliQde. Studyo6 (2004) 5



184

agreed on the amount of the liquidated damages when entering the agrdgment.
cortrast, article 309L(C), which is applicable tmerchantransactionsnly, stipulates

The liquidated damages due under a merchaahsaction
concluded between merchants may not be reduced on grounds

of excessive amounts.

The provision allows judges sxale upiquidated damages when the promisé¢he
obligation has experienced greater ldsg to norperformanceby the promisg but

not to scale therdown on the grounds that they significantly surpass the loss.

Article 309 is an example of poor legislative drafting contrary to the spirit of Bulgarian
law as it violates the principlof equvalence of performancexplainedin §4.3.2.21.
Its enactments the result ofan attempt to remedy a pridaux pasin the legislative
frenzyof the 1990sliscussed in §2.3.1.Article 92citedabove was part of the original
1950 LOC. However, by amlamendment in 1993 Bulgarian legisladorbade any
judicial revisionof agreed damages claudes decision possibly taken because of ill
conceived notions about freedom of contract and market actiVitys it is not
surprising thascholars criticizedhis step?® In 1996, kgislators attempted to fix the
faux pady restoring the origial version of article 92(C) and by introducing article
309 regulating agreed damages claus@serchant transactiotetween merchants in
the LC This gproach must haveeemed appropriate light of the progressive

restoratiorof Bulgarian private laé@ s d uwe discussedn §2.2.2

This background is important to emphasize the extent of judicial actiegandinghe

defense of key principles of Bulgarian laand the control of contracal terms

Following the enactment of the article, many cobggan striking out agrdelamages
clauses in merchant contracts on the groungmtdtionofé good mor al s & wh
we discussed in §4.3.212This approach was canended by Bulgarian doctriffeand
encouraged by the SCG Decision5302008on com.c.242/2008, the SCiSserted:

%For example, Popov called the 1993 amendmen
of France and Germany as well as 1#892LOC allow the reduction of liquidated damages in

certain circumstances, but also because such interdactigradicts the principle of justice and

puts noamer chants in a disadvantageous positi ol
Aleksander Kozhuhargwhe Law of Obligations: General Pgdurispre2002) 402.

27 Takoff, for ingance, deemed the phenomenamaral reaction to the exssively rigorous

rule. SeeChri sti an Takof f, 60n the Question of t
Collection of Essays in Honor of Professor Zhivko Stéfévi 2005) 391446.
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Some court practice suggests that agreed damages clauses can
be declared void when they are against good morals due to the
absence ofmperative legal norms which limit contractual
freedom in determining the amount of damages. Undermining
good morals is present when there is a violation of a legal
principle, which may not be explicitly defined by the law, but
whose observance is guaraetethrough the creation of other
provisions part of the legislation in force. An agreed damages
clause may be void as it violates the principle of fairness in
cases when, after its enforcement, it leads to lack of

equivalence of the reciprocal obligatonsn a contr act éThe

legislator has in mind the violation of princiglethat are

i mportant andoot te the individualéinterestf a

concrete subj ect whetierduchwélausee questi o

goes beyond what is ethically acceptable should be eealuat

in the concrete case.

It is interesting to observe the judicial reasoning in overcoming the logical difficulty of
refusing to apply anxglicitly stated rule in the LCthe court opposes the rule to the
fundamental principles of law that are embeddel@gslation to justify an exceéjon

to the principleNonretheless, it does not set fodtiteria that judges should use to apply
this exception and leaves the door open to interpretation and judicial discretion by
emphasizing that what is ethically actage should be evaluated in the concrete case.
Judicial discretion was further encouraged by Denigia interpretation 2010 we
discussedn 8§4.3.2.21. While the SCC enumerates critéfighat can be usetb
determine if liquidated damages are excessivalso specifies that courts may use
6other criteria based on the f a®ihthat and
regard, we discuss the role of fundamental principles for interjuetaf EU

harmonization instrumestin &.5.2.

Although wewill see below that English judges may strike out excessive agreed

damages in c@&in instances, what is interestiagout the aforementioned casethe

28 Examining whether performance haeeln secwed through other meassich as a mortgage,

the correlation between expected loss and the agreed damages, etc.

29 It should be notethat some judges dissented arguing that the decision opens the door to
subjectivism and violates an explicitle in the LC.
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