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PART IV

"Human law arises by the corporate
action of a people setting up rules
to govern the acts of its members,
eee The source of legal authority
is always the people or its prevail-
-.ing part, even though it act in a
articular case through a commission
f or, in the case of the empire,
through the emperor) to which it has
delegated its -authority,"

G.S. Sabine’
A History of Political Theory, London,

1971, p.296,




CONTRIBUTIONS OF SOME OF THE INTER-
GOVERNMENTAL AND JINTEINATIONAL NONe
GOVERNMENTAL ORGANISATIONS CONCERNED

WITH TIE SUPPRESSION OF ILLICIT TRADE
AND TRAFFIC IN NARCOTIC DRUGS | -

Introdﬁction

In this Part an attempt has been made to discuss the

activities of the International Criminal Police Organization

»

(INTERPOL) in its capacity as an inter-governmental organization,
althsughthere are oert;in.other suéhorganisationa,which are
concerned with similar activities, e.g. the League of Arab States.1
On the other hand, the role of international non=governmental
organisafions (INGO's) concerning the suppression of the illicit
trade and traffic in narcotic drugs can.hafdiy*be over—emphasised.

It appears to be unnece;sary'to examine the orzanisational structures
of these institutions. A brief historical account of the growth

of such organisations will, however, be given in order to trace

the incidence of the anti=-drug movement led by them at different
periods of history. An attempt has also been made to evaluﬁte

the role of such organisations concerning this matter, and also

their contributions to the formulation of future policy and law

by the United Nations Organization, oo

. ﬁ
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| O
The International Criminal Police Orpanization !INTERPOL)
l‘h.é‘wd-uuk'w

The history of the International Criminal Po.lice Organi-
zation is not long, This Organization succeeded _the International
Cri: inal Police Cormission, which had been established in 1923
at the initiative of Johann Schober, tbe then Vienna President of
Police, The principal purposes of thi's- Commission were twofold,
nanely, B \

a, 10 ensure and officially promote the growth of

the grcatest possible mutual assistance between
all criminal police authorities within the limits
of the laws of their coﬁntries; and
b, to establish and develop all institutions likely
to contribute to the efficient suppression of
ordinary law crime,
The International Criminal Police Commission had a
chequered history. Although almost swallowed by its creator,
the International Congress of Criminal Police, and by Austria, it
maméed to continue its operation in a restricted way until June,
1938, after which time it was transferred to Berlin, - It came to

an end during the fall of B’erlin.2

On its re~-birth in 1946, it continued to function in a



limitegi wvay until 19563 when it was trhnsformed into the
Internatioﬁal Criminal Police Organization (INTERPOL) with
view, inter alia, "i‘.o giving it. a wider scope of function,
which was embodied in.its new constitution.

The general aims of the INTERPOL, as defined in
%t:ticle 2 of its constitution, are very simila; to those of

i

the International Criminal Police Commission, viz.

(a) " To ensure and promote the widest possible
mutual assistance between all criminal police
authoritiéS'within the limité of the laws
existing in the different countires and in the
spirit of the Univ?rsal Declaration of Iuman Rights";

(b) " To establish and develop all institutions likely

. to contribute effgctively to the prevéntion and
suppression  of ordinary law crimes",

Any intervention or activity of a political, military,

religious or racial character ' is strictly forbidden.to this

organization,

(a) Method and Scope of its Functions
Although Article 2 of its constitution provides for
co-operation among all criminal authorities, and making

efforts for the prevention and suq;essionof ordinary

law crimes, the General Secretariat of INTERPOL has
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been.spgcifically'entrusted'with the task of dealing, inter alia)
with international crime cases, which:comprises the collection
of information on criminals, e.g. personal details of

criminals ( names, details of passports etc.) dcs;ription

of vehicles used by criminals, and special records |

of such criminals, e.g. f{ngerprints and.photogf%phs according
to certain classifications and variations. In order to s%udy
and co-ordinate police investigation on the internationall
level, crimes have also been classified into three
groups viz., *C%, ®D® and Y“E"; the last gréup consists of
crimes concerning "Drugs, currency counterfeiting, immorality,

trafiicking :‘in'women."4 |

L

The operational machinery of INTERPOL concerning detection

and prevention of the illicit traffic in narcotic drugs is

vast and complex; it ronges from an international radio network

to the actual detection of the criminal. It would be inappropriate
to make any effort to detail this operational machinery, mainly
because some of its methods of work are highly technical iﬁ

nature, while others are strictly confidential. Each'count:y,

upoﬁ joining this organization, designates a National Central
Bureau which will 6perate-as its representdfive in all

INTERPOL matters affecting that country. These Bureauﬁ constitute

a kind of relay or first sorting cehtre’through*whicﬁfthe |

activity of INTERPOLrédiate$.§ They are required to inform the
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INTERPOL, as soon as possible, of any suspect or any information
concerning crime likely to be of international importance. On |

the other hand, they aldo act as "reception centres", i.e., they
receive instructions or requests from INTERPOL to do or not .
to do certain things in the interest of the international

conmunity. " fhe national central bureaus are organized

, |
according to the norms which preside at the International

Bureau".6 The principél technique of its operation is t%
exchange criminal information between members and itself, to
hold conferences on‘criminal problems and to publish

reports as often as possible. In addition to this, 1t

also cévenes aﬁﬁual éeneral.ﬁssemhiies of all its_membefs'

to discuss matters of common interest and to prepare future

proéramﬁes of international co-operation, with a view to

promoting the eradication of international criminal activities,
In so far as the suppression of the illicit traffic in

drugs 1is concerned; this organization has been playing an active

role since 1926, when at the Berlin Congress, it cmphasised

the necessity of adopting legislation with a view to

severely punishing criminals in%olved in international

criminal activities, and of exchanging the names of drug

traffickers and other felevﬁnt particulaps theretokthrough

a c&ntral service in.each.country.7 In 1930, at the Congress

of Antwerp, the establishmeﬁt not only of national central
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burecaux, but also of an International Burecau had been recommended
for the purpose of dealing with dru.gs.8 This should be taken as a
positiv;a a.l‘,f.eznpnlﬁ~ on the part of this organisation to establish
direct relt;tionships with various national governments,

The first truly international recognition of its contributﬁion
to the fight against the illicit traffic in drugs was given by the
Lgargue of Nations, when it appointed fepresenta%ives of the Interna-
tional Criminal Police Commission as technical cxperts to assist the
Opium Advosry Committee of the League.9 The Internationail Criminal

Police Commission (I.C.P.C.) had not only been represented at the

Limitation Conference of 1931, but the draft convention drawn up by
its delegates had also heen approved by the Advisory Committee !
on Traffic in Opium.lo The active part played by the I.C.P.C

in the drafting of the Convention for the Suppression of the

Illicit Traffic in Dangerous Drugs, 1930 can hardly be ignored.n
In fact, the Advisory Cormittee at its Fourteenth Session (1931)
discussed various questions, connected with the draft Convention
of 1936, which had been submitted to it by the Intermational
Crininal Police Connnission.12

It is the continued positive contribution of this
organization that promote-d it, in 1971, from the status of a
non-governmental organigation to that of an inter-governmental

oy » © 1 » » 4 L ot
organization, > The functions of this organiszation in so far as

the suppression-of the illicit traffic in drugs is concerned, may
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be divided mainly into two categories, viz. (a) preventive

and (b) curative.

(b) Classification of its Tunctions

(i) DPreventive Functions

Its preventive functions refer to those functions
wvhich are designed to prevent the oécurrence nf illicit
traffic in dxugs, vize to inform the member governments of ‘any
prospective internaticnal crime, to draw uwp plans for betierx
training of the police forces, to unify*penai laws as f{ar as
practicable, and hold.éonferences, inciuding annual geaecral
assemblies, for better understanding among its members and
better international co—operation.14 In addition to these
activities, this organisation, in its efforts to co-ordinate
the preventive services on an international plane, circulates
various tables and notices axong its members,

One of its very important functions is to further the
efforts of the United Nations in the suppression of the
illicit traffic in drugs. In perfoming ﬁhis function, it
acts in consonance with the policies of the Comnmission on

Narcotic Drugs with a view to acquiring information from

various governments., Its activities cven extend to tho



prevention of drug offences by'meané of commercial or tourist .
planes, It takes preventive measures not only in those

cases suspected threat of criminal offences, but also where

15 .

such offences are potential. The preventive aspect of its

functions also includes the training of police officers
16

belonging to various national police authorities. It has

also published a boék.entitled “Suppression of Illicit

Traffic in Narcotic Drugs: Guide for the Use of Law
Enforcement Agents", indicating, inler alia, the neccessity
of attaining a certain standard of law enforcement for

the suppression of the illicit traffic in marcotic drugs.,

(ii) Curative Functions :

These functions, as thé title suggests, are perfommed
after the commission of an offence, Once the information
reaches the INTERPOL through a National Central Bureau
and the International Bureau, it goes into operation,

The growing incidence of drug-trafficking across national
boundaries has led the INTERPOL authorities to devise many
new scientific methods with a view to arresting such
traffickers., Nei-rertheless, full . national... -
co-operation is necessary for the success of this

organization, and in fact, such co-operation is uaually
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extended by various national governments , wl'letheé or not
directly involved in a particular'case.17 The responsibility 3
for prosecution of the drﬁg—trafficl—:ers lies with the national
governments, and no instances have yet occurred where a drug- ‘

traffickexr has been extradited.18 On the other hand, in the event

of a drug~trafficker being arrested by INTERPOL itself he will
be handed over to the national government concerned, with the

expectation that he will be punished appropriately.

(c) C;:)zmnents

Any success which IN[ERPOL may achieve in this field
of international law is‘ largely dependent upon the co=opera=
tion of national governments, %ucll co-operation denotes
not only the willingness of the national governments to
further the cause of INTERPOL in this matter, but also their
competence to assist this organisation by means of the
training of personnel, use of sophisticated instruments and
improved administrative machinery. In addition to this, nations
should be prepared to allow the INTERPOL authorities to deal
with a criminal and /or criminal activity of an international
character at the earliest 0pp‘ortune moment, insi;ead of
indulging into the f;heory of strict national sovere‘ignty.

Although an inter-governmental organisation,



- "4

it is functionally, an interna'tionai organisation, and by
character, it is a horizontal institution. Its aim is not E
to unifjir the penal laws of various countries, but to promote the
standard of such laws, wherever necessary, to harmonise such
lawvs by identifying the common elements in them, and to

internationalise crimes of a serious nature. It is not an

international law=making body, in the strictest sense of .. the °

term; it acts as a guide to the enactment of necessary laws at
-the domestic lieveli. It cannot_usually issue direétives; it can
only recoimend and request nations to do cer'taﬂin things, as
necessary; Although a guardian, if: cannot g_en;zrally command

the obedience of its member nations, especially because binding
decisions require the unanimous approval of all members. Also, it
has no power 'to enforce its decisions beyond its organisational
jJurisdiction, nor has it any fiﬁancia:,il aut;)nomy. The powers of
decisions are exercised by representatives of govermments, who

are  inter pares,

The expression "inter—-governnental organisation" is
generally used for all public intermational organisations,
Such organisations aim, inter alia, at co-operation between

19

govarnments or between governmental organs. The importance of
such organisations may be ascertained from the functions they

perform and the characteristics they posseé. Since the power of



‘_}_j

decision ig exercised by delegates of governments, enforcement
of such decisions at the nationai level does not usually present

problems, As they are inter pares . prospects of a decision

on a matter are either too high or too low, i.e., either it .

will attain unanimity or will face a defeat.20 The international

capacities of such organisations are generally to be derived

f.on their constitutions,”r and it is believed that inter-govern—

|

international acts even when these have not been authorised in

their constitutions.22 This argument finds support if account is

mental organisations in practice perform "sovereign" and

| taken, inter alia, of the foilowing: cheir capacity to conclude
vl:reaﬂ:ies,z3 to exercise exélvmive jurisdiction over their cvrgana,2
to make laws, their international jresponsibility,% and their membere
ship of other 0rganisatiogs.26 In addition to these, there are
many other criteria by which is exhibited the i:‘nternational legal
personality-of inter-governuental arganisations, viz. convocation
of and participation in international conferences, accrc;dition
;'Jf delcgates etc, enjoyment of privileges and immmmnmities etc,

As in the case of international organisations, the\q
international capacity and the scope of the international perso-
nality of inter-governmental organisafions, dep'e;ld upon their consti-

tutions and the intention of their framers. The inherent powiers which



they derive from their constitutions, cannot he disputed, and
indeed, such powers may, if necessary, also have to be derived

by reference to the'necessary'implications of the constitutional

b

provisions.27 Indecd, there are mo ~basic differences between

states and inter-govermnental organisations in so far as their

internal powers are concerned. Yet, differenceé.between.Fhése two
types of institutions are noticeable in so far as their territorial

and personal jurisdiction are c;ncérned. Such differences in internal
powers occur not because the constitutions of inter-governmental
organisations do not authorige them to exercisé such powers but

because such organizations usually do not represent interests comparable
to those states. ™ Omly'ﬁhen;thgy*exceptionally'do represent comparable
interests will the practical neced arig;. ﬁnd.the silence of their |
constitution 1is then no hindrance," 28 On the othner hand, the juris—
diction of inter-governmental organisations is limited by their purposes,
as expressed in their constitutions. Yet, their  jurisdiction extends
beyondﬁhe orcanisations .thenseclves, iﬁ'that the matters of the
expulsion of member states and even dissolution of themselves are within
their exclusive inherent power, .-and no soveréign state can question this
authority., In so far as the legal effects of resolutions of inter—
governnental organisayioné are concerned, it may be observed that they
e;rn even better recognition than those of the United Nations, since
decisions are arived at by these organisations onlfion those matters

in respect of -which the mcmberistates have a common interest, and conse=-
. quently, the incidence of incompatibility betwee; the decisions of an

intef=governmental organisation and the provisions of the constitutions

a0
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of its member states is rather rare. Any act of an inter—-govern-

mental organisation beyond its constitutional authority will be deemed

to be ultra vires, and in that event, the member countries should not

be obliged to enforce it,.

\ In so far as the International Qriminal Police Organization
is concerncd, it fulfils the conditions of an inter-governmental
organisation, The legislative functions of this organisation are
inllarge neasure confined to highly technical problems of a non-
political character. Its legislative goals are determinéd to a
considerable extent by technical advances in policing, It adopts
a consensus-oriented legislative process in order to produce legis—

lation necessary for the technical requirements orf efficicent policing

without unduly straining the administrative and economic resources

of a member country. Owing to éifferences in the econonic, adninise
trative and legal structurcs between couhtries, such legislation
cannot be expected to produce optimum results, when applied to a
particular situation; the primary purpose is to raise the standard of
international poliéing gencerally,

The co-operation extended by member states in this regard is .
satisfactory, and indeed, the incidence of disregarding the recommen-
dations and/or directives of the INTERPOL is very low owing to the
nature of the functions it performs, although for the member states who
dissent from ° a.particular recommendation.and/br rc;olution there
would be no obligation to co-operate with the organisation in 1its
aim to perforam its external obligations. Such limitations upon
the power of INTERPOL, as is true in respect of other such organisa-

tions, and of the external effects of a state's power, emanate not

i
wl
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from its constitution, but from one of the fundamental principles of

reneral international law, namely, res intex nlios acta. Yet, it

may '‘not be appropria:bé to evaluate the authority of an inter—gét'rern-
mental organisation with reference only to its apparent constitutional
power. Seyersted went even further to suggest that " it is not “the
provisions of the constitution or the intention of 1its :Eﬁramers which
establish the international personality of a state or an| intergovern=
nental organisation, but the objective fact of its existence," and
therefore, he rejected not only the doctrine of delegated powers

in its rigid form, but also that of powers implied in the constitution,
in favour of a doctrine of powers which are inherent in the organisation
as they are in states.29 Consequently, such internal capacity and the
objective fact of their existence gives rise to rights and obligations
to inter-governmental organiéat'ions under international law. Yet, their
rights and ébligations are not identicaltto those of the traditional
subjects of international law, Although inter-governmental organi-
sations may claim the same irmunity before national courts as states
may do, even'inlthe absence of any provision in a convention to this
effect,30 it is doubtful " if a sta:te-has the same duty under general
international law to grant diplomatic privileges and immunities to
pernanent representatives accredited to an international organisation
with headquarters in its. territory, as it h;s in respect of diplomatic

N ' '31

representatives accredited to that state's own government,' The

non=fulfilment of certain traditional criteria of international perso=-

nality by inter—govermmental organisations should not preclude them
from attaining international personality and international capacity,

which are so necessary for fulfilling thecir goals.
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In the absence of a treaty, the recoumendations of INTERPOL
are not bidning upon a member state, but they are binding with
regard to its own opérations or when projects are carried out w‘ith
its assiatance.32 Al though strictly speaking, INTERPOL is a qua:si-
legislative and administrative body, it may be said that its legis-
lations have been well=rececived by‘ the international community even
though they are not declaratory af customary international iaxf. Any
attempt to discard the validity of these legislations in respect of
non-menbers of inter-governmental organisations bekomes only academic,
if the position of non~members is viewed from a pragmatic standpoint,
Obligations to respect the legigali_ tions of inter-governmental
organisations emanate from general internat'ional'law, and indeed, an

inter-governmental organisation, such as INTERP0L, is open to non-

menbers for assistance, whenever necessarys,
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1I. International Non-Covernmental Or ranisations

(a) A DBrief Account of Some Such Organisations
On looking to the past, it may be said that the anti-

opium movement33 on the non-governmental level during the League
period was not a new phenomenonj it had had the benefit of experi-
ence from similar movements during the pre-League per:'i'z‘uli....3 * The
basic difference between the movement during the pre-L(’;ague period
and that during the League period, was that while the former was
directed towards legaiisation of the trade through international
action, the latter was directed towards almost all aspects of the
drug provlem. While the former was primarily defensive, the latter
was offensive, i.ce, it took a more active role in strengthening the
international rules of co=-cperation in this regard. It is from this
perspectiv-e that the movement'in this r:egard on the non-governmental
level will have 1;oh ‘b;considered. Originally, the primary reasons
for such a movement during the League period were the followings
(a) protest aéainst the sectional interests of some of the Hembér
States of the Leaguc; (b) the loss of faith in the League, especially
in the absence of any clear-?ut policy concerning suppression of
the il'lic.:it traffic in drugs; and(c) lack of interest of the non=-
manufacturing /prodncing countries in taklng any active role in the
movement., -

. 'One of the principal organisations devoted to the eradication
of the opium evil, during the Lecague period, was the Anti-0Opium
Information Bureau 1i'n Gcnevé.i...z5 Its activiti'es were varicd, €.

to point out to the League the roots of the opium-evil, to suggest,
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however unofficially, possible remedies and indeed, to protest
against certain measurcs taken by the Lecaguc concerning this matter.
The work of the Anti-Opium Infom;ation Bureau, especialiy concei’ning
the limitation of the manufacture of drugs was indeed praiaeworthy.36
In addition, on the eve of any conference concerning drugs, this
Burcau made attempts to publicise its opinion and thus ' to arrest
@e attention of the League authorities., Some of their c:bservations

were also forwarded +o anongat others,the Secretariat of .the League

of Nations, the Chairman of the Opium Advisory Commitice ;and also to

th'e covernuents concerned. It was . also a function of rthis Bureau

to promote its aims by keeping vigilance upon the League's activities

57

concerning the drug=-problem, and to make observations, wiere nccessary,

- and also to urge people and non-official organisations to join its

33

L

CaAusSCe

On the other hand, certain other non=govermmental bodies of

a general type also participted in this movement, and especially
urged the neced for a limitation of the manufacture of druss, e.g. the
Women's International Leaguec for Peace and Freedom,39 the International

Federation of League of Nations Societies,llo and the Assembly of the

g. / Chﬁrcl/ Scotland, -

The movement towards suppression of the illicit traffic in
narcotic drugs went on both within and without the wo?:'ld organi-
sation, l.c., the League, and subsequentlyﬁthe United Nations., Although
various non-governmental orcanisations ali O;rer the world launched
anti-~-drug mc;vements, the following three orémisations had been

pernitted to sit at public meceting of the U.N. Conference for
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the Adoption of a Single Conve;ntion on Narcotic Drugs:s

(a) International Conference of Catholic Charities;

(ﬂ) International Federation ¢f Women Lawyers; and

(c) World Alliance of Young Men's Christian Associations.

All of them are category "B" organisations.&z In terms of‘
the Rules of Procedure of the Conference, such organisaf;ions were
only allowed to participate 1dtﬁout any right to make a statement,
written or oral...43 It is not necessary to go into details of these
organisations; their functions are varied, although all of thenm are
| involved in the suppression of the illicit traffic in drugs. It 1is

to be noted that their function is to play the role of "international

actors", Consequently, it is expected of them to play an impartial,

unsinister rele in matters affecting international iife. Any contrary

behaviour on their part will relegate them to an inferior status,

perhaps that of a faction,

(b) Relationship between International Non=Governmental
Organisations and the World Orgranisation

The term “world orgﬁnisation" in this context will include
both the League of Nations and the United Nations Organisation, DBoth
these organisations have had relatio;lships with various international
non-governmental orgaﬁisations ( hereinafter called INGOs) on a
formal basis. It has had been the practice of these organisations
to invite representatives from vqr;ious INGOs to their conferences

and vice versa, Sometimes, active association of the delegates to




the world orggnisation with various INGOs brings such

orcanisations into a close relationship with the world
organisation. On the other hand, the INGOs secure positions
on various comnmittees of the world c:)rg.ranisasﬂ:ic»ni...!lzt In certain .
cases, through pressure exercised l;y INGOs, the world
organisation is made to re-consider its decisions, e.g.
when the Limitation Conventioﬁ (on Narcotic Drugs) of 1031
was about to be cancell;d by the League Assembly owing to the
lack of appropriation nec;ssatir for the carr;ving out of the
Convention, its appropriation was 1 -~tained és a result of
apreal made 'b‘} variour; hristim; organisations in Geneva,
Since the relationship: bei;ween the world organisatign*

and the INGOs is one of co-oiaerdtion rather than of rivalry, the

former very often ask the latter to commumicate their views

to them on specific matters, and such views are also

published by the world ‘:)1";@;;:.1ni's.-';1’r,i‘:::n«..!15 The U.Ney in its
attempt to conclude a Single Convention on Narcoti; Drugs

asked the INTERPOL (which was then an INGO) to communica;ce

,its'. views on certain matters with which the latter c;rganisation
was closely connected, and published their fiews also.hﬁl
Indeed, some of the specialised agencies, viz. the international

Labour Organisation, the World lealth Organization and the

~ United Nations Educational Scientific and Cultural
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Organization have procedureﬂ for consultatlon‘w1th INGOs.,
It has hecn a pollcy'of the world organisation to

encourage the establishment and functioning of wvarious INGOs,.

Article 2448 of the League Covenant provided, inter alia, ‘

that all internatioﬁal bureaus already ecstablished by general

treaties would be placed under the direction of ihe League 1if

the parties to such trecaties consented, and those parties

in{olved.in.matters of internatéqnal interest, not placed under
the control. of international bureaux or conmission, were,
subject to the consent of the Councii, assured of the League's
assistance, if it were necessary'or’desirable. ~In Article 25,
the League Members agreed to cncourage andd promote tne
eétablishment and co-operation of duly authorized national

Red Cross organisations having aé‘thejr purpose, inter alia,
the improvement of health,

“Although the.scope of this Article was, by interpretation,
subsequently limited to official bodies (i.e., inter~governmental
bodies) owing to their increasing number and activity,
the importance of such bodies had never becen lost sight of,

The League Council, at its twenty-fiith.SQBSion, stated,
"it is not desirable to risk diminishing the activity of these
voluntary organisations, the number of which is fortunately

49

increasing, by even the appearance of an official supervision",

It may however be *‘true to say that the League's policy towards



international politics prompted it to review Article 24 of
its Covcnant.50
Article 71 of the U.N.Charter has directly recognised
the impoxrtance of the INGOs in furthering the caﬁse of a
international law, Certain types of INGOs have now been
given a consultative status, and although there. are

21

thrce categories of such organisations in consultative
relationship, the principles guiding the determination of
eligibility for consultative status are, in the main,‘

that the organisation js required to be concerncd with
matters folling within the "competence of the Economic

and Social Council with respect to international

ccononiic, social,;cultrual,1bdﬁ£ationa1, hecalth and related
matters and to questions of human rights"; the aim and
purposes of such organisations "shall be in conformity with
the spirit, purposes and principles of the Charter';
éﬁch.organisatiéns "shall be recoznized standing and shall
represent a substantial proportion of the organised persons
wi£hin the particular interest field in which it operates',
Indeed,'in‘its Preamble, the U.N.Charter has recognised
individuals and non-governmental organisatiﬁns by stating,

Hk.i.nter Talia, e the PGDPI@S---“?z In Rule 82 of the Ilules of

Procedure of the Econpmic and Social Council, the establishment



of a Committec on Non=Governmental Organizations has been

s F p=

made co:i:pulsory. In terms of Rule 85, this Committce

"shall consult, in connexion with each session of the Council,
with organisations in categories A and B on matters within >
the competence of these organizations concernin.g items on the

provisional agenda of the Council on which the Council or the

Committec or the organization requests the consultation',

1

!
* *

In so far as the Single Convention on Narcotic Drugp 18
concerned, all the non-govermmental organisations invited to
attend the Conference belonged to Category'B.53 The

representative of the INTLILOL was invited by the President

of the Conference to express his wvicws on the question of the

5t

sup;gession of the illicit traffic in narcotic drugs.
This was perhaps duc to the fact that the contribution of the
INTERPOL to the supression of the illicit traffic in drugs surpassed
those of the other organisations who were also invited to
particifate in thc‘COAference. Although the INGOs do not

enjoy a right to vote, and although they are merely

consultative in status, it may be observed that some INGOs by

-
virtue of their contributions and influence, actually participate5 ?

thougzh without a right to vote. The role played by the INTERPOL
in the adoption of the Single Coavention on Narcotic Drugs,

it is observed, amounted to participation of a very
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high degree, although not complete participation.56

(c) Law=}Makine Functiongs of the INGOs

m

International non-governmental organisations do not
fulfil law=-making functions in the traditional sense
of the term, i.e., thek do not follow the general
classification of the sources of international law, as has

found expression in Article 358 of the Statute of the |

International Court of Justice. These sources are, howvever,

declaratory of "positivism" in international law; their
validity as sources is not questioned, althourh their

-
completeness as sources is often a matter of controvcrsy.'ﬂ

The law-making functions of international non-governmental
organisations, in so far as their internal matters are
concerned, aannot be disputed. The question of international
law-making by in*ternationalﬁ non=-governmental organisations
should be considered from a different anjjle. Indeced, international
non-gover nmental bodies do not possess international legal
personality, stricto sensu, yet, functionally, their existence
can hardly be denied by the iﬁternational comnunity., The draft
rules prepared by such or'g‘ani'sations are merely rocommendatory,
yef the recommendatiins of such organisations are very often
promoted to obligatory rules, if parties to a treaty which

incoporate those rules, express their isrillingness to be bound



- 788

by'them.. Such is, for example, the position of the International
Chamber of Commerce...s8 On the other hand, there are certain
other types of non-governmental organisations, for cxample,

the International Red Cross, a humanitarian organisation

which greatly influence law-making Ly the international community.59
Indeed, the International Red Cross econcludes ag;eemcnts which,
pursuant to the intention of the contracting parties, are not
subject to municipal, but to international law;GO The l

distinction between formal law-~malking, and creating circumstances

for law-making or perhaps contributing- directly to such

lav-making, is rather fine, However, it iz to be admitted
that the stronger a non%pvernmental orcanisation is, the

creater is the prospect of its recormendations Bcing accepted,

On the other hapd, for an entity to be regarded as a party to a

treaty, it must ha¥e both the quality of a "subject of international
law" and "treaty—mak;ng.capacity". According to the Internmational
Law Cormission, an international agrecment irrespective of its fomm
or designation neans "an agreement in written form
coverned by international law and concluded between two or
more'States, or.other subjects of internatianal 1aw, pos&esséd of
treaty=making capacity".ﬁl. In interpfeting this provision,

although the Commission observed, inter alia, that while "an

agreenent between States is not necessary or always an agfeement



governed by international law, on the other hand, an agrcement .
to which only one of the parties is a State {or other subject
of international law, possessed of treaty-making capacity)-

the other being a private individual or entity is necessary and

always not an agreement governed by the law of treatiés,"

yet it also observed that if "several States were involved,

together with one or more private entities, the instrument

might operate as a treaty purely in the relations between
- the.States parties to it".62 According to the author, the
latter part of the observation of the International Law
Ccmmission is declaratory of the fact that even treaties
concluded by international non-governmental organisations,

in fulfilment of the aforesaid pfovision," micht operate as a
treaty purely in the realtions between the States parties to 1it",
In addition to this, it may alsé be observed that very often

nmatters dealt with by such organisations are of international

importance, and the only applicable law in such matters shall

' d

03

be international law, The question whether third parties

would be bound by such treaties may be answered by a reference

‘to Article 2, Paragraph 6 of the U.N. Charter. Althoush

res inter alios acta. is one of the fundamental principles

of treaty-law, the question of non-application of this

-principle to non-members of the Unitcd Nations 1s viewed from

Ok

different point. of view, The doctrine of res inter alios acta

should indeed hmve a limited application to areas of

international sicgnificance.



(d) Comments | o .
It is‘apprOPriate to make a sharp distinction between the
different kinds of international non-governmental organisations(INGOs),
Not only do their activities overlap, but also for the desired ‘
good they should co-operate among themselves.65 Tiie INGOs which
had participated, as observers, at the Conferances for the Adoption
of a Single Convention on Narcotic Drugs, were different in
charactep: for each other,yet, their involvement in the same !
matler- wvas the common ground for co~operation among then.
The more they act horizontally, the strogger*will be their
position to influence the interngtiunallsocietya Oue of their
chigf goals is to formulate a functionalist international law.
Indeced, ™ as soon as this law will be:no more confined to dealings aueng
States only, apd activities, undertaken by entitics of some other
description, become likewisc rcleva#t, the conspectus of this
law can no more be defined ratione personae only. It may as yet
be too early to have defined 1t exhaustively ratione materiac,
But what appears to be within rcach, is a definition
ratione functionis. Indeed, there is alrecady evidence for a
gsicnificant reversal of qualifications: it is not the personality
which makes a funétion internétional, but it is a function
which confers legal internationality on the entity which

66

is engaged in such activityy,




The traditional maxim, ubi societas ibi jus tends to negate
the existence of law without a society. State-made international

law could be "exclusive law" only under the assumption that there
are no transnational relations outside the state. The fundamental
concept of transmational order iéinot of ametaphygical order, but
relates to international function., Such transnational rélations
make inevitable the participation of entities other than lﬂtate;
hTﬁe history of their struggle for birth and viability is
staggering, althoughiduring the contemporary period, the Chartér
of the United Nations has recognised them by providing that
the Economic and Social Council " may make suitable arrangements
for consultation with non-governmental organizations which are
concerned with,matterS'within‘ité competcnce.“ 7 The cause
of the growth of international non-governuwental organisations,
in the western world, was’ their growing dissatisfaction with
the Sﬁate and the Church, and indeed, this latter organisation
had influenced the international society more than the former did.
This dominating position of the Church gave rise to two situations,
viz,

(a) it lent support to all movements, whether institu-

tionalised or not, promoting and popularising the

policies of the Churchj and



) “02

(b) the oligarchical position of the Church became the

"cause" of anti-Church movements, whether insitution-

alised or not,

Yet, the movements of hoth categories were centred round‘
religion, The growth of such movements and institutions has been
promoted by both selfish and idealistic motivations.68 Hunani=
trrian ideas were thought of _as an integral paI:t of religious
ideas, and indeed, the earliest international non-governuental
organisations are to be found only in these two areas. 9! The
problens of health were considered to be .associated with hunanie
tarian activities,

On the other hand, in so far as the growth of international
non-governmental organisations is concerned, thc concerted efforts

to recognise the individual, however rudimentary they might be,

in matters of international concern, should not be over—cmphasised.
In other words, the incompatibility between the domains of state

and Church ( the latter concerned itself with the question of the
recognition of the individual as a subject of international law)

led to intervention in the legal framework of state-made interna-
tional law, by movements of an international non-governmental
character.70 Iowever, the ‘double dissatisfaction with the state and
with the Church resulted-in the doctrine of Jus Gentiwm, which had
71

a separate existence from state or Churd~-made law,



It was an attempt to devise a "real law" to establish a relationship
between lawwmaking and law-enforcing, the relationship :
which "pure law" could not provide or establish., For approximatecly

a whole century, the positive law remained without its contervailing

power either in religious dissension or in Natural law., It was

not until the sccond half of the 19th century. that attempts
were again made by individuals to impose their law on the
international society. "Zeduced to their common denominator, all
the movements of that kind possessed a basically humanitarian
character".72' The movements and organisations engaged in humeunitarian
activities on a non-governmental 1éve1 made tﬁéir existence
felt only by prescriptive method, and consequently, organisedl
pobvements of these international’ non-governmental organisations
commenced ratiier gecently3 and not earlier than the second half
of the ninetcenth century,

Acéording to the natnre of their functions and ideologies,
internatioﬁal non=-governnental organisations may be categorised
as follows:
(a) consultative73; (v) legislative; (c) ideological and (a) politica1.74
While a political or a non-political INGO may assume the roles of
consultative and legislative INGOQ, ideologival INGOs are
sui generis. Yet, all INGOs are non-govermaental, non-profit-making

and specific purposc-oriented. The international character of such

organisations is to be ascertained by the extent of their involvement



internationally, Following the underlying philosophy of legal
pluralism it may be said that “NGOs do not negate the State,'but"

teﬁd to establish a kind of regulated, or cven a federalist
co—-existence with the State,™ [ Apparently, it is difficult to.
maintain any difference between a consultative INGO and a legis-
lative INGO because the latter may also assume the role of the-
fo.mer; consequently, the difference, if any, between theﬁ.is one
of form rather than of ;ubstance. The law=-making capacit¥ of
these organisations may not be questioned, but beyond their own
institutional spheres, it is a question of their "ability" rather
than of "capacity" +to influcﬁce the iniernational society in
formulating the lex ferenda, 76 Pragmatically sﬁeaking, some
INGOs exercise a considerable influence in the shaping of the

law by virfue of an ability*whicﬁ vas proved at the time when

no great international organisation was in full operation, Iowever,
consultative INGOs, e.ges the INGOs which had been invited to the
Conference for the Adoption of a Single Convention on Narcotic
Drugs, 1961, receive only a recognition of their existence, if they

arc not allowed to participate with a right to vote. 1In contrast,

ideological INGOs are M"associations of people who have risen to a

psychological appeal, and joined one another in an activity which has,

at a certain stage of that organization's curriculum, obtained an

international character, Thus, their basis was an appeal, the
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nature of which must be susceptible to being internationalized,

w77

even if started as a purely national or sectional movement,

These INGOs are founded on an assumed ideology which, in the
course of time, tends to be promoted to an international ideology.

Their philosophy is emotive, and ‘stands for "do good to others"

and their law-makinge function chiefly relates to their*ipternal

discipline, ~Consequently, despite the fact thaﬁﬁthey'"poasess a
well developed procedural law, they are rather on the vague gide
in all that concerns 'substantive! law: an ideology cannot be

w (O Such INGOs are not, thercfore, concerned

exhaustively codified,
"with "positive" lawa79 Political INGOs, on the other hand, as
their name surgests, are politically orientated organisations,

Such organisations primarily aim at achieving certain political
poals fixed by themselves. The philés;phybehind their goals 1is
cither the urge for self=deternination or recognition, They do not
normally come under the “ideologicalﬁ group nor do they come under
the "legislative" group, Like all other INGOs, they are also
"pressure groups", and sometimes enjoy the status of a consultative

INGO ( Group B- without a right to vote).go Again, an INGO may

represent the ideas of two or more such traditionally classified

INGOs o81

The INGOs concerned with the suppression of the illicit trade
and traffic in narcotic drugs are either consultative or ideological

in character, yet all of them have the traits of a "pressure aroup".

They are concerned with societal development, and consequently, are



instrumental to international social legislation, These organisa-

i

tions should be viewed as "social actors", and hence it may be

observed that they are more concerned with bringing about changes

in the locial legislation, than with changing it themselves,

Y
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PART IV

FOOTNOTES

It has not been poseible, despite efforts, to obtain the

required documents for examining the activities of the league
of Arab States, in so far as the question of suppressing the
$11icit traffic in drugs is concerned, Incidentally, at the

U.N. Conforence for the Adoption of a Single Convention on

Narcotic Drugs, 1961, cnly an expert from the League had been
invited to participate,

CHAPTER XTI

For its history see International Criminal Police Organization

published by
Interpol); see also A.J., Forrest, Inte ol,Allan‘Wingate),
London ® 1955 o '

During the 14th sossion of the Commissicn held in
Bucharest in June, 1938, i.e., the time wher the Second World
War was looming large upon the world, a proposal had been made
to move the headquarters of this organisation into a neutral
country. Although this proposal did not find much support, an
aredent desire to take over the International Criminal Police
Commission was expressed by Heydrich, the then Director of the
German police force, and it was chiefly in fulfilment of his
sinister interests that this organisation was transferred to

Berlin,

It was Mr. F.E. Louwvage, the then Inspector General of the
Belgian Police who revived the idea of international police
co-operation after the Second World War, Although the consti-
tution of the defunct Commission had been modified to a consi-
derable extent to suit the purposes of the new Commission, it
gsoon became essential to revise the constitution complevely.
The word "commission" was replaced by the word "organization®,
under the belief that the former expression usually signifies
a body of people with a limited task.

See further International Criminal Police Organization {INTERPOL):
Its Purpose, Oresamization and Activities, 1958 Zpublished by
Interpol); see also P, Marabuto, " The International Criminal

Police Commission and the Illicit Traffic of Narcotics",
Bulletin on Narcotics, vol, III, 1551, pp. 3=15.

See The International Radio Network, 1956 (publishedby'lnterpol).
P, Marabuto, op, cit,., ﬁ. 6o
ope Ccitey, Pe To

o
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"International Co-operation in the Juridical Police Field"
Memorandum of the I.C.P.C., Vienna, 1928, chapter X. '

Report No. 5 by Dr, B, Schultz, September, 1931, 8th session,
See L.N. Doc. 0.C. 1581, p. 10,

See L.N. Doec. C.455.M.193.1931 XI, pp. 31=-32, )

See aJ.BO L-N. DOC. 0034111'1.216.1936.XI, Pe 201.

See the Report of the Sub—-Committee Appointed to Study the Draft
Convention Submitted by the I.C.P.C., which was presented to the
Opium Advisory Committece during its sixteenth session, L.N. Doc.
"0.C. 1481, 1933 (Annex 1), p. 177.

See Revport submitted by the Secretarv-General at the XIth General

- Assembly session of Intervol held in Ottawa, 6-11 September, 1971
(No. ll§, Pe 33 see also U.N, Doc. E/4961 ( dated 8th March, 19715,

Peo e

For exarmple, see the Internaticnsl Criminsl Folice Paview, No, 21,
October, 1948, p. 19 and No, 33, December, 1943, pp. 24=25.

The accumulated drugs left by the German army caused a potential
danger of illicit traffic in Occupied Germany. The Secretariat-
General of the I.C.P.C. therefore convened a conference in Febru-
ary, 1949 at which the representatives of the three Inter-Allied
Zoneg in Vestern Germany and of the frontier countries were
present, This Conference adopted certain policies which were
directed towards promotion of closer co-operation between the
German authorities and the I.C.P.C. Indeed, the recommendation
adopted by the U.N., Commission on Narcotic Drugs in this matter was
in conformity with the initiative taken by the I.C.P.C.

See E/CN.7/206 and E/CN.7/217.

Such training at INTERPOL is financed by the member governments,
See furthexr Reports of the General Secretariat of INTERPOL.

Forx Exémples of such co-operation, see Bépdrts of the General ,
Secretariat of INTERPOL,

In recent years, the case of Timothy Davey, a British subject,

who in spite of being a minor was convicted of drug-trafficking
in Turkey is an example of this. No appeal through the government
channel could justify a mitigating circumstance in the eyes of the
Turkish authorities,

See ?urther H.G., Schermers, International Ingtitutional lLaw,
vol, I, A.Y. Sijthoff, leiden, 1972, p. 19.
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ibid., For a contrast between inter-governmental and supra=
natiocnal institutions, see further H.G. Schermers, op. cit.,

PPe 19-24, | ¢

See further F, Seyersted, " International Personality of Inter-

governmental Organizations: Do their Capacitlies Really Depend
upon their Congtitutions?" 4 Indian Journal of Intermational lLaw,

1964, p. 1. . . .

F, Seyersted, op. cit., p. 6; see also the case concerning -
Reparation for Injuries Suffered in the Service of the U,N,,

l.C.J, Reports, 1949,

See, for example, the Transfer and other: agrcements with the
League of Nations and UNKRA; U.N. Treaty Series, Cumulative Index,
No. ley pPpe 476=478, In practice, the treaty-nmaking power of
such organisations is not questioned even in the absence of
provisions to this effect in their respective constitutions, e.g.
the International Dureau of Weights and Measures has concluded

a Co-operation Agrcement with the UNESCO degpite the absence of
eny provision 1o this effect in its constitution of May 20, 1875.

- The headquarters agreement concluded between the Hague Conference
. 0L Frivate luternational Law and tae wnetherlands Governnent is

another example, The International Civil Aviation Organization
has, however, been authorised by its Constitution to ccnclude
treatices with other organigations ( Articies 64 and 65),

Unlike non-governmental organisations, such organic jurisdiciicn
of intergovernmental organisations is not amenable to the terriw
torial jurisdiction and sovereignty of any state, Also, the
Judicial character and binding nature of the decisions, if ren-
dered by the tribunals created by intergovernmental organisations,

have been confirmed by the International Court of Justice in its
Advisory Opinion on Effects of Awards of Compensation made by the

U,N, Adminigtrative Tribunal, I.C.J. Reports, 1954, Equally,

the law=-itaking capacity of such organisations has not been disputed,
The law-=Making Functions of the

See generally, C.H. Alexandrowicz,
* Specialised Agencies of the United Nations, (Angus and Robertsonj,

Sydney, 1973. :
In relation to the International Atomic Energy Egency,

Alexandrowicz has rightly emphasised that the TAEA safeguards system
(Article XII- sccording to this Article, the Agency has certain

. well~defined rights and responsibilities to the extent relevant to

the particular project) "becomes obligatory only if a member state
concluded an agrzcment approving an atomic energy project or if it
otherwise obtained assistance through IAEA, Safeguards can also
be made applicable upon request, in connexion with a bi-lateral

or rmltilateral atomic energy arrangement." op. cit., p. 147.
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The authority of intergovernmmental organisations to present
international claims, whether by the express or implied power
of such organisations, is no longer a matter of controversy.
Such authority may be evidenced in the process of the Reparation
Commission under Article 248 of the Treaty of Versailles to deal
with the question of reparation, This Commission was also consi-
dered as a party to the arbitration between itself and the Standard
Oil Company. See further Sir John F, Williams, " A Legal Footnote
of the Story of German Reparations', XIII British Year Book of
International Law, 1932, pp. 9-38, Fischer Williams confirmed
the personality of this Commission by stating, inter alia, that
" Commission was itself recognised in the Treaty of Versailles as
a principal in the international world; it had 'agents! of its
own, who were not the agents of the Creditor Powers. <Thece agents -
were to be accorded by Germany ! the same rights and immunities*
as those of *'dipolomatic agents'ef fiiendly'Powers."}(Article 240(3)),
at p. 35, |

On the other hand, states have presented claims to.inter-
governneental organisaticns, and such organisations have paid
compensation, despite the absence of any specific provision to this
effect in their constitutions . See further F, Seyersted, " United

Nations Forces: Scme Iegal Problems", YXXVII British Year Book
of International Law, 1961, pp. 357=475.

Certain intergovernmental organisations, together with states,
have formed new organisations which have a separate international

personality. The International Atomic Energy Agency and several
Arab States have, by an international agreement concluded among
themselves, established a regional radioisotope centre, Seyersted
rightly pointed out that this "constitutes a separate inter—
governmental organization with an intermational personality distinct
from that of the Agency and the Member States; it can for example
conclude international agreements with liembers and non-members,™
Indeed, according -to this Agreement (Article XI) the Host State

" shall accord to the Centre, its premises, property, funds and
assets the privileges and immunities which are necessary for the
operation of the Centre in conformity with the Agreement on the
Privi%eges and Immunities of the Agency." (Agency Doc. INFCRIC/9/
Rev,l). 1

See further Seyersted, " International Personality of Inter—
governaental Organisations™, op. cit., p. 15.

In reference to the inherent powers of the U.N.,, the International
Court of Justice, in its Adviosry Opinion on Reparation for Jnjuries

Suffered in the Service of the United Nations, stated, inter alia,

that under internationzl law, " the organizaticn must be deemed to
have those powers which, though not expressly provided in the
Charter, are conferred upon it by necessary implication as being

essential to the performance of its duties.", op. cit., p. 182,
See further G, Fitzmaurice, " The Law and Procedure of the Interna-

tional Court of Justice: International Organizations and Tribunals®,
XXIX British Year Bock of International lLaw, 1952, pp. 1-62.
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In its Advisory Opinion on Effects of Awards of Compensation

nade by the United Nations Administrative Tribunal the Court also
pointed out that although the U.N. Charter contains no express

provision for the establishment of judicial bodies, a contrary
interpretation may not be appropriate, and held that the capacity

to establish such organs ( to do justice as between the organization
and the staff members) arises "oy necessary intendment of the

Charter" , I.C.J. Reports, 1954 , pp. 56~573 see also I.C.J.
Reports, 1949, op. cit., p. 182, .

P, Seyersted, "International Pérsonality'of Inter-governnental
Organizations etc,", op. cit., p. 20,

op., cit., pp. 39-40,

See further W.S, Penfield, " The Legal Status of the Pan American
Union", XX American Journal of International law, 1926, pp. 257=262.

Fo Seyersted, op. cit., p.' 49.

The standards prescribed by the International Atomic Fnergy Agency’
are in the nature of recommendations, but they are binding with
regard to its own operations, and when projects are carried out with
its assistance,

See also the Model Code for

Atomic Energy Acency,

Originally, opium being the only substance to have found its way
into the illicit traffic, and to have .caused other related problems

across national boundaries,” the movement which had been launched
against these evils was known as the Anti-Opium Movement, The
subsequent movements were not named after any particular substance.

Safe Remlationg of the Intermational

Bupraey PP- ot-4

This Bureau is no longer in existence, (It was originally
sltuated at 8 rue J.,-A, Gautier, Geneva and subsequently at
9, Avenue DBertrand, Geneva).

See various publications of this Bureau., This Bureau pointed out,
inter alia, that it would not be appropriate for the Conference
to let matters of nationgl interest dominate and prevent a solution,

and that the Conference was to be of no less interest to the non-

nanufacturing countries. It emphasised that the manufacturing
countries had no special rights which the consuming countries did

not have, .
See further its Report entitled " What the Conference on Limitation
ohould do 9 1931 ®

See further, for example, its Conference Press Note No., 2,
dated 1lst July, 1931, entitled "Limitation".
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58, Text of a lecture delivered by the Director of this Bureau
(on April 29, 1930) in the course of the International Conference
on Opium and Other Dangerous Drugs, held under the auspices of
the Viomen's International league for Peace and Freedonm, -

39,  L.N.Doc, C,115,1931,XI, Annex 3, Conf, L.F.S. 25.
40.  L.N. Doc. C.115,1931.XI. Annex 4. Confe L.F.S. 64
41,  L.N, Doc, C.115,1931, XI, Annex 6, Conf. L.F.S. 69,
42,  infra., p.F35 axst jﬂﬂ.m{-; go .

43,  See U.N. Doc, E/CONF.34/24, p. XXIX. | |

44, The Committee on Social Questions of the league had a considerable
* number of associations as ''corresponding members™, Various wonen
organisations through joint efforts obtained a representative on
the League's Commission on the Traffic in'Wbmen and on the Commig
pion dealing with Slavery and Slave Trade,

45, In its documents, the League published the activities of certain
organisations, viz, the International Law Association and the
International Association of Penal Law with which it maintained

a close relationship in respect of penal and penitentiary problems,.
46, U.N, Doc, E/CONF.34/24tivq}. I, ecpecially at pp.l20 et, seq.

47 Indeed, the ILO, before the War, largely depcnded for its
existence upon the continued support of non-governmental
organisations, in addition to the support given to it by the
International Federation of Trade Unions.

48, Article 24 of the leasue Covenant:

. "1, There shall be placed under the direction of the League all
- international bureaux already established by general treaties if
the parties to such treaties consent. All such inteyrnational
bureaux and all commissions for the regulation of matters of
international interest hereafter constituted shall be placed
under the direction of the lLeague,

2, In all matters of international interest which are regulated
by general conventions but which are not placed under the

control of international bureaux or commissions, the Secretari-
at of the Ieague shall, subject to the consent of the Council

N and if desired by the parties, collect and distribute all rele-
- vant information and shall render any other assistance which
may be necessary or desirable,

3¢ The Council may include as part of the expenses of the Secre-
tariat the expenses of any bureau or commission which is

placed -under the direction of the League,”

The League of Nations also asked the World Alliance of
Y.MsC.A. 8 to prepare a report on the work of certains Associations
of certain countries in their campaign against the suppression of

illicit trade and traffic in drugs. .
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The League showed its prémptness to recognise the specialised
and organised bodies, such as the International Chamber of
Commerce which had been a very powerful and influential boedy,

whereas a less influential body, e.g. the International Co-
operative Alliance, found it difficult to influence the league.

See further L. C. White, International Non-Governmental
Organizations, New Brunswick, 1951, p.254.

There are three categories of consultative INGOs, viz.

(i) Organisations which have a basic interest in most of
the activities of the Economic and Social Céuncil, and are closely
linked with the economic and social life of the areas which they '
represent (category A): |

(i1) Organisations which have a special competence in certain
aspects of the Council's activities ( category B); and

(1ii) Organisations which, by means of ad hoc consultation,
are able to make a significant contribution to the activities of
the Council (category C).

See furfher'ECOSOC's Resolution No., 288 SX[, Part TI1

The INGOs In categories A and 3 may not only send rcprecen-
tatives to attend the meetings of the Council and its Commissions,
but also submit wrdtten statements, which are distributed to all
Members of the United Nations and to the specialised agencies,

An IXGO In category A, however, enjoys certain spzscial privileges, -
e.g. it may ask the Agenda Committee to place an item oa the provi-
sional agenda of the Council, although the Committee retains the

powvers of final decision in this matter, If, however, the request
1s granted, the organisation concernsd may present its:views at any
neeting of the Agenda Committee at which the question of inclusion
of the item is discussed., INGOs belonging to any of these cate-

pories may however send observers to public meetings of the Council
and its Comaissions,

Sec also D.W, Bowett, op, cit., p. 63.

At the time the Conference had been convened, the INTERPOL was an
international non-governmental organisation.,

See,for exanmple, U.N, Do, E/CONF.34/24.vol. I, op. cit.,

(Twenty-sixth Plenary I-‘Ieeting), Ppe 120 et. s8€Q.,

In this connection see D.W. Bowett, op. cit., p. 63, According to
Bowett, the difference. between "participation" and "consultation"
is fundamental.,

It may also be observed that the role played by the International
Red Cross in the formulation of - "humanitarian law"amounts to
participation,
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See further author's article entitled "™ Equity in International
Law: Its Growth and Development", Georgia Journal of International

and Comparative Law, 1975, pp. 381=-406, especially at pages
597"398-

The Uniform Rules of Documentary Credits 1915 although not truly
international rules, have attained the ratification of a good
number of nations, and have been binding upon the signatory states,
on ratification by them, Such Rules have at least created an
international law of a limited character.

The directives of the International Criminal Police Organie
zation (INTERPOL) before its becoming an intergovernmental organi=--"
zation, were very seriously followed by the member states, and
even in certain cases, by non-menbers for their own benefit,

The contributions of the International Red Cross, especially'to
the Law of Waxr can hardly,be ignored,
See further G.I.A.D. Draper, The Red Cross Conventions, 1958,

Quoted by P, Seyersted in " In.ernational Personality of Inter—
Governmental Organizations etc, ", op. .cit., at p. 50, fram
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the legislation, Treaties and Forolg. Relations of the Union of
soviet Socialist Renublics, New York, 1935, at p. 15 and at

ppe. 205-206, Sce also the Agrecment of 9/12May3 1960 between the
United States, the Federal Hepublic of Germany, France, the United .
Kingdom and the Comite international de la Croix-Rouge concerning
the International Tracing Service ( U.S., Treaties and.Other

International Acts, Series No. 4736, and the Agreement of June 6,

1955 ( UK. Treaty Series No. 11, 1956) transferring to the Comite

the direetion and administration of the Internmational Tracing
Centre at Arolsen.

Draft Article 2, Yearbook of the International Iaw Commission, 1959,

vol., II, p. $5.

ibid., see also 0.J. Lissitzyn, " Efforts to Codify or Restate the
Law of Treaties", 62 Columbia Law Review, pp. 1166-1205, at p.
1177, and F, Seyersted, op. cit., p. 5l.

Seyerested referred to, as an example, the Agreement between the
United Nations and the Carnegie Foundation Concerning the Use of
the Premises of the Peace Palace at theIHague ( General Assembly .
Resolution 84(1) of 11 December, 1946), Article XIV of this
Agreement provided: " It is expressly understood that the question
of the establishment of the International Court of Justice at the
Peace Palace exclusively concerns the United Nations and the
Carnegie IFoundation, and is consequently outside the jurisdiction
of any other organization; the Foundation declares its readiness.
to accept all the responsibilities arising out of this pricniple,”
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In the case of the International Chamber of Commerce, however,
the absence of such a truly international elexent in many matters
(e.g. documentary credits) relating to so-called international
commerce has prevented it from applying truly international law ,
It is more of a conflict of law situation. |

See further H, Kelsen, The law of the United Nations , Stevens,
1951, especially,pp. 106-108,

See further J.J. Lador=Laderer, International Non~Governnental
Orsanizations and Economic Entities: A Study in Autonomous
Organization and Jus Gentiwm, A.W, Sijthoff, 1963, pe. 379

JeJo Lador-Laderer, op, cit., p. 380,
Article T1,

See Also L.C.White, ope cit., pe 4.

According to White, although " some form of intermational
organization has existed since early times, natably the Roman
Catholic Church and the religious orders ( i.e., the Franciscans,
the Jesuits, the Dominicans ete,), it was not until the second
half of the nineteenth century that, impelled by the forces
released by the industrial revolution", the modern movement

toward international organisation began to gather impetus,
ibid., ]

Ladcr-Laderer has described it as "tribunical intervention%, wnich
is an historic allusion to the function of the {tribuni plebis of
ancient Rome, as the representatives of the plebes in their clash
with the patricians, The tribuni were inviolable for this purpose,
They were vested with a right of intervention- auxilium- if, in
some individual casey the Just and established practice of the
constitution had been broken,

See further Lador-Laderer, op. citey pe 33 et., seq.,

ope Cit.y, pes 30,
op. cite, p. 31,

See Article 71 of the U.N. Charter,

See also ECOSOC's Resolution 288(B)(X) of February 27, 1950.
According to this resolution, the purpose of consultation is To
enable the Council or one of its bodies "™ to secure exrert infor-
mation or advice from organizations having special competence™ and
also " to enable organizations which represent important elexzents
of public opinion to express their views". By reference 1o the
conditions of eligibility for registration for the purpose of
consultation, the same resolution provides that " any organization
vhich i1s not established by inter-governmental agreement shall be
considered ‘as a non-governmental organization for the purposes of
these arrangements,"
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See Iador-lederer, op. cit., p. 61,

There are certain INGOs, as for example, the International

Red Crosa the legislative function of which is considered
significant by the international community, and indeed, its
contribution to the laws of war and "humanitarian law" cannot
possibly be ignored, |

Lador-lederer, op. cit., pe. 174.
As examples of such INGOs mention may be made of the Society
of Friends, Ordre de Malte and Bahais

Lador-Lederer, op. cit., p. 189.

On. the other hand, as Lador-lLederer has very appropriately pointed
out , it was through the International Hed Cross that certain basic
postulates of the Holy Scriptures found their way into internaticnal
positive law, op. cit., p. 190, It may also be appropriate to
mention that such religious postulates were recognised because of
their specizl nature, and not because of thelr‘being'supported

by the International Red Cross,

For example, World Alliance of Young Men's Christian Associatiions.

For example, the World Council of Churches ,” Although apparently
engaged in religious matters, this Council has on many occasions,
in extension of its religious ideas, involved itself in othex
nmatters, especially those relating to the right of self-deter-
-mination of the colonised areas,
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CONCLUSIONS

Section I

The U.N. era has shown a greater concern for the control
of trade and traffic in narcotic drugs than ever before, and
this may be evidenced in the efforts of the World Organisation
to operate buth curative and preventive methods of suppression
of drug abuse.’ In addition to this, this era has witnessed
more institutionalisation of the anti-narcotic programme than
before, There may indeed be as many suggestions for
improvement of the drug-situation as there are problens,
Whatever may be the suggestions for improvement of the
situation, the close co-operation of governments is essential,
On the other hand, the desired result may ﬁot be achieved
owing to varying standards of administrative and legal
machinery,. Therefore, the problems of drugs are problems
of governments and they are to a certain extent allowed by
governments to grow, owing to the lack of effective preventive
machinery. I{ is from this point of view that the drug
problems: are considered as "domestic-international™
and "international-domestic" problems.” Indeed, national
control is complementary to the international control system,
and again, the international control system should not prove

impossible to be followed by national governments, hence the need



for an appropriate and acceptable standard of national

adm:‘h:listravt;:'i.t:u:t‘..3 The efforts of the INTERPOL and the U.N. |
have been directed towards this end«.,zi The success of

these efforts dc;pends to a considerable extent.not only >
upon the priority they are willing to give to the problems

\

relating to drugs, but also upon thekoo-operation the

, ~ |
nations are willing to extend, The question of priority

is again conneéted with that of economic life, 1,04,

in certain countrics' production and/or manufacture of drugs
or narcotic substances used for manufacturing drugs is a
source of income and cmployment so that the problem of
replacing that source of income and cmployment poseé a

second hu.t"dle. Although .the“efforts nade by the U.N. 1o
overcome'these dii’ficnltiéé have met with considerable
succeas,5 drug=-taking being a part of social life and culture:
in: certain cc;tmtries, a complete solution of this problem. may
prove to be unattainable. To this must be added the attitudes
of nations towards sovereignty, i.Ce, states are gtill
reluctant to entrﬁst thié téék to international control
Fo'rgarzts,' to the desired exte;:rb. Drugs have, it may be observed,
many attractions. Vhile the econamicallsr poorexr countries
have resort to drugzs, very qften as a¥ part of thei;' social

culture, and perhaps produce and manufacture them on economic

grounds, the economically richer countries have becone breeding=-
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grounds for the illicit traffickers in drugs not as a matter

of necessity, but more as a aymptomuofi luxury and
because of social and psychological inadequacies, Therefore,
the problems of drugs is of international concern for
two opposite rcasons although in:both cases, a complete
- eradication of the evil is essential, lowever, the
following ohservations may be made in so far as the programme |
of suppression of the illicit trade and traffic in drugs
is concerned, N

Despite an admitted international concern about
the dxug—prtz;blem, the "licit" trade in drugs for medical and
scientific reasons cannot be stopped, until and unless, all
nations have attained self-sufficiency in so far as the supply
of essential drugs is concerned, This ig, indeed, a remote
prospect and therefore the “licit" trade in drugs will
persist at least for years to come and give rige:
to c.ertain problems in varying égrees, depending upon the
co-operation extended by various nations, Therefore, the
efforts of the international bodies and of the national
governments at least f;r the time being may only be directed

towvards the suppression of ‘this evil "as far as possible,”

Again, admitting that it is a problem of international



concern, and that it may be solved primarily by international
means, acceptance of thosec means by nations will be necpssary‘;
in other words, generally speaking, nations should become
parties to the international conventions on drugs without .

any reservations, Unfortunately, the response of the nations

in this regard is not entirely satisfactory. International

" law does not take it obligatory for states to become

partics .to a convention, let alone members of an international

organigsation, but it is essential that the members of the
international cormunity behave responsibly. In .the event
of any improvement or achiévemént, all the states of the
international community become beneficiaries, and hence,
following the basic principles of "obligation" all nations
should co-operate in the efforts of the world organisations,
otherwise, they will enjoy their rights only, without
performing their duties, Therefore, the proposition

that obligation arigses only for those who are members of the
world organisation or parties to an international
convention, becomes merely academic, From the point of
view of administration, it may be observed that, although the
programmes in the Single Convention to improve the
administrative machinery of drug=-control, are not entirely
novel, their efforts to unify the system can only be

successful if governments co-operate, In view of the universal



character of the administrative machinery, the effects of non-
co=operation of the ﬁon—parties to the Single Convention
becomes minimal, To express it fully, since in terms
of the Single Convention all importers and exporters ,
whether or not parties to it, are* retiuired to observe
the estimates and statistical report systems, the non-parties
will,ﬁipso facto, be affected by its provisions, and therefore,
pragmatically speaking, the maxim of trecaty law, res inter
alios acta may not be operat{vc in this context,

Ag "profit" is the primary Lotive behind all
business ventures, and as the problems of *'drugs are o‘f
admitted international concern, it may be advisable to place
production and/or manufactlire of drugs and addiction=-

produci*ng substances under the absolute control of states,

Non-adherence to this practice should disqualify a state from
importing and e;iporting cirugs and/or addiction~producing substances,
wvhether or not a party to the ipternational drugz convention,

As regards the preventive aspects of the drug problem, not
only should the curricula at schools provide for "drug education',
but such education should also be made available tor those who
are not at schools, Given j;heir ill effects, drugs should no
longer be associated with social culture, and it is only by

education that a change can be brought about in the present
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attitudes and practices of nations.’

Drug-~offences including drug-itrafficking, should be considered
as "international crimes", and drug-~traffickers should be looked
upon as international criminals, In view of the rradual rise in
drug-offences and also in view of the wvery gloomy prospects f:::r a
multinational treaty on extradition,8 it scems appropriate that

nations should conclude bi-lateral treaties on the extradition of
drug—offenders, or in the event of existing bi-lateral treaties
concerning extradition of criminals, drug-offenders should also be
included in themn,

The problems of drugs involve two kinds o:é offenders,
nauely, .dru.g traffickers and drug-addicts. While the‘former
cause crime, the latter fall victins of it. Whilé the former
deserve punishment for deterrence, the latter, punislhnent treatment
and rehabilitation, The prograrme of s;uppression of the illicit tréffi
in drugs should therefore aim, inter aslia, at itwo things:
(a)'a punitive policy vwhich will aim at the prevention of drug

offences and (b) a curative policy, although such a policy

nmay be both preventive-curative and curative=preventive,

The constituent members of the present~day international
commnity are still guardipg their sovereignty jealously, and in
this situation the prospects of creating an intermational agency

with complete authority become h0peless.9 Yet, practically

speaking, the intermational narcotics control system is being

*
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administered by and through two international bodies, viz. the

Commission on Narcotic Drugs and the International Narcotics

Control Doard, While the former is a political body (its members
being government representatives) the latter is a technical body,

While the former is a policy-making body, the latier assists in

- - the implementation of the policies made by the former., It is

therefore imperative that the members of the Cormission do not
frustrate the objectives of the Single Convention by formulating
policics designed only to farther their own interests. As this
possibility cannot be rules out, it may be appropriate *o suggest.
-that decisions in the Comias'ion should be made by a substantive
majority vote cxpressed in a joint report, Thc; repreac;ntatiwa

of the countries may be given the right to express their collective
views in a matter under discussion by the Commission., Both the

- majority and minority opinions should be noted,



SECTION II, Reflections on the Problem of

and International Legal Order
with reference to Drug Abuse

The U.N. era may be expected to be a comparatively sophis-—
ticated era in that it has had the benefit of the experience of
the past, and indeed, constant efforts are being made to improve
the conditions for law and order, The struggle to find a rational
basis‘of law is, however, a continuous process, This struggle
tends to become more problematic because of the varying concepts
of justfﬁe, and because of such related dimensions as the political,
economic and social. Indeed, a concentration of power in any of
these areas is disruptive, and distances the prospect of creating
a climate of 1a;'and order, let alone an international legal order,
Moreover, the task of a legal order is not only to find and estab-
lish the conditions of law and order, but also to influence other
related areas of life, social, economic,. political etc, Although
demands for a legal order are made, especially by people and insti-
tutions motivated by humanitarian ideals, such demands are obstruc=
ted by certain people and institutions apﬁrehensive of their security.
Indeed, the uncqual distribution of economic power causes a great
disruption of bargaining power, esPecially“when.the*wéaler nations
need economic andpoliticél support.

Al though the U.N. era has been.charaéterised.bf'rpformative
ideas, e.ge the right of self—determination; creation of a humani-

tarian law etc., yet the international community does not seem to be
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adequately prepared to respond to these ideas. Consequently, the
conditions for the required "social awareness", on which will rest
the law, seem unlikely to emerge., }Ia.ny international lawyers have
specul‘ated on the prospects of an international order in these areas
of international law, Each of such lawyers has advanced his own
reasoning for his thesis, and their concluaion.s may broadly be
categorised as follo'wsz‘
A, that there is no proe;pect for establishing anl
international order;
Be that with the fulfilment of certain conditions,
an international order may emerge; and

C. that, of late, an international legal order is emerging,

The validity of these three views will be examined with
reference to the drug situation, It is appropriate to give a
brief account of the above views so that further reflections on
an international legal order in connection 'with the drug situation
may be made, .

The starting point for the jurists upholding the first view

is that unless the international community is characterised by

certain so-called established criteria of a legal order, the exist~
ence of such an order is out of the quesi;ion, and therefore, they

- also assert that the existing state of the international community
cannot be prbmbted to the desired standarde A "legal order",
generally speaking, pre-supposes a system of norms, prescriptive in

nature, regulating human conduct by certain rules of law, and even
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by legal sanctions, if necessary., There is no dispute among the

classical and modern lawyers over the definition of a "legal order";

lawyers belonging to either group accept the following attributes of
a legal order, namely, (a) a system of norms; (b) the prescriptive
nature of these normsj and (c) obedience to those norms, enforced, if
necessary. It has often been the tendency of lawyers-to justify the
existence of a "legal order" by referri-ng to the third criterion,
Conversely, they have failed to examine whether the norms of the
existing system are "real" or "assumed", the latter, not subscribed
to by many members.of a society; and whether the "prescriptive" natur?
of the norms has been confirmed by an application of the third crite-
rion, In other words; a system of norms was defined by the lawyers
upholding the traditional wview, in the abstracf, and for abstract
purposes, being motivated by the idea that the laws "ought!" to be

designed for no other ultimate end but the benefit of the people,

Not only did the term "ought" receive a conservative inpterpretation,

but also the "assumed benefit of the people" was usually defined by

11

a few, who assumed the role of moral guardians of a society. In

such a situation the sense of obligation, opinio juris sive necessi-

tatis is absent, Similarly, if the wishes of the minority are imposed |
upon the majority of states of the international community, the wvalidity
of the rules of law, representing the wishes of the minority, is often
questioned or accepted with dissatisfaction, and hence the stability

of the legal order applying those rules becomes uncertain, Unfortuna-

tely, such a tendency has dominated the international community until

recent years,




Regarding the second view, in their instructive work "Law and
Minimun Public Order', McDougal and Feliciano appropriately mentioned

that " the establishment of a society ‘generally administering a law
adequately expressing the deepest aspirations of the world's peoples
for freedom, security and abundance~ the establishment, in other words,
of a world public order of human dignity- is truly a problem of the
most heroic proportions," 15 The McDougal school of thought does not
disregard the basic realities that pose obstacles to the establishment
of a world public order, and indeed, it is pointed out that " one
indispensable prerequisite to the achievement of such a world public |
order is the securing of minimum order, understood as freedom from
expectations of severe deprivations by unauthorized coercion and
violence," 1% Given the state of the contemporary international

15

community, which is characterised by violence, ~ coercion-permissible

and non-permissible ,16 destruction of values,17 unilateral claims upon
international economic :c'esou.l:'ces]'8 etc,, the eminent international
lawyers in the posit=World War II period have 'busiad themselves in
examining the role of law in the light of the overall setting of
international politics, O0f them, mention should be made of M, McDougal,
C.W.Jenks, W, Friedmann, ..R, Higging, O, Schachter, E, Stein « As
Falk has pointed out, these scholars "give attention to the definition
‘of realistic goals for international law in the light of the decentra-
lised character of international society. There is almost a consensus
present among contemporary international lawyers that such an intellec-

tual orientation is essential to the fruitful study of international
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law," 19 Falk also reminds us that the "result of this orientation
18 to bring the study of international law into ever closer associa-

tion with the outlook, method and concerns of the social scientist." 20

Unless such an intellectual orientation is established in this area of
international law, the prospec_:ts of estéblishing any international
legal order are remote, The lawyers who have shown disbelief in the
possibility of any .international legal order, viz. Kelsen and Schwar-
zenberger support their views by referring to the behaviour of nations
in various areas of international life, and by a preoccuﬁation with
the concept of "ought" in law. They therefore consider the question
of establishing international order in a cynical way. Indeed,
Schwarzenberger, referring to the abortive attempts made by the
international community, both during the League and the U.N. era,
to bring about a profound change in thé quasi-international order and
the establishment of an organised world .society under expanding world
law, observed that " there is no need to recount why, both in the
League of Nations and the United Nations, these aspirations remained
unfulfilled day dreams, Similarly, it is unnecessary to do more than
recall the devices enabling all or at least the key members of the
League of Nations and the United Nations to reduce, at will, these
constitutional frameworks to mere systems of power politics in
disguise," 21
The third view not only rejects the traditional concept of
international legal order, but also on re-defining the ingredients of

an international legal order, identifies the emergence of such an

order in certain areas,
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The principal constitutent elel;lent of a "legal order" are the
obedience of a given community to law, and hence to the law-makerj;
and the enforceability of law by the law-maker. If obedience to law
becomes spontaneous so that enforceability can be attained by non-
coercive measures on the part of the law-maker, the legal ordexr that
will consequently be established may be described as a "spontaneous
legal order", Where obedience to law is not spontaneous, it can only
command a "compulsory obedience”, Such obedience may be described as
"non~-spontaneous and/or coercive" and hence the legal order that it
will produce may only be a "non-spontaneous" or "coercive" legal order,
Such an order presumes the Austinian thesis that law is, by its very:
nature, a coercive order, In' other words, this thesis disregards the
role of obligation and sense of responsibility on the part of tﬁe
community, whether national or international. ' This thesis also
disregards the fact that the lﬁw-giver makes the law-maker, In the
absence of such a process ( i.e., law-giving and lﬁw—making) all
regimes become fascist and autocratic, and eventually the other
inevitable consequences ensue, In the name of universal rules, parti-
cular rules of bechaviour are enforced by the dominant on the weak, self
interest in the name of universalﬁinterest is fulfilled, and an arti-
ficial order is maintained, even by coercive methods. Law and order
in such a situation promotes the principle of self-help., Conversely,
if the international community is not characterised by these standards

of behaviour on the part of a few, then we can think of an international

legal_order.



The critics of international legal order, namely, Schwarzenw
bergér and Kelsen, have based their theses of "no order" or at the
most, quasi-legal order, on an assumed "ideal legal order', While
the former atiempts to justify his thesis of jus cogens by referring
to the seven fundamental principles of international customary law
(viz. sovereignty, consent, recognition, good faith, international
responsibility, self-defence and freedom of the scas), the latter not
only views "sanctions" as a component of a legal order, but also advo~-
cates a theory of law which repudiates the sociological approach to
1aw.22 These views .also suffer from a lack of inquiry into the
incidence*of transformation of norms, validity of the cusotmary
practice, role of participation of the members of the intematioﬁal
community in the formation of an international ;lom, and 80 on.

- A justifiable legal order pre—-supposes a spontaneous sense of obli-
gation on the part of the members of a given community, and recognition
of their richts and duties is the condition of such a “sense, ‘I’hi‘s

is the crux of the problem of an international legal order,

The U.N. era,' especially the period up to the 1960's, has |
been characterised by a distrust of the old practice of the interna-
tional community in almost all spheres of international life., The
newly independent states question the validity of the so-called interna-
tional law, alleging the absence of its truly international character.
On the other hand, distrust in this law was largely caused by its
inadequacy to meet the challenges of the present-day international

comunity, The formative years of the U.N., were also characterised by

" politicization" of its aims, and indeed, in such a situation, the
/
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question of establishing an international legal order in its txue
sense becomes irrelévant.

In so far as the drug_conventions‘are concerned, their accep-
tance and ratification have-becn characterised by politicization in
that certain of the producing and manufacturing countries -
ratified the drug instruments ( conventions-and protocols) with reser—
vations.23 Worse still, in certain cases such instruments have also
béen denoun;ed,24 and indeed the Single Convention has also, in
Artiéle 46, made provisions for denunciations.’ Psychologically
Bpeakiné, tﬁohfaétors might have?contributed to such behaviour:

(a) that the poorer nations findiné themselves in a stronger position,
in so far as production and manufacture of drugs are concerned, either
followed éhe pattern of behaviour of the powerful nations as an act of
retaliation, or genuinely became non-conformists for economic reasons,
and (f) that {n s; far as the powerful nations were concefned, such a
pattern of behaviour was more often than not the case. Consequently,
in a world characterised by a climate of retaliation and counter-
retaliation, the emergence of an international legal order was ,out of
the question, Hence, from a legal point of view, there existed a
vioient international soéiety.Qs Violence in this context does not
nccessarily'imply*anapplication of physical force; a denial of the
rigﬁ£3 of‘the peofle whether to agree or to f;otest ( especially
during the politicization of matters), non-recognition and ﬁence denial
éf the right ¢fparticipation, may also amount to violence, Tﬁe‘new
subjccts of intern;tibnal law:didnothowever question the law-making

pfocess as such, e.g. treaties etc; they only questioned the validity
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of the system which sets this process in motion, i.e., the process of

créating customary international law by means of treaties which are
25(a)
26

not truly international in character, and consequently, the

theories of acqui-escence and consent or absence of pfotest 21 which
are thought to be declaratory of law by estoppel 28 have also been
questioned,

On the other hand, Schwarzenberger, in discussing the role of
treaties as a primary element of the law=-creating process referred to
"international treaty law and that part of international customax;y law
wvhich has its origin in treatiea...",29 and he also pointed ou£ that
when "new States or outsiders co~opted as members of the legal B}'Bt&ﬁ
by way of recognition-first, by the Holy See and subsequently, by the
existing subjects of international laﬁ- the new comers were treated as
having consented to be bound by these assuméd ;'ules, and these gradually
hardened into rules of inte_rnational customary law," 50 The cc;ntroveray
concerning the formation of customary intefnational law in a given area
is never-ending, Baxter could not subscribe to the traditional view .
concerning the formation of c¢ustomary international 123£a')-ra1k in
comnenting on the thesis of D'Amato on "The Concept of Custom i;l
International Law" referred to aﬁother dimension of the problem when he
stated that in a world of "hostile and diverse nat.ionai governments
th:e i)rospects for explicit agreement are exceedihgly limited, At the
same time, the i'apiciity of ,technological change build pressures’ against
the fundamentﬂ orderiﬁg of ideas embodied in* the Westphaliaﬁ "conceﬁtion

of international order... Third party decision makers, for instance,

courts, are influenced by many factors in determining whether or not
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to validate a claim that an action constitutes a customary norm of

"31

international lavw., | ‘

Yet, on reflection, it seems appropriate to state that the
essence 'of an economic order, albeit il.n‘ a rudimentafy form, may be
found in those areas where economic realities have been the main issue,
such as the grant of the right of navigation and commerce, the right
of innocent passage, health and sanitation matters and international
postal administxfation. The reciprocity and order which have been
established in these areas were motivated, not by fear of sanctions, but
by a sense of common obligation on the part of the members of the
iI;ternational connnuhity do not question the validiity of such customary
practice, and.their emergence has not disturbed the traditional concept
of prescriptive and dispositive rights, whereh appropriate.,

In more recent time, because of an imperative situation created
by monopoly in the production of certain commodities, e.g. coffece,
wheat, sugar and coca, internati‘onally acceptable pricing=-fornulas

32

have been devised. The existence of an economic order has been
explicit in these areas of international law, aad the problems of
ratification have not parﬁlysed its development, Indeed, the willing-
ness of the nations of the international community to be bound by their
obligations, has been the primary characteristic of their behaviour,
The Generai Agrecment on Tariffs- apd Trade which has become operative
despite non-ratification by any nation, testifies to this,

The Single Convention on Narcﬁotic Drugs was brought into force

with recasonable speed, and despite certain loopholes in the Convention,

the non-parties are, willy nilly, subject to the effects of the



Convention, especially in view of the estimates and statistical

feturns sysf:em. On the other hand, there are certain arcas,
viz. law of the sea, human rights, laws of war, where the prospect
of any international legal order appears to be remote. These
are politically~charged arcas, although economic factors are involved.
It is either the absence of any imperative éituation in these
areas, i.e., the absence of an imperative economic factor, e.g. in
the arca of human rights and laws of war, or the presence of a pressing
economic necessity on the part of certain nations only, as in the area
of the law of the sea, that has contributed to the present
disorder in these areas of international law., Disorder is prevalent
in these areas of international law because of the existence of sharp
conflicts between nations as to customs, treaty-obligations
and hence the applicability of existing normls. At this point it
is opportune to make the following observations:

(a) In discussing the state of international legal order
the concept of order may prove to be irrelevant, and the prospect
of establishing a new ordexr should not be ruled out, A legél order
passes through a test of conflicts and counter-conflicts over
norms within a society. Consequently, only a quasiﬂ-order,
or no order, can be establgi'.shed during such a period of
conflict, although the struggle for legal order is continuo.us

because "rules of jus cogens are nccessary for the viability

of the legal systenm and for its protection from subversive
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arrangements, An organised society is one of the bases

of jus cogens, and it is believed that multilateral treaties
giving rise to peremptory norms are its vehicles. Therefore,
in international law the existence of jus cogens pre-supposes
two things: (a) an organised society; and (b) a number of
multilateral treaties giving rise to peremptory norms in
various areas of international life., Of these two pre= °
conditions of international jus cogens, an examination of the
second will bring out the first,

One of the basit; traits of a multinational treaty is that
it is declaratory of the intention of the parties concerning
a certain matter. By‘ such a treaty a peremptory. norm f:annot be
created instantly',321 especially if the prin;:iple of ratification
is trictly adhered to, Conversely;', if the intention of the
parties to a multilateral treaty is the main criterion as to
their recognition of their obligations, then their signatures

should be treated as adequate for this purpose,35 yet the

problem may still arise that the mere conclusion of a multil;teral
treaty does not of itself crcate a peremptory norm until it

has been brought into force by a considerable number of

states, and its provisions been practised for a reasonable

period of time, In other words, a "test period" is necessary

for a treaty to create a peremptory norm, Such is the case



with the Genocide Convention, which has failed to create
a peremptory norm, even though it has been brouéht into force
by nations, '

That multilateral treaties do not of themselves create
peremptory norms may also be established by pointing out that
such treaties are not necessarily declaratory of undisputed
customs. In connection with the Continental Shelf Convention:
of 1958, Fawcett very appropriately observed that the I
"Continental Shelf Convention operagtes in a relatlvely ﬁew
fleld, and it is perhaps not surprlslng that the limits of the
Continental Shelf prescnbed in 1958 are already in need of
greater precision in face of technglogical advances and the
possibilities of using the deep sea-bed, abyés or ocean floor,
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and obtaining their resources.ee
The creation of a peremptory norm by a multi=lateral
treaty can be confirmed only through tﬁe implementation of
its provisions by states over a reasonable period of time.37'
States, in this context, should especi;lly include the powerful
states and, in respect of a multi-lateral treaty of a limited
scope, those members of the intermational comnt;nity that hold
key positi,ons in respect of the subject maiter concerned, i.e.

holding an advantageous or disadvantageous position in respect

of a specific matter,



In so far as the drug—-conventions prior to the Single
Convention are concerned, it has been established that not
only did those conventions omit certain vital aspects of
control of trade and traffic in various drugs and narcotic
substances, but also that many of the large producing and
manufacturing countries either abstained or failed to become
parties to those conventions, The Single Convention is, however,
a departure from the previous drug conventions, Not only is the
scope of this convention much wider than that of the previous
drug~conventions, but also almost all the drug-producing and
manufacturing countries have hecomﬁ parties to J"'.i:«.:”8 Even the
non-parties are, generally, complying with iie provisions of
this'treaty.39 Also, as stated before, as a result of the

estimates and statistical returns systems, the non-parties are

also, willy nilly, affected by the regime of this cmwentimn.,”lo

In so far as this convention is concerned, it is not the

Parties who are mostly derogating from its provisions, but "
only certain groups or indivjduals who indulge in illicit
trafficking in drugs, It is believed that more comprehensive
preventive measures and co-operation on the part of the Parties
to this convention will certainly make its regime more effective.
It is also believed that, with certain modifications, which

have been pointed out in wvarious parts of this thesis, and

with certain changes in the attitudes of nations towards
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sovereigniy, international co-operation and of course, the
drug-habit, the Single Convention may give rise in due course
to a peremptory nom,

Since the members of the international comminity failed
to set an acceptable standa.rd of behaviour, in so far as the
drug-conventions prior to the Single Convention are concerned, it
may be observed that the international community, at least in
respect of this area of international law, was not organised.

The stability of a legal order largely depends upon the
genuineness of the foundation upon which it is based. ' The
drug=-conventions concluded prior to the Single Convention failed
to lay a strong and genuine foundati:on for a legal orde)_: in

this area of international law.

(b) A coercive order is no order, A .legal order
pre=supposes the participation of the subjects under a legal
regime, and such participation should be spontaneous, arising
from a sense of obligation and dvd:y..&:l In determining the -
basic principles of minimum order, }McDougal appropriately
said that "force and intense coercion are not to be .used for -
the exp&psion of values".42 |

In discussing the role of norms in international politics,
Kaplan and Katzenbach'said that "commitment to principle is not

an advantage if it is engaged in mechanically. A nation ought

to commit itself only to principles with which it can live-




and with which others can also live. Principles that do not

give promise of a durable and acceptable international order
arc likely to stir rigid opposition rather than acceptance,
Morcover, principles cannot be asserted merely as a bluff,

for the bluff may be calletzli....:r".l13 The tendency to personalise
the society is an expression of power, Any such attempt
pre-disposes to conflicts and counter-conflicts, and any order,
1f established, out of this effort, will not only be transitory
but also coercive, The iolly of power-seeking, which destroys
the prospect of any stable international legal order, owing

to psychological demoralisation, was also pointed out by

de Visscher when he said "it is vain to expect a regeneration

0of the international order from mere technical arrangement

of relations between political entities which themselves -strive

for constant extension of their power. Regeneration depends
upon psychological factors, and these are necessarily human,
The crisis of the spirit and structure of contemporary societys;
it can be resolved only in respect for hunan w:-nlue.'s;"..l"rz’l

In so fir as the drug-conventions are concerned, "respect
for human values" was practically absent, especially in the
early part of the twentieth century. People had been made
drug-addicts, through the maintenance of an unrestricted supply

of drugs with a view to making a source of income more securee.

Absence of concern for human wlues was also evident during



the *L'eague period in so far as this trade was concerned, This
-may be shown in the behaviour of national governments in their
reluctance to subscribe to the regime of the various drug-
conventions which had been concluded during this period.

The national governments retained their rights to denounce

the convention:i- and no attempt was made at government level
to impart drug-education to people. The larger drug-producing
and manufacturing nations jealously guarded their mopopolies,
and thus contributed to the psychological warfare, which
encouraged the non-adherence c;f the smaller nations., Smaller
and greater nations ali*ke made no genuine effort to strengthen .

their national laws and administrative machinery with a view

to controlling production and manufacture of and illicit trade

in d.rugs‘.z16

Despite its defects, the Sinsle Convention is an improvement
upon the previous drug conventions, The U.N. has produced
concrete programmes of assistance to nations in their efforts
to eradicate drug abuse. In 1971 it established a fund called
the U.N. Fund for Drug Abuse Control (memc)...47 It has
also taken more concrete steps for crop replacement and
communi ty develoPment,&B. and established a Central Tfaining
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Unit for Law Enforcement Officers, ° the main functions of

which are *the following:
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(a) to deal with problems created by drug addiction and
drug abuse, including illicit trafficking;

(b) to formulate international and national policies
concerning various aspects of drug abusej and

(c) to.investigate techniques for use by law enforcement
officers,

51

It has also established wvarious pro,j‘ects5 0 and institutions

H2

to cater for the nceds of the affected areés. The U.N.
programmes which have found expression through the Single Convention,
certainly evidence the concern of the United Nations for human

values,

(c) A legal order, short of a teleological approach, will
only be a pseudo-order. In fact, a concomitant relationship
is to be maintained between teleology and law, i.e., the
functional approach towards law.5 5 In discussing the importance
of social and political factors in the development of positive |
international law, de Visscher stated that if, "it is true
that the fact precedes the qualification as law, the latter
remains alone decisive and the mere uniformity oxr externmal
regularity of certain attitudes never justifies a conclusion
of normativity. This is where the teleological orientation
of law, without rejecting the observation of facts; is

specifically distinguished from such observation by the
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sclection of the social data to be used for its own ends,

No custom is established until the mt;ment when human thought
comes to regard a way of social behaviour as an clement

of order important enough to be observed henceforth as

legally binding, ZThe inductive reasonin) that establishes

the existence of custom is ®tied' reasoning: the matter is one
not only of counting the observed regularities, but of weighing
them of evaluating them in terms of social ends considereti

| desirahle",5 . This functional approach to law is supposedly

a non~-political, pragmatic and service-orientated approach

to international co-oﬁeration. It assumes that co-—operation
among various states is more likely to be achieved in non-
political areas. "It is essentially an assertion and defense

of the contention that an ever-increasing inter—dependence among
states in economic, social and technical areas will cventually
resolve political conflicts and eliminate war".55 The exponents
of this approach, namely David Mitrany, E. Haas, Percy Corbett,
We Friedmann, C, Wilfred Jenks and Julius Stone believe

| that not only might 'the domain of international law be extended,
but also its effectiveness might be improved, if the development:
and study of law were closely correlated with the satisfaction
of certain socio-economic needs or the attainment of non-
political (e.g. non-controversial) goals in the international
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systems, Indced at various points, scientific, cconomic,



psychological, sociological and anthropological considerations
impinge upon international law, ﬁr;fortunately, the creation
of an international legal order has mostly been viewed as
a matter of law only, and indced, as Gould and Barkum
rightly observed, "the social sciences, with some exceptions,
have not been greately interested in normative considerations".s L
It is important -that a legal system bears a "direct*rela.tion-
ship to the behaviour it wishes to regulate", and it is
out of this that a co-relationship between "positive law"
and "Niving law" may emerge.5 8

The recommendations of the E,Ce0.,S.0.C. 0f the United
Nations hava,‘ in effect, no legally binding force. Therefore,
the U.N. in so far as its economic and social spheres of
action are concerned, ruled out thé possibility of any coercive
order, The institutions entrusted with the task of implementing
the control 5egiine of the Single Convention on Narcotic drugs
cannot, in effect, establish a coercive order by invoking
the sanction provisions of the Convention.5 ? A satisfactory
execution of the provisions of the Convention may be secured only
through a spontaneous co-opération of nations, and the co-
operation extended by nations has so far been generally

satisfactory., The efforts of the U.N. authorities, at

least since the coming into force of the Single Convention,
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“have been mainly directed to the social, psychological

and related aspedts of the drug-p:r:::blem. In order to further
this aspect of its activities, the institutions concerned with
the drug-problem maintain a close liaison with other relevant

bOdies' ViZo

(a) United Nations Conference on Trade and Development

i

(UNCTAD) ;

(b) United Nations Industrial Development Organisation
(UNIDO);

(c) United Nations Development Progranme (UNDP);

(d) World War Programme (WFP);

(e) Upited Nations Children's Fund (UNICEF);

(£) United Nations Capital Development Fund (UNCADF);

(z) United Nations Iﬁétitute for Training and Research
(UNITAR);

(h) Regionz.ll Lconomic Commissionsj

(1) United Nations Educational, Scientific and Cultural
Organisations (UNESCO);

(j) Internat-ional Labour Organisation (ILO);

(k) Food and Agricultﬁre Organisation (FAO);

(1) World lealth Organisation (WHO);

(m) International Crimingl Police Organisation (II\TTERPOL).GO
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(d) Although in the politically-charged areas of

international law, the emergence of a legal order appears to be
a remote possibility, an international cconomic order is
emerging.61 Hence the conclusion that the more the economic
factors and necessities become the guiding factors and create
compelling situations, the better are the prospects of
establishing an ortiler‘..62 An order should be achieved

by instalments, ‘

The achievements of the international society in: the
systematic pricing arrangements for certain commodities, viz.
coffee, tea, sugar and cocoa.should not be ignored.63 On the
other hand, the lack of foresight on the part of ckrtain nations,
as regards regulating the oil=market has indced caused a chaotic

situation, It is to be borne in mind that the cmergence of an

acceptable pricing formula for oil is not an impossibility;

the oil-producing countries are using oil to censure certain
future benefits, Nevertheless, their efforts to come to a
compromise should not/underestimated. The oil=-situation has,
however, confirmed the fact that in the event of a limited
reserve of natural resources, a situation conducive to comprQn}ise
emerges, and that economic factors predominantly shape the

political balance of power. The two important areas where the

emergence of an economic order is noticeable are the regimes of the
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‘International Monetary Yund and the General Agreement on Tariffs

and Trade. Observance of the regulations, rather than non-
observance, is the practice of nations, According to Fricdmann,
such co~operative understanding creates; pressure to comply with

l
legal obligations also.iﬁ1

The disturbance, if any, in these
areas of international law, is caused, not by behaviour of
nations, but mostly by unforeseen economic situations for which
the rogimes were not prepared.

In so Air as the narcotic drug situation is concerned,
it may be said that the estimates and statistical xfeturns
gystems, coupled with varioué other prograrmes launched
towards the suppression of drug abuse, demonstrates a tendency
tovards an aconomic order, Any disturbance in this system is
generally caused by individuals and not by states. The growing
nunber of ratifications of the drug-treaties and the increased

participation of countries, indicate an encouraging improvement

in this arca of intermational law.

(e) The creation of an acceptable international
legal norm demands that there exist a close rclationship between

public and private law. Friedmann very hopefully observed that

it is clear that “the new fields of international law are developing
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from a far-reaching interpenetration between public and

- private law. The forn; and authority of the new international

- norms, whether agrced on the United Nations level or the more
restricted level of regional communities, is the concern of
public international lav.n.."G5 According to Schermers, ''rules
contained in the legal order of an international organisation
may conflict with the rules of other legal orders, In order to
resolve such conflicts a hierarchy of legal orders is required,
a system by which legal order would have priority over the legal

. orders of its component pacts, National laws should yield to
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binding international rules," Schermers, in order to justify

his argument, cited as an example, the International Sanitary
Regulations of the World Ilealth Organisation, which superseded
several treaties concluded earlier by governments for precisely
the same purpose.67 This certainly implies a re~thinking of

the existing attitudes of nations towards sovereignty.

Friedmann regretfully observed that the "degree of submission by
the 'over migaty subjects! to an international sovereign is
still in a rudimentary phases, But the international society 1is
very far from primitive, with respect to the means of communication
and articulation, It does not have to rely on the slow growth
of custom, New norms and principles can develop very quicklsr as
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a result of continuous communication, discussion and organisation,"



