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THE PROTECTION OF WORKERS IN THE CASE OF BUSINESS TRANSFERS:

A COMPARATIVE STUDY OF THE LAW IN THE USA,

UK AND SOUTH AFRICA.

ABSTRACT

Business transfers and accompanying business changes are a focal point for

the tension between the protection of rights of employees, including their property

rights in the job and their "right to meaningful participation, and the interests of

management in achieving its economic objectives effectively. A comparison of the law

in the United States, South Africa and the United Kingdom can cast the divergent

interests, which become conspicuous during corporate reorganisations, into bold relief,

and suggest how those interests can be reconciled.

This study shows that conventional labour law with its emphasis on voluntarism

has not been able to resolve the basic conflict between the economic demands for

restructuring and rationalisation (one of the main consequences of the global

economy), and the social demands for workers' protection. By arguing that collective

bargaining has never succeeded in effectively mitigating the power of management

over the workforce, pluralist support of voluntarism is criticised.

The main point that emerges from the comparison of the way in which the three

countries deal with the phenomenon of structural business changes and the effect of

such changes on workers, is that law, even though its effectiveness to bring about

major changes in an industrial relations system is limited, can make some difference.

Law can intervene in labour relations to set standards and lay down procedures for the

exercise of managerial prerogative; specifically, law can introduce the values of liberal

society into the workplace, such as rationality, fairness, and respect for individual

rights. This study shows how, through the introduction of some of these values,

legislation for the protection of workers' acquired rights, can provide a solution to the

tension between managerial prerogative and employees' rights.

The copyright of this thesis rests with the author and no quotation from it or information
derived from it may be published without the prior written consent of the author.
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CHAPTER 1

INTRODUCTION

Introduction

Mergers and sales of businesses, workplace closures (complete or partial),

plant relocations, subcontracting or other company reorganisations can have

devastating effects on workers. The erosion of job security and the eradication of

collectively bargained protections can leave displaced workers in a vacuum which

traditional labour law with its emphasis on voluntarism is less and less able to fill.

Conventional labour law has not been able to resolve the basic conflict between the

economic demands for restructuring and rationalisation (one of the main conse-

quences of the global economy), and the social demands for workers' protection.

When the UK Government was confronted with the European Community's

Directive on the Safeguarding of Employees' Rights in the Event of Transfers of

Undertakings, 1 the question regarding the need for legislation to protect workers in

the case of business transfers was seriously debated. 2 Previously, similar questions

had emerged with regard to the enactment of the law on unfair dismissal, 3 the

Redundancy Payments Act, 4 and some provisions of the European Community's

Directive on Collective Redundancies.5

In the United States, the minimal protection provided by the law and its

shrinking ability to lessen the impact of business reorganisations have compelled

unions to develop strategies to deal with the trend of corporate mergers, takeovers,

1 Council Directive 77/187/EEC (O.J. Eur. Comm. (No. L 61) 26 (1977)).

2SPJ Bob Hepple, "Workers' Rights in Mergers and Takeovers: The EEC Proposais, 5 Indus. U. 197
(1976) and "Council Directive of February 14, 1977, on the approximation of the laws of the Member States,
relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or
parts of businesses,' 6 Indus. U. 106 (1977); "The Transfer of Undertakings (Protection of Employment)
Regulations," 11 Indus. U. 29 (1982). The UK Government's rather hostile reception of the Acquired Rights
Directive is also discussed in P.L Davies and M.R. Freedland, Labour Legislation and Public Policy 577-580
(Oxford 1993).

3The law on unfair dismissai was planned by the Labour Government after the publication of the
Donovan Report, Report of the Royal Commission on Trade Unions and Employers Associations, para. 545,
Cmnd. 3623 (1968) but was enacted by the Conservative Government in 1971 (Industrial Relations Act
1971)(now Part V of the EP(C)A 1978).

4Redundancy Payments Act 1965 (now EP(C)A Part VI).

5Council Directive 75/129/EEC (O.J. Eur. Comm. (No. L 48) 29 (1975)).
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reorganisations and closures. 6 Given the well documented decline in union

membership, it is imperative that such a discussion should extend to workers who are

not unionised and to entire communities.

In South Africa a similar discussion has taken place, especially in the context

of workers' relationships with employers in a non-racial South Africa, and the future

role of collective bargaining in economic reconstruction.7

A comparison of the law in the United States, South Africa and the United

Kingdom can cast the divergent interests, which become conspicuous during

corporate reorganisations, into bold relief, and suggest how those interests can be

reconciled. The similarities in the industrial relations systems in the three countries are

striking: the major premises in all of them are that employees sell their labour power

in a free exchange, that employers exercise ultimate control over the productive

processes, and that employees are expected to accept the employers' management

and decision-making powers. Business transfers and accompanying business

changes are a focal point for the tension between the protection of rights of

employees, including their "property rights" in the job and their "right to meaningful

participation, and the interests of management in achieving its economic objectives

effectively.

In the UK the acquired rights legislation, derived from the 1974 social action

programme of the EC, and perceived by employers and some Governments with

much suspicion, disappointed the expectations of those who wanted to see greater

job security. However, since 1989 judicial activism in the European Court of Justice

has appeared to expand the scope of the EC Directive, and legislative amendments,

introduced in the UK after the European Commission had begun infringement

proceedings because of the failure of the UK to fulfil its obligations, 8 also promise to

broaden the scope of application of the UK legislation. Although major weaknesses

6Laiji conferences have induded a discussion of the subject of workplace dosures and company
reorganizations, for example, the AFL-CIO LCC Video Conference (June 23, 1989) and the Twenty Second
Teamsters Lawyers Conference, New Orleans, Louisiana (September 19, 1989).

7See, e.g., COSATU's publication Political Economy: South A/rica in Crisis (Johannesburg 1987).

81n 1992 the European Commission produced a report criticising aspects of the UKs Regulations.
(Commission Report to the Council on progress with regard to the implementation of Directive 77/187/EEC
relating to the safeguarding of employees' rights in the event of transfers of undertakings, businesses or
parts of businesses, adopted on 2 June 1992.) The UK Government gave an undertaking to amend the
law and, in November 1992, introduced the Trade Union Reform and Employment Rights Bill (TURER) into
Parliament.
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remain, partly because in the UK there is no legislation to support the appointment of

workers' representatives, the acquired rights legislation has brought about some

change (albeit not radical) in employees' job security and has introduced some curb

on the way in which management approaches business reorganisations.

Acceptance of an arbitrary right to hire and fire in the USA, leaves employees

in most instances with very lithe job security. Collective organisations have operated

under a legal system which gives employers a far-reaching prerogative, and as a

result, have not been able to protect employees' employment opportunities. The

Courts have restricted bargaining subjects so as to limit the participation of employees

in most decisions which involve capital mobility and investments, and which may

imperil or destroy the job security of employees. 9 In such cases an employer is

obliged to bargain with a union about the effects of the decision, but this only serves

as a palliative to mitigate the harsh consequences to some extent.'° Under the

successorship doctrine an employer who takes over a business may incur an

obligation to bargain with a union, 11 and under restricted circumstances, to honour

some of the provisions of a collective agreement. 12 Yet, such an employer retains

an almost unlimited discretion to eliminate employees' jobs.

In South Africa, the introduction of a broad unfair labour practice definition has

placed some curbs on the power of an employer to effect individual or mass

dismissals.' 3 Moreover, a degree of industrial democracy has been introduced in the

form of consultation about fundamental business decisions.' 4 But the shackles of

the common law restrains legal thought in the case of employees who are faced with

a change of employer, and renders job security elusive.15

The main point that will emerge from the comparison of the way in which the

9Fibreboard Coip. v. NLRB, 379 U.S. 203 (1964) and First National Maintenance Corp. v. NLRB, 452
U.S. 666 (1981).

10See, e.g., General Motors Corp. v. NLRB, 470 F.2d 422 (D.C. Cir. 1972).

11NLRB v. Bums International Secunty Services, Inc., 406 U.S. 272 (1972).

12Hova,d Johnson Co. v. Detroit Local Joint &ecutive Board, 417 U.S. 249 (1974).

' 3The definition of an unfair labour practice in sec. 1 of the Labour Relations Act was inserted by sec.
1(f) of the lndustriai Conciliation Amendment Act 94 of 1979.

14See, e.g., Hadebe v. Romatex Industrials Ltd., (1986) 7 LL.J. 726 (Ic.).

15The leading case is Ntu!i v. Haze/more Group t/a Mus grave Nursing Home, (1988) 9 l.LJ. 709 (l.c.).
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three countries deal with the phenomenon of structural business changes and the

effect of such changes on workers, is that law, even though its effectiveness to bring

about major changes in an industrial relations system is limited, can make some

difference.

The sections of this chapter following immediately will briefly account the

development and current thinking about law and industrial relations in the USA, South

Africa and the UK The values and assumptions which have permeated thinking about

the labour market in many industrialised countries, including the UK, USA and South

Africa, and which have influenced the law in the area of business transfers, will then

be considered. These values and assumptions can best be described by utilising the

pluralist model of management-labour relations. Against the background of this model

judicial decisions can be analysed for their approach to the relationship between

collective bargaining and management control. Moreover, the pluralist model provides

a basis for an evaluation and assessment of the scope and function of collective

bargaining as well as the extent and form of management control in the workplace.16

By arguing that collective bargaining has never succeeded in effectively

mitigating the power of management over the workforce, pluralist support of

voluntarism will be criticised. The reason why voluntarism never really came close to

redressing the basic unequal distribution of power stems from a misconception of the

role of legal institutions in shaping the labour market and a failure to recognise that law

can be a powerful social force responsible for creating the labour market's main

characteristics. With the shortcomings of the pluralist model in mind, the argument

will be proferred that the law can be used to contribute to equity and efficiency. These

goals require a focus for the law broader than unions and collective bargaining. An

expanded role for the law involves intervention in labour relations to set standards and

lay down procedures for the exercise of managerial prerogative; it entails, specifically,

the introduction of the values of liberal society into the workplace, such as rationality,

fairness, and respect for individual rights. It will be shown in detail how acquired rights

legislation's greatest strength can be in providing a solution to the tension between

managerial prerogative and employees' rights through the introduction of certain of

these values.

' 6See A. Goldsmith, 'The Management-Control Collective Bargaining Relationship: Three Models, 24
Osgoode Hall U. 775, 776 (1986) (models can have descriptive and normative significance).
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Law and industrial relations in the United States

Labour law in the United States, like that in Britain, has been moulded within

the Nvoluntarist tradition. Unlike Britain, however, American legislation provides

support for collective bargaining but at the same time restricts collective bargaining as

a means to regulate terms and conditions of employment. Moreover, legislative forms

of employment protection are largely lacking. Any suggestions for new forms of legal

intervention are usually overruled by concerns to reduce employers' costs, to lower

high unemployment and to create greater flexibility with regard to workplace

organisation, technology and mobility of workers. As yet, the expression of these

concerns has not resulted in clear solutions to the underlying problems, and it is

therefore appropriate to look critically at aspects of legalism,' 7 its achievements and

limitations in the United States, and at policies of flexibility which entail a very limited

role for the law in industrial relations.

Initially, American trade unions were committed to legalism, based on the

favourable experience during the period of the Wagner Act. The unprecedented

membership growth which unions enjoyed at this time was, however, a result not only

of legislation but of an exceptional conjunction of events. The whole political and

social climate -- Roosevelt's re-election in 1936, the Supreme Court decision in Jones

and Laughlin which upheld the constitutionality of the Wagner Act, and the relative

prosperity of 1937 -- was conducive to unionisation and to counteracting the power of

large corporations. During recent decades the context of American labour law has

altered fundamentally due to social and legislative changes. Business pressure and

public alarm gave rise to the Taft-Hartley and Landrum-Griffin Acts which contained

various legal controls outlawing previously legitimate organising practices. Structural

changes in the economy have slowed the growth of sectors in which unions were

strongest -- transportation, construction and manufacturing -- and have spurred

employment growth in industries such as trade, finance and insurance, services and

Government. As yet, unions have not been able to establish significant bases in these

fast growing areas of the economy.

Legalism has been held in check by Government policies promoting labour

17 Legalism is used here in broadly the same sense as juridiflcation, a term Which was defined by Jon
Clark in a review as 'a process (or processes) by which the state intervenes in areas of social life (industrial
relations, education, family, social security, commerce) in ways which limit the autonomy of individuals or
groups to determine their own affairs. In the most general terms it is about the relation between state and
society, and the balance between their relative influence on the way human beings conduct their lives.'
(Jon Clark, 'The Juridification of Industrial Relations: A Review Article,' 14 Indus. Rel. J. 69, 71 (1985).)
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market flexibility and generally including two strategies: partial abstention by the

Government from setting basic labour standards, and encouragement of decentralised

collective bargaining. 18 While the first of these techniques is commonly regarded as

a close relative of deregulation, the second technique, by contrast, is achieved in the

United States through regulation, and was to a large extent implicit in the legal

framework established by the Wagner and Taft-Hartley Acts. Decentrailsed collective

bargaining is the norm since an employer's legal duty to bargain is usually located at

plant or company leveL The duty to bargain has been circumscribed by decisions of

the Courts and of the National Labour Relations Board, which restricted coverage of

collective agreements by excluding from the employer's duty to bargain subjects like

the relocation of plants and resources, the subcontracting of work, and even, in some

instances, the introduction of unilateral changes in terms and conditions of employ-

ment. 19 Labour standards have been further undermined by the possibility of

relocating plants to the southern and western regions of the country which have not

been unionised. Workers who are not covered by collective bargaining agreements -

- and these include more than eighty percent of the workforce -- work under the

doctrine of employment at will, without significant federal job protection legislation and

with very little legislation of this kind at state level. Workers outside the unionised

sectors therefore experience a great deal of job insecurity. Common law approaches

used to develop exceptions to the rule of employment at will, do not amount to a

systematic repudiation of the doctrine.20

In short, the American system is characterised by a void in minimum

employment standards resulting from the absence of social regulation of terms and

conditions of employment, and the elimination of collective bargaining in important

areas and sectors of the labour market. The general absence of social regulation of

terms and conditions of employment has found a striking manifestation in plant

closures, relocations and mass economic layoffs. While most industrial democracies

have legislation to deal with these phenomena which have occurred with increasing

frequency in recent years and caused similar problems everywhere for workers and

' 8Simon Deakin, Legal Change and Labour Market Restructuring in Western Europe and the US, 16
New Zealand J. Indus. Rel. 109, 111 (1991).

19J. Atleson, Values and Assumptions in American Labor Law (Amherst, Massachusetts 1983).

20Common law limitations on employment at will include the interpretation of promises of job security
as terms of the contract of employment, and a number of public policy exceptions.
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their communities, the United States has shown a reluctance to adopt legislation

requiring prior notice or consultation, or providing benefits for workers. Only a few

state and local laws offer very limited protection to workers.

An important reason for the lack of legislative response to the problems of

major economic adjustments, can be found in the ideology of private ownership and

property rights which, in the United States, is strongly influenced by notions worked

out during the 19th century. This explains the reluctance on the part of the legislature

to accept limitations on the right' of owners of businesses to shut down or relocate

for economic reasons, or to require consultation before reaching business decisions.

Flexibility is imposed on workers, without affording their representatives an opportunity

to be involved in discussions of substantive questions of flexibility. 2' The benefits of

the apparently enhanced flexibility which the American system has achieved are open

to question, especially since social divisions have been increased between unionised

workers in full-time employment who are covered by collective agreements, and

workers in non-unionised sectors. At the lowest end of protection are part-time and

temporary workers who have no effective route towards more secure employment.

Mobility and adaptability have not been achieved by policies of deregulation which

neglect the importance of effective training to provide mobility and, more severely, the

devastating effects of unemployment and the spread of poverty.

Ironically, the prevailing ideology, far from aiding businesses, may actually

harm both businesses and workers. In an analysis of ideology and national

competitiveness in nine countries, Lodge and Vogel pointed out that, in general,

countries with a coherent communitarian ideology are coping better with foreign

competition than the United States with its highly individualistic free-market ideol-

ogy. For workers and businesses to do better, existing policies based on a

seemingly outdated ideology need to be re-evaluated. What is clearly called for is a

re-evaluation to facilitate long-term planning for economic health. For the labour

movement in the US a role in imaginative planning will demand a vision, not as narrow

interests goups, but as associations which seek to improve community lives with a

21 pare in this regard most of the systems of continental Europe where one technique of enhancing
flexibility through collective bargaining has been the involvement of unions and employers' associations with
Government in the adoption of laws on the substantive questions of flexibility. See A. Lyon-Caen & L
Manucci, "The State, Legislative Intervention and Collective Bargaining: A Comparison of Three National
Cases,' 1 Int'l J. Comp. Lab. L & Indus. Rel. 87-107 (1987).

IdeoIogy and National Competitiveness: An Anaysis of Nine Countries 321 (George C. Lodge & Ezra
F. Vogel eds., Boston, Massachusetts 1986).
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special concern for those who are powerless as individuals." 23 The role of law in

achieving an increase in individual freedom and welfare should be seriously

considered.

Law and industrial relations in the UK

In the British voluntary tradition the argument has always been offered that legal

regulation should play a secondary role in comparison with voluntary regulation,

mainly in the form of collective bargaining between management and trade unions.

Traditionally, British law played a limited role with regard to the protection of workers

and support of trade unions, in part because trade tinions themselves viewed the law

as an instrument of the establishment which largely advanced the interests of the

powerful and wealthy. This view resulted in a conscious •aversion to legislative

intervention" and an "almost passionate belief in the autonomy of industrial forces."24

Collective bargaining in the UK originated and developed without significant legal

intervention, unlike the USA where unions only achieved a level of recognition by

employers after the implementation of the National Labor Relations Act of 1935. The

explanation for the absence of legal mechanisms to require employers to bargain with

trade unions was given in terms of the theory of collective laissez-faire, which implied

a limited role for the law in the field of industrial relations. To this the British

Government has added deregulation as a political slogan even though the facts point

to a growth in legal regulation in many areas.25

A trend towards statutory regulation became obvious with the development of

statutory employment protection such as the Contracts of Employment Act 1963, the

Redundancy Payments Act 1965 and the Industrial Relations Act's provisions on unfair

23Lawrence E. Rothstein, Plant Closings: Power, Politics, and Workers 60 (Dover, Massachusetts 1986).

24	 Kahn-Freund, "Labour Law" in Law and Opinion in England in the Twentieth Centuiy 221, 224
(Morris Ginsberg ed., London 1959).

Areas affected by legal regulation include those in which the UK had to comply with EEC law such
as Transfer of Undertakings (Protection of Employment) Regulations (regulated in the UK by S.l. 1981 No.
1794) and Equal Pay (Amendment) Regulations 1983 (Si. 1983 No. 1794), but also areas such as statutory
sick pay (introduced by the Social Security and Housing Benefits Act 1982 and extended by the Social
Security Act 1985), the right to time off work for ante-natal care (EP(C)A sec. 31A, inserted by EA 1980 sec.
13) and occupational pension schemes (Social Security Act 1985).
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dismissal. These legal changes were the result of an economic and social crisis,

characterised by industrial conflict and low productivity. They were aimed at reforming

the existing practices of collective bargaining but reflected a consensus that a system

of free collective bargaining was desirable to regulate and determine conditions of

employment.

With the election of the Conservative Government in 1979, social policy for the

promotion of collective bargaining was reversed and statutory measures to facilitate

its extension were withdrawn. However, as far as support for collective bargaining was

concerned, deregulation did not imply a return to a policy of collective laissez-faire.

The law continued to regulate aspects of industrial relations such as industrial action,

trade union government and the rights of individual employees. At present, legislation

in Britain gives employees various rights which enable them to challenge managerial

decisions to terminate the employment relationship, or to make the loss of a job more

palatable, and concerns both substantive individual rights of workers and procedural

aspects of collective bargaining, most notably in the form of a trade union's rights to

information and consultation in the case of collective redundancies27 and transfers

of undertakings.28

The British Government has, for the most part, claimed to support a theory of

legal abstention or voluntarism and not to be intervening in the labour market, but

justified pieces of legislation such as the Employment Acts of 1980 and 1982 first on

the basis of safeguarding individual freedom, and second as measures "to improve the

operation of the labour market by providing a more balanced framework of industrial

relations." This second type of reasoning shows an acceptance of the views of F.A.

During the mid-1970s when legislation was beginning to touch on many aspects of employment and
industrial relations, observers were able to conclude that there was an "indubitably fundamental and
irreversible trend" towards legal regulation of industrial relations (R. Lewis, The Historical Development of
Labour Law," 14 Brit. J. Indus. Rel. 1, 15 (1976)) and that the increase in collective labour law as well as
employment protection legislation provided "definite, justifiable principles which were to affect the patterns
of industrial relations conduct." (Ferdinand von Prondzynski, "The Changing Functions of Labour Law," in
Industrial Relations and the Law in the 1980s 179 (P. Fosh and C.R. Littler eds., Aldershat, Hants, England
1985).)

27	 99-107 of the EPA 1975 were essentially an implementation of the EC's Directive on Collective
Redundancies 75/129/EEC (O.J. Eur. Comm. (No. L 48) 29 (1975)).

Transfer of Undertakings (Protection of Employment) Regulations 1981, which was an implementation
of the EC Directive on Safeguarding Employees' Rights in the Event of Transfers of Undertakings
77/187/EEC (O.J. Eur. Comm. (No. L 61) 26 (1977)).

Norman Tebitt, Secretary of State for Employment, speaking during the Second Reading of the
Employment Bill 1982, 17 Pad. Deb., H.C. (6th ser.) col. 741 (8 February 1982).
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Hayek who considered trade unions to be TM economically very harmful and politically

exceedingly dangerous", 30 and observed that they were using their power in a way

which was Nrapidly destroying the economic order.N31 On the whole, Government

policies have been directed at the traditional practice of collective bargaining with the

object of relieving the labour market of the distorting influences of collectivism. These

policies have involved extensive privatisation of public corporations and strongly

unionised local authority services, the decentralisation of collective bargaining to the

level of the corporation or the plant where union strength during times of unemploy-

ment is relatively weak, and legislation restricting the freedom to organise, to bargain

and to strike.32 In particular, Government policy led to the repeal of the statutory

procedure which unions could invoke to secure recognition for bargaining pur-

poses, thus removing the foundation of the statutory structure for the encourage-

ment of collective bargaining. Recognition as the crucial step in the development of

the bargaining relationship and the securing of trade union rights became a voluntary

process. By withholding recognition, it has become possible for employers to avoid

statutory duties including disclosure of information for collective bargaining pur-

poses and consultation over redundancies or over proposed transfers of a

bus iness.

Because of this action by Government and other factors such as fundamental

changes in technology and the labour market, particularly the increase in service

30F.A. Hayek, The Constitution of Liberty 272 (Chicago 1960).

31 F.A. Hayek, 3 Law, Legislation and Liberty 144 (Chicago 1982). However, this explanation has been
mostly concealed by primarily forwarding the libertarian argument - legislation is needed to combat the
coercive power of unions which restrains individual freedom - and the Government has preferred not to refer
to the economic power of trade unions, nor to state the economic aims of legislation expressly. In terms
of public relations, to gain acceptance for its policies, the Government's tactics have been successful. By
diverting attention away from the economic, and social objectives of legislation, the odious consequences
of the type of legislation have often gone unnoticed. Most notably, the proclaimed protection of the
freedom of the individual under the law frequently runs counter to the safegu&ding of workers' interests in
the employment relationship.

B.A. Hepple, The Harmonisation of Labour Law in the EEC: A British Perspective, 6 Recht der Arbeit
348, 349 (1989).

33EA 1980.

'EPA 1975, sec. 17(2).

EPA 1975, sec. 99(1).

Transfer of Undertakings (Protection of Employment) Regulations 1981 (S.l. 1981 No. 1794),
Regulations 10 and 11.
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industries and the growth of a 'marginal' workforce, union density has declined and

collective regulation has had a smaller impact. Collective bargaining practices have

not been able to keep pace with changes in the organisational structure of business

and have been affected by the general economic decline and high level of unemploy-

ment. The future is uncertain, but Lord Wedderburn's vision of a future in which

'regulation is inescapable' seems very plausible, for the context for tomorrow's labour

may be more desperate than that of previous years'.37

Law and industrial relations In South Africa

The South African Labour Relations Act, based on a voluntarist model of

industrial relations, broadly promotes the practice of collective bargaining. Amending

legislation introduced in 1979, was generally regarded as heralding a new era, not

because it constituted a break with existing practices in industry, but because of its

extended objective of institutionalising conflict in the economy by creating a uniform

system of labour regulation. At the time of its introduction black workers were

excluded from the institutions and procedures of industrial legislation. The exclusion

was regarded as undesirable both by multinational corporations who, experiencing

pressure due to their involvement in South Africa, pushed for labour reforms which

would reflect internationally acceptable standards, and by established unions who

acted with a similar self-interested motive but with a narrower agenda. Established

unions felt the constraints which the system of registration and participation in

industrial councils imposed upon them, as compared to emerging black unions which

could act in unrestrained fashion and make extravagant demands which appealed to

a broad base of workers. Unions who were already operating within a system of

labour regulation wished to retain their existing rights, but see all unions subjected to

the same statutory discipline.

The Government contemplated the risks of regulatory action, but calculated that

a uniform system of labour regulation would not entail inordinate costs to industry.

Moreover, regulation could promote orderly union formation and collective action, and

by and large fit in with the Government's own design of controlling and gradually

37Lord Wedderburn, The Worker and the Law 861 (3d ed. London 1986).

Act 28 of 1956.
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incorporating some of the ostracised elements of society. The legislation adopted

was a combination of statutory defences and incentives; it made provision for the

registration of unions to make them eligible for membership of established bargaining

forums, the industrial councils, and it incorporated the requirement of a mandatory

conciliation phase to gain access to the Industrial Court. In terms of the Act, unions

were allowed to organise and to act collectively, but the actions and aims of unions

could be supervised in the final instance by the Industrial Court.

Unions responded to the amended labour laws with scepticism and hostility.

One commentator expressed the reasons for labour's reaction as follows:

'Registration and the widened possibilities for legalism contained within it will further tend
to bureaucratise unions, will further remove the union from the control of the workers.
The insidious effects of the South African industrial relations system are not enshrined
in the operation of industrial councils but in the tradition of legalism arid anti-organisation
which it has nurtured."4°

Suspicion and opposition were normal responses to initiatives from a legislator who,

in the political field, had established a tradition of merciless state repression. And yet

it soon became clear to unions that, in the field of industrial relations, the law could

be used as a strategic tool and provide them with significant leverage. Official

sanction of the principle of freedom of association allowed unions to organise more

extensively and to gain more members. 41 A procedural change to the law on 1

September 198242 which granted the Industrial Court the power to decide whether

parties ought to be given status quo relief in the event of disputes over dismissals,

changes to employment terms and alleged unfair labour practices, induced the trade

union movement to make serious and extensive use of the law." The status quo

provision was intended to prevent unilateral action by restoring the employment and

Clive Thompson, Trade Unions Using the Law, in Law and Social Practice 335,336-7 (Hugh Corder
ed., cape Town 1988).

40M. Nicol, Legislation, Registration, Emasculation, 5 S. Afr. Lab. Bull. (Nos. 6 & 7) 44, 56 (1980).

41 Membership of unregistered trade unions grew by some 500% from the beginning of 1980 to the end
of 1981 (according to the National Manpower Commission Report for the period 1 January 1982 to 31
December 1982, RP 45-1983).

42ln terms of sec. 8 of the Labour Relations Amendment Act 51 of 1982.

Sec. 43. of the Labour Relations Act 28 of 1956.

"From 1979 until the beginning of 1982 the Industrial Court made only 10 unfair labour practice
determinations. In 1983, 110 status quo applications and 22 unfair labour practice determinations were
instituted, and in 1985 the figures rose to 529 and 228 respectively. See K Jowell, 0f Invention and
Intervention: Collective Bargaining after Wiehahn, 3 Indicator 14 (1986) (Publication of Centre for Applied
Social Sciences, University of Natal, Durban).
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bargaining position which had prevailed previously, pending settlement through

conciliation or adjudication. Unions realised that the law held advantages for them in

the settlement of their immediate disputes with employers; unions also became aware

of the opportunity created by the open-ended status quo and unfair labour practice

definitions, to argue that these concepts be interpreted in accordance with accepted

international legal norms.45

The Industrial Court's interpretation of the statutory concepts formed the basis

of new statutory rights for workers and worker organisations. Arguments based on the

International Labour Organisation's standards regarding termination of employment

were accepted by the Court when it developed its unfair dismissal jurisdiction, and by

the same token overturned arbitrary action by the empIoyer. Similarly, the Industrial

Court has introduced guidelines for employers who dispense with redundant labour

for reasons of recession or technological change. 47 Although the Court has not been

able to address the problem of the economy's incapacity to provide sufficient jobs,

and has not provided for job security, it has effectively mitigated some of the harsh

consequences of employment loss. In terms of its statutory brief to promote industrial

peace and welfare, the Court has striven to balance the cost savings of an employer

who dispenses with surplus labour, with the charges which this practice foists on the

wider society.

For all the Court's intervention to establish labour standards, it has always

placed a high premium on autonomous sanctions in the collective bargaining process,

and has not been able to escape the ubiquitous tension between judicial intervention

and abdication. Since the introduction of the unfair labour practice definition the Court

has been vexed by the problem of defining the perplexing boundary between

autonomous action and legal enforcement. Most notably, this problem manifested

itself with regard to recognising a duty to bargain. For many years the Court, clinging

to peculiar notions of voluntarism, refused to make an order that a party was to

45This argument will be strengthened considerably by the inclusion in the new Constitution of the
Republic of South Africa 1993 under the chapter on fundamental rights (Chapter 3), the right of every
person to fair labour practices (sec. 27(1)). Chapter 3 of the Constitution must be interpreted in accordance
with accepted international legal norms.

The development of the unfair dismissal jurisdiction can be traced back to the case of MAWU v. Stobar
Reinforcing (PLy.) Ltd., (1983) 4 I.LJ. 84 (l.C.).

47See, e.g., Shezi v. Consolidated Frame Cotton Corporation Ltd., (1984) 5 lU. 3 (l.C.); GWU v. Dorbyl
Marine (PLy.) Ltd., (1985) 6 lU. 52 (l.C.).
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negotiate in good faith. However, within a decade after South Africa's modern

labour law had come into being, it was firmly established and accepted by all the

members of the Industrial Court that the Act empowered the Court to impose

bargaining duties in appropriate circumstances. Recognition of a duty to bargain,

of course, only raises the more perplexing questions of deciding whether bargaining

rights should be extended to both minority and majority unions,5° and of determining

both the scope of the bargaining agenda and the appropriate bargaining unit or

level.5 ' The latter question has acquired greater substance due to a change in the

balance of forces on the ground: unions which have become more powerful at industry

level wish to secure bargaining at that level while employers, concerned about union

strength, production flexibility and adaptability in increasingly competitive domestic and

global markets, resist this situation. Questions such as these will no doubt

continue to vex the Court in the years ahead.

In this transitional stage of South Africa's history the institution of collective

See, e.g., BCAWU v. Johnson Tiles, (1985) 6 LU. 210 (l.C.) and MAWU v. Hait, (1985) 6 I.LJ. 478
(l.C.).

4 rhe Labour Appeal Court has sanctioned in general terms the duty to negotiate with a representative
trade union (See Sentraal-Wes Ko-op (Bpk.) v. FAWU, (1990) 11 l.LJ. 977 (LA.C.)). The Industrial Court
has stated categorically (in SAC7WU v. Maroc Caipets & Textile Mills (P4'.) Ltd., (1990)11 l.UJ. 1101, 11 04E
(l.C.)):

Let it at once be said that, despite some eaiiier decisions to the contrary, it is clear that
this [C]ourt today unequivocally recognises the existence of an enforceable duty upon
all employers to bargain with trade unions representative of their employees, in respect
of all matters concerning their relationship with those employees.

Both the Appellate Division and the Supreme Court have recognised the wide sweep of the unfair labour
practice definition which impacts on voluntarism in collective bargaining. See, e.g., Consolidated Frame
Cotton Coiporation Ltd. v. The President, Industrial Cowt, (1986) 7 l.LJ. 489 (A.D.) and Trident Steel (Ply.)
Ltd. v. John N.O., (1987) 8 I.LJ. 27 (W.LD.).

50The Act appears to favour bargaining systems which operate on majoritarian principles. See
Ramolesane v. Andrew Mentis, (1991) 12 I.LJ. 329 (LA.C.), and also S.4 Association of Municipal
Employees v. Pretoria City Council, 1948 (1) S.A. 11, 17 (T.). But of. Veldspun (P4i.) Ltd. v. ACTWUS4,
(1992)13 I.LJ. 41 (E.). The Court has at times endorsed a "pluralisr approach, and required an employer
to bargain with any union which is 'sufficiently representative of employees in a bargaining unit. See, e.g.,
SACCAWU v. Southern Sun Hotel Corp. (P4'.) Ltd., (1992) 13 LU. 132 (l.C.) and MWU v. East Rand Gold
& Uranium Co. Ltd., (1990)11 I.LJ. 1070 (l.C.). An extreme case of multi-unionism was advanced in two
cases decided under the now repealed 1988 unfair labour practice definition. See National Baking and
Allied Workers Union v. BB Cereals (P4'.) Ltd., (1989)10 l.LJ. 870 (l.C.) and RTEAWU v. Tede!ex (P4'.) Ltd.,
(1990) 11 l.LJ. 1272 (l.C.). it can be argued that these decisions now carry little, if any, weight.

51 See, genereity, S. Bendix & SM. Swan, The Collective Bargaining Structure in South Africa: An
Appraisal of the Present System,' 2 Indus. Rel. J.S. Afr. 1 (1982). The authors compare the advantages
and disadvantages of centrahsed and decentralised bargaining to illustrate that the two systems are not in
conflict.

52See Clive Thompson, 'Collective Bargaining,' in [1991] 2S. Afr. Hum. Rts. & Lab. L Y.B. 271, 278 (M.
Robertson ed., Cape Town 1992).
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bargaining and the Courts' role in the process will remain under stress and is likely to

change fundamentally. Clive Thompson has described the 'increasingly painful path

of transition ' as one which is characterised by widespread discord at the plant and in

industry. On the shopfloor 'the relationship between most parties is highly adversarial

and distinctly unproductive. The peace obligation remains as elusive as meaningful

worker participation in the enterprise. The Labour Court's inconsistent decisions

have added to the uncertainty of the parties, and the Court has not always been able

to extract lasting values from the evanescent statutory regime.

Inevitably the labour arena is influenced by policies of the Government, which,

at present, focus on deregulation TM and privatisation. A future Government, in

which the African National Congress is bound to play a forceful role, might be more

concerned with redistribution of wealth and an enlarged role for the state. The broad

concern of labour, which is supported by a growing consensus to democratise society,

is to extend democratic structures beyond the political process to industry and the

economy. Trade unions are anxious to impact upon economic policy decisions, such

as employment creation, inflation, economic growth, investment, income policy,

training and productivity, either at national political level or in some type of tripartite

forum in which employer associations and unions participate with Government

officials.	 Generally, extending the frontiers of industrial democracy means

Clive Thompson, 'Collective Bargaining,' in [1991] 2 S. Air. Hum. Rts. & Lab. L. V.8. 271, 272 (M.
Robertson ed., Cape Town 1992).

54Deregulation has been advanced by the Government as a policy which would encourage growth and
stimulate small business. Various strategies have been used to achieve these policy objectives, including
encouragement of local authorities to streamline their by-laws, administrative processes and legislation. An
important piece of legislation was the Temporary Removal of Restrictions on Economic Activity Act of 1986.
In addition, as part of the general trend of deregulation, the Department of Manpower has granted an
mci-easing number of exemptions from industrial council agreements, which left workers in small, poorly
organized undertakings with low wages and poor working conditions. The union movement's response
to policies of deregulation involved arguments for nationalisation and centralisation. See Dick Usher,
'Developments in the Trade Union Movement,' [1991] 2 S. Afr. Hum. Rts. & Lab. L. V.8. 291, 297-8 (M.
Robertson ed., Cape Town 1992).

Unions have fiercely opposed the privatisation of state industries such as the steel industry, transport
services, health services, posts and telecommunications, mainly because the practice is seen as
discrimination against those who, for political reasons, had been denied services in the past. Privatisation
also meant a reduction in job opportunities at a time when unemployment figures were rising. See Dick
Usher, 'Developments in the Trade Union Movement, in [1991] 2 S. Afr. Hum. Rts. & Lab. L Y.B. 291 (M.
Robertson ed., Cape Town 1992).

Tripartite forums which operate at present include the National Manpower Commission, which was
restructured in August 1992 to comprise one third business, one third labour and one third Government
representatives, and the National Economic Forum comprising business, labour and Government

(continued...)
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expanding the areas of economic decision-making which are negotiated by labour and

capital. In pursuit of this agenda, it is essential to probe the possibilities of legislative

intervention and legal reform.

Pluralist model

The overview of law and industrial relations in the USA, the UK and South Africa

on the whole indicates the failure of voluntary regulation to bring about a more equal

distribution of power or to introduce standards of industrial justice in the workplace.

A better understanding of how this failure occurs can be gained from looking at the

pluralist model of industrial relations. The pluralist model expressly recognises a

divergence of legitimate interests and objectives within the workplace. Management's

primary interest is in running the business in the most efficient manner whereas

employees are concerned with maintenance of employment security. While competing

interests give rise to conflict, pluralists stress that this conflict is tolerable only within

certain limits and that differences should be reconciled and conflict restrained in order

to achieve industrial peace in the public interest.57 Reconciliation and restraint is

possible since an industrial relations system creates an ideology or commonly shared

body of ideas and beliefs which helps to bind the system together. Shared

assumptions about the nature of the enterprise and a mutual necessity to survive

constrains the amount of conflict.

The pluralist emphasis on limited workplace conflict makes it essential that

collective bargaining should occur only in those instances where a widespread basic

consensus can be found which may yield to a compromise or synthetic solution.6°

Alan Fox suggets that an acceptable and workable compromise can only be reached

(...continued)
representatives, which was launched in October 1992 after extended negotiations between the three parties.
For unions the forum provides an opportunity to participate in decisions affecting the economy.

57me idea of industrial peace is based upon the assumption that there is a public interest common to
a plurality of interest groups within a society. See A. Flanders and H.A. Clegg, The System of Industrial
Relations in Great Britain 318, 322 (Oxford 1954). The Webbs, shortly after the turn of the century
mentioned intervention by a democratic state in industrial disputes in the interest of the community as a
whole. S. and B. Webb, Industrial Democracy xxvii, 813-4, 823 (London 1902).

John Thomas Dunlop, The Industrial Relations System (New York 1958).

See A. Goldsmith, "The Management-Control Collective Bargaining Relationship: Three Models," 24
Osgoode Hall U. 792 (1986).

60Alan Fox, Beyond Contract 264-5 (Salem, New Hampshire 1974).
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if each party limits its claims and aspirations to a level which the other finds sufficiently

tolerable. The compromise which Fox refers to implies containment of the substantive

aspirations of employees to marginal improvements in their lot, s not for eliminating

private property, hierarchy, extreme division of labour, and the principles and

conventions which support great inequalities of wealth, income, and opportunities for

personal fulfilment.N6l According to Fox, pluralists accept as natural and inevitable

that trade unions should pursue limited and readily negotiable objectives.

The thought that unions must limit their aspirations is expressed in somewhat

different terms by Clegg when he argues that a trade union, while it must oppose,

must not Navoid responsibility at all costs. He insists that it is necessary for a union

both to oppose and to agree. By limiting union aspirations, pluralists do not

envisage joint regulation by management and labour as a major change in the

organisation of industry in the fundamental distribution of power and control, and

pluralistic mechanisms must be valued only as means for resolving marginal

discontents and disagreements. Within the boundaries of the rules established by

the parties to govern the workplace, it is foreseen that Nthe great battles over

conflicting manifestos will be replaced by a myriad of minor contests over comparative

details.

The pluralist exegesis of an industrial relations system suggests that collective

bargaining intrudes to some extent on the prerogatives of unrestrained manage-

ment. According to Cox, collective bargaining serves to substitute a rule of law for

absolute authority. 67 At the same time the relationship between managerial authority

and collective bargaining remains uncertain, and pluralist writers often emphasise that

management has some Nreserved rights, inherent rights, exclusive rights which are not

°11d. at 278.

Id. at 278.

H.A. Clegg, Industrial Democracy and Nationalization 28-30 (Oxford 1951).

'Id. at 281-2.

C. Kerr, J.T. Dunlop, F.H. Harbison and C.A. Myers, Industrialism and Industrial Man 290-1
(Cambridge, Massachusetts 1962).

See David E. Feller, A General Theory of the Collective Bargaining Agreement,N 61 Calif. L Rev. 663,
721-22 (1973).

A. Ccx, Some Aspects of the Labor Management Relations Act, 1947,N 61 Harv. L Rev. 1, 1 (1947).
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diminished or modified by collective bargaining. Goldberg regards management's

inherent rights as including determination of "the product, the machine to be used, the

manufacturing method, the price, the plant layout, the plant organization, and

innumerable other questions." 69 Feller ascribes management's retained rights to the

nature of the modern industrial enterprise and admits that the scope of the union's

input is limited from the start: "management and union are not coordinate partners in

administration."70

The area of retained management rights is one of the areas of contradiction

within the pluralist model which ultimately skews the outcome of collective bargaining

toward management. Despite recognition of the collective bargaining process and the

aura of industrial justice surrounding it, pluralist assumptions as implemented in the

case law, impose severe limitations on unions to express their needs and to participate

with management in making the industrial decisions which affect workers' lives. The

assumption that management has absolute discretion to make crucial decisions

destroys the illusion of initial parity in the negotiating process and reinforces the

asymmetry of power in the employer-employee relationship.

The basic paradox in the pluralist approach as set out above is that it starts

from the premise of a conflict of interest within the employment relationship but

proceeds to emphasise marginal digressions and limited divergences, compromise

and consensus. Along the path from conflict to consensus union interests are

diminished in various ways, while management prerogative to pursue its aims is

accommodated. Although collective bargaining law acknowledges the justice of

worker participation in industrial decisions affecting their lives, this participation is

carefully controlled and restricted. In the discussion which follows it will become clear

how pluralist values and assumptions find expression in collective bargaining law and

influence the nature of the relationship and the degree of shared decision-making

between the parties.

A. Goldberg, "Management's Reserved Rights: A Labor View," in Management Rights and the
Arbitration Process 118, 123 (J. McKelvey ed., Washington 1956)(A publication of the National Academy
of Arbitrators).

id. at 123.

70David E. Feller, A General Theory of the Collective Baigaining Agreement," 61 Calif. L Rev. 663, 770
(1973).
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Law as a source of power

Pluralist theory occupies a middle view between extreme theoretical positions

regarding the power which can be imputed to the law. The extremes range from

materialist social theory to theories of deregulation. While materialist theory such as

traditional Marxism ascribes to the law the responsive but uncreative role of sustaining

and protecting existing social and economic practices, deregulation theorists,

seemingly aware of the powerful force of the law, wish to prevent it from aiding the

collective forces in society. More central but more ambiguous than either of these

positions is pluralism which accedes to a limited but rather emasculated role for the

law. In this section it will be argued that pluralism and other theories which eschew

the use of the law to introduce social justice in the employment relationship are

inadequate. The point is the simple one that law can influence the labour market. If

this is accepted, as it was in the European Community's social policy which inspired

regulation in the case of business transfers, the more important question can be

considered concerning the principles in terms of which the law should regulate.

The voluntarist argument for a system of free collective bargaining as the

primary source of regulation, 7' is based on the assumption that battles in the work

place need to be "carried on in a fair and equal way and that an equilibrium of

social forces should therefore be attained. Legal intervention is usually allowed to the

extent that it is necessary to redress the inequality of bargaining power. However, the

analysis of the pluralist model above shows that the law operates in a way that

collective bargaining is unable effectively to constrain the exercise of managerial

prerogative. The restrictive operation of the law is clearest in the case of the United

States, where the law is apparently used to promote collective bargaining, but is

carefully controlled to prevent unions from questioning decision-making. 73 Fox has

71 See, e.g., Kahn-Freund's Labour and the Law (P.L Davies and M. Freedland eds., 3d ed. London
1983). Kahn-Freund believed that "the main object of labour law has always been...to be a countervailing
force to counteract the inequality of bargaining power which is inherent and must be inherent in the
employment relationship" (at 18). But the impact of the law is "secondary if compared with the impact of
the labour market (supply and demand) and...with the spontaneous creation of a social power on the
workers' side to balance that of management (at 19). "As a power countervailing management, the trade
unions are much more effective than the law ever has been or can ever be' (at 21).

See the statements made by the American judge Oliver Wendell Holmes in a dissenting judgement
in the Massachusetts Supreme Court in the case of Vegelahn v. Gunter, 44 N.E. 1077, 1081 (1896).

73The restrictions upon mandatory subjects of bargaining can be found in the National Labor Relations
Act sec. 8(a)(5) and 8(d), 29 U.S.C. sec. 158(a)(5) and 158(d) as interpreted in First National Maintenance
Corp. v. NLRB, 452 U.S. 666 (1981).
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argued that there is an illusion of a power balance which rests on the 'continuing

acceptance by the less favoured of social institutions and principles which support

wealth and privilege. '74 This acceptance is to a certain extent forced upon them by

the official condemnation of any challenge to the basic social and political structures

as being contrary to the 'public interest', an oft-used but murky term which conceals

a clear bias for the established order.

The failure of the law to redress inequality of bargaining power is not due to

some basic passivity or impotence to intervene in industrial relations, but rather to its

active support of the power of capital through the concept of private property and

contract. Contrary to traditional Marxist materialist theory which maintains that

economic and social practices and conditions determine the form and content of the

law, and that the law acts somewhat passively to perpetuate existing productive

relations, it is possible to argue that the imbalance of power in the employment

relationship originates in the contract of employment and the legal principle of freedom

of contract. The freedom to conclude employment contracts, while always an illusory

freedom for wage earners, has legitimised the employer's exercise of power and an

unlimited managerial prerogative to direct labour under the contract. Contract,

essentially, expresses the employer's superior bargaining power. The development

of substantive standards of employment protection, such as those establishing a

degree of protection against dismissal, including protection in the case of transfers of

undertakings, can be seen as a way to counteract the employer's boundless freedom.

Procedural regulation has a similarly important function, not in setting standards to

which contracts must conform, but in establishing processes for making standards and

for resolving disputes with regard to employment standards. This kind of 'auxiliary'

regulation can open up avenues for participation that enable employees to influence

business decisions, such as a decision to transfer control, which have far-reaching

consequences for their future employment, since the decision may lead to a new

employer adopting policies that affect them adversely.75

Theories of deregulation generally deny that substantive or procedural

74Alan Fox, industrial Relations: A Social Critique of Pluralist Ideology,' in Man and Organization 211
(J. Child ed., London 1973).

75P.L Davies, 'Acquired Rights, Creditors' Rights, Freedom of Contract, and Industrial Democracy,' 9
V. B. Eur. L 21, 22 (1989) points out that even if existing rights were fully protected, a new controller might
implement personnel and manpower policies different from those adopted by the old controller which would
result in the future development of terms and conditions of employment, of non-contractual conditions and
even of job opportunities in a way that was adverse to the interests of the employees.
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regulation serves any legitimate purpose, and express concern that such regulation

amounts to unjustified expropriation of employers' property rights. Among those who

are critical of labour law regulation, Hayek is most influential, condemning all social

legislation which aims 'to direct private activity towards particular ends and to the

benefit of particular groups. '78 Trade union power, according to Hayek, is one of the

important causes of high unemployment and inflation! 1' A similar reproach of

legislative support for unions is found in the work of a scholar such as Posner who

argues that unions engage in "rent-seeking' activities which allow them to extract a

monopoly rent from employers, to the detriment of consumers and the unem-

ployed.78 In the view of deregulation theorists, the solution to mass unemployment

requires the removal of all forms of labour-market regulation which impedes the free

flow of goods and services.

A critique of policies of deregulation which focus upon the need for greater

"flexibility' of employment and for the removal of 'rigidities' in the labour market, is

offered by Mueckenberger and Deakin. Instead, they argue for re-regulation which

implies the 'reconstruction of existing legal and institutional structures, in order to

achieve an increase in individual freedom and welfare within a network of collective

security and participation." 79 Their main criticism concerns the notion, implicit in all

theories of deregulation, that economic relations take place in a "state of nature'

which is independent of all but the most basic or minimal forms of state regulation.'80

They point out convincingly that all causes of market failure are not exogenous to the

market but do sometimes lie within the economic process itself. Efficiency might

therefore occasionaly require public policy intervention. Furthermore, markets allow

for concentration of private economic power which may be highly coercive, especially

since such economic power is supported by the private law of property and

76FA Hayek, 1 Law, Legislation and Liberty 141-42 (Chicago 1973).

1'1'F.A. Hayek, 1980s Unemployment and the Unions. Essays on the impotent price structure of Britain
and monopoly in the labour market 18 (2d ed. London 1984).

78Rk Posner, 'Some Economics of Labor Law,' 51 U. Chi. L Rev. 988 (1984).

79Ulrich Mueckenberger and Simon Deakin, 'From Deregulation to a European Floor of Rights: Labour
Lv, Flexibilisation and the European Single Maiket' 3 Zeitschrft fur ausiandisches und intemationales Arbeits-
und Sozialrecht 153, 154 (1989).

801d. at 177.
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contract.8' This form of legal regulation may have greater coercive potential than any

form of labour or social legislation.82

The private law of property and contract underwrites the strong position of

shareholders in relation to labour's wage-dependent, propertyless state. If one

perceives the labour market's main characteristics - relative insecurity and inequality -

not as being a state of nature, but as being created by legal and social institutions,

then it should be apparent that the introduction of social regulation can lead to a

labour market with different properties, such as equity and efficiency. An expanded

role for the law can affect the power relations between capital and labour, and, within

limits, aid free collective bargaining in finding a solution to the problem of market

power. Social legislation can be efficient in that it recognises the mutual dependency

of employer and employee in the employment relationship and the need for the

employee to feel part of the firm as an incentive to perform better.

The fear and aspirations of employers and employees since the latest

amendments to legislation regulating transfers in the UK support the understanding

that law and social power are interrelated, not separate, and that law can be a source

of power in industrial relations. The effect of the law in the small but important area

of business transfers strengthens the insight that, as much as the legal rules defining

private property generally give owners of capital the choice to put it to productive use

or not, legal rules influence the relative strength of labour. However, recognising the

potency and relevance of the law, does not mean that law can immediately change the

demands and aspirations of labour and capital. Many examples of legal intervention

provide proof of difficulties in changing the relative power of social forces. The

reasons for a large body of "ineffective law" will be considered in the next section.

Ineffective law

The use of law to promote collective bargaining can appear ineffective in legal

systems governed by the philosophy of industrial pluralism. This apparent inability of

the law to control the social forces of capital and labour can be observed most clearly

81 1n the UK this translates into "judge-made common law". Id. at 182.

RId. at 179.

asln this sense one could probably utilise the phrase "the political preconditions of economic
performance", a phrase which Mueckenberger and Deakin use when they make the sociological observation
that regulation is an inevitable precondition of the existing mode of production. Id. at 192.
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in the United States with regard to the legal duty to bargain, but also in South Africa

where a similar duty has been introduced through legal interpretation and is now

widely recognised. Likewise, legislation which was not designed to promote collective

bargaining, but as statutory rights for individual employees, can at times appear

impotent. An example can be found in some of the statutory rights accorded to

individual employees in the United Kingdom.

In the United States, legal controls that restrict the bargaining power of unions,

frustrate the hopes of employees and grant management freedom to exercise

autocratic power over the workforce. Although the law ostensibly diminishes inequality

of bargaining power, employees remain in a subordinate position with regard to

employers' capacity to make investment decisions or to dispose of capital. Collective

bargaining, which takes place in terms of the legislative duty to bargain in good faith,

has never succeeded in making significant inroads into the area of managerial

prerogative. Bargaining is restricted to terms and conditions of employment, but an

employer can refuse to bargain about the so-called permissive subjects of bargaining,

which include strategic economic decisions. The cause of the law's ineffectiveness

has been ascribed to the complex legal procedures required to enforce the duty to

bargain, TM and to the esteem in which the law holds the legal rules which define the

concept of private property and guarantee the free disposal of capital. The duty to

bargain is limited on the assumption that employees should have no say in strategic

business decisions and should not be able to encroach too far on managerial

prerogative. Similarly, in South Africa expression of union needs and aspirations have

been limited in accordance with pluralist assumptions which render employee interests

insginificant in comparison to dominant employer concerns. Collective bargaining in

Britain, operating without legal support but under the same assumptions, is restricted

indirectly by the scope of a union's liability to actions for an injunction and damages

if the union's demands fall outside the statutory list of permissible topics.

Legal restrictions, therefore, inhibit collective bargaining but the picture is more

complicated. Collective bargaining is also inhibited by practical considerations.

Successful bargaining takes place within a framework which allows demands to be

supported by the threat of industrial action. Mobilisation to make this a serious threat

84CIyde W. Summers, industrial Democracy America's Unfulfilled Promise, 28 Clev. St. L Rev. 29
(1979).

Trade Union and Labour Relations (Consolidation) Act 1992, secs. 178, 218.
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can be achieved when the subject is of immediate concern to workers, for instance

wages and hours, but becomes more difficult in the case of issues which are vague

and less immediate, such as investment policy or pension benefits; managerial

prerogatives over matters such as these are often left untouched.

Legal regulation of collective bargaining suffers from an even more fundamental

problem caused by labour market segmentation. Official support for collective

bargaining has failed altogether to benefit the increasing number of employees who

work in the so-called secondary labour market, characterised by small-scale industries

with little job security and low pay. There are grounds for serious misgivings that

law can ever promote the practice of collective bargaining to a notable extent in the

secondary labour market.

Considering the problems of regulating collective bargaining, one would expect

the regulation of employee rights to be more susceptible to successful legal solutions.

Positive legal rights and duties in many areas now directly regulate matters which

were once entirely within the sphere of managerial prerogatives, or left to collective

bargaining N ,87 and research has shown that the introduction of such rights has had

a major impact on management behaviour. For instance, the incorporation of natural

justice and due process into the law of dismissal has influenced employers to make

decisions Nafter a reasonably careful investigation following a fair procedure.ss There

have also been suggestions that the effect of individual employment legislation is not

confined to individual employees, but indirectly, the norms and values of such

legislation influence collective bargaining where it occurs. Most likely, the interaction

between legal and voluntary regulation takes place in a way which was described by

Dickens et al. as follows:

voluntarily agreed norms and procedures are not replaced necessarily by legal ones, but
rather their form and operation may be modified and informed by an awareness of the
legal provisions and their operation.es

M.J. Piore, 'Notes for a Theory of Labor Market Stratification,' in Labor Market Segmentation (R.C.
Edwards, M. Reich, and D.M. Gordon eds., Lexington, Massachusetts 1975).

87B. Hepple, "Individual Labour Law," in Industrial Relations in Britain 393 (G.S. Bain ed., Oxford 1983).

B. Hepple, "Individual Labour Law,' in Industrial Relations in Britain 393, 411 (G.S. Barn ed., Oxford
1983) and 'The Fall and Rise of Unfair Dismissal' in Legal Intervention in Industrial Relations 79 (W.
McCarthy ed., Oxford 1992). See also L Dickens, M. Jones, B. Weekes and M. Hart, Dismissed: A Study
of Unfair Dismissal and the Industrial Tribunal System 252 (Oxford 1985).

L Dickens, M. Jones, B. Weekes and M. Hart, Dismissed: A Study of Unfair Dismissal and the
Industtiai Tribunal System 252-3 (Oxford 1985).
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These positive evaluations of the influence of regulatory individual rights should

be encouraging to lawyers who would like to believe that the law is able to bring about

a radical transformation in the conduct of labour relations. However, their impact may

not have been as meaningful as intimated and it is significant that the present

Government which is excessively concerned with the burdens on management, has

not consistently opposed this development. The lack of strong opposition to (albeit

not uncritical approval of) the extension of employment protection may be suggestive

of its value and there are scholars who have been sceptical of the protection which this

legislation purports to offer. Two of the redundancy legislation's proclaimed objectives

are now generally regarded as mythical: the compensation for workers who lose their

jobs through no fault of their own has not been enough to make up for consequential

losses, or to encourage occupational and geographical mobility to any notable

extent.9° The overall achievements of the statutory redundancy payments scheme

have been unimpressive, and although increased productivity through reduced staffing

is often noted as one of its accomplishments, 91 many redundancies would probably

have come about without statutory intervention, as a result of economic pressures

alone. In general it has failed to enhance job security. Similarly, the unfair dismissal

legislation falls short of its stated aim of improving job security, as is apparent from the

low incidence of re-employment which follows complaints of unfair dismissal, and

in many instances appears to do no more than attach a price to the traditional right

to fire. Procedural fairness is not always required and judicial approval has been

given to arbitrary dismissals if these are proved to be for a substantial reason, for

example, in the case of workers who refuse to go along with business reorganisations

in the interests of increased efficiency.

This outcome can be explained in terms of the overall objective of the

legislation which has as much relevance for securing employment rights as for

90See R.H. Fryer, The Myths of the Redundancy Payments Act, 2 Indus. U. 1 (1973).

Lewis, Twenty Years of Statutory Redundancy Payments in Great Britain 31 (Leeds-Nottingham
Occasional Papers in Industrial Relations 1987).

L Dickens, M. Jones, B. Weekes and M. Hart, Dismissed: A Study of Unfair Dismissal and the
Industrial Tribunal System 111 (Oxford 1985).

Bob Simpson, 'British Labour Relations in the 1980s: Learning to Live with the Law,' 49 Mod. L Rev.
796, 804 (1986).

The leading case is Ho!Iister v. N.F.U., [1979] I.C.R. 542 (CA.). See J. Bowers and A. Clarke, Unfair
Dismissal and Managerial Prerogative: A Study of 'Other Substantial Reason', 10 Indus. U. 34 (1981).
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advancing managerial efficiency and stimulating capital mobility. The approach of

tribunals which administer the law has given undue weight to policy considerations

which show a strong concern for the realisation of managerial economic designs and

the promotion of business, and has restricted the effectiveness of employment

protection rights to offer individual protection. In part this may be ascribed to the

continuing influence of the common law on their way of thinking, in part to a

managerialist approach towards the exercise of a discretion. Traditional common law

concepts constitute the basis in which much of the employment legislation is rooted

and which shapes judicial opinion. This explains the difficulties which the Courts have

experienced in applying the concept of "employee" to a wide range of working

relationships which are not easily characterised as involving notions of control or

subordinated seMce. In addition, Courts tend to exercise their discretion by

defering to management's dominance within the workplace and by subordinating the

issue of workers' rights to those of workplace efficiency and harmony, without

empirical support for their decision 97 and without any detailed enquiry as to

practicability. The adoption of an adversarial, rather than an inquisitorial, approach in

most Courts does not contribute towards a realistic assessment of the situation. A

reason for the limited effect of "positive" law is therefore the failure of tribunals to take

into account a complicated reality which might give substance to the rhetoric of

Many scholars of different viewpoints have been concerned that the employment protection laws are
interpreted according to a tradition which does not recognise their purpose. See, e.g., P. Davies and M.
Freedland Labour Law: Text and Materials 361-71 (2d ed. London 1984); B. Hepple, "Individual Labour
Law," in Industrial Relations in Britain Chap. 16 (G.S. Bain ed., Oxford 1983) and "Restructuring
Employment Rights," 15 Indus. U. 69 (1986); H. Collins, "Market Power, Bureaucratic Power and the
Contract of Employment," 15 Indus. U. 1 (1986), and "Corporatist Discipline and Capitalist Control," 11
Indus. U. 170 (1982); H. Forrest, "Political Values in Individual Employment Law," 42 Mod. LRev. 361
(1979); Lord Wedderburn, "Labour Law: From Here to Autonomy?," 16 Indus. U. 1, 4-22 (1987).

This also explains the judicial approach to unfair dismissal and the reluctance to order re-employment.
Traditionally Courts refused to order specific performance of a contract of employment for reasons that had
to do with the inability to supervise effectively such an order, and with the rule of mutuality - if an order of
specific performance could not be made against an employee since this would amount to compulsory
labour then it could not be made against an employer either. This rule has endured, even though the
contract of employment has never operated between two equal parties, and the phantom of the common
law still lurks behind judicial interpretations of the legislative provision which empower tribunals to order re-
employment. (This provision came into effect in 1976. See sec. 68 EP(C)A 1978.) ft is reinforced by a
general belief, informed by the attitudes of employers more than those of employees, that re-employment
will not work (L Dickens, M. Jones, B. Weekes and M. Hart, Dismissed: A Study of Unfair Dismissal and
the Industrial Tribunal System 111-122 (Oxford 1985)).

97Dickens et al. commented after considerable research regarding the viability of re-employment that
"even using employer-based criteria what evidence there is cannot be seen as supporting the general isation
that re-employment will not work" (L Dickens, M. Jones, B. Weekes and M. Hart, Dismissed: A Study of
Unfair Dismissal and the Industrial Tribunal System 122 (Oxford 1985)).
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workers' rights. The troubling feature of the tribunals' approach is that employer

opposition alone determines their perception of reality, and they are unwilling to

consider the whole picture of good industrial practice.

The same tension which can be observed in the UK statutory provisions on

unfair dismissal and redundancy, is also evident in legislation for the protection of

workers in the case of business transfers. The legislation raises two important issues.

The first concerns the transfer of acquired rights, both individual and collective; the

second, participatory arrangements that give employees the opportunity to influence

the decision to transfer control. In both these matters an evident tension exists

between the protection of the rights of employees, including their "property rights" in

the job and their right to meaningful participation, and the interests of management in

achieving its economic objectives effectively.

When the Transfer Regulations were first enacted in the UK they only seemed

to add to the existing body of legislation which had proved ineffective in altering the

social patterns of interaction in industry and influencing workers' power. For many

years after the UK had adopted legislation with regard to the protection of workers in

the case of business transfers, an analysis to determine the extent to which workers'

interests were actually protected against what management often considered a basic

prerogative to make structural business changes, led through a path filled with

obstructions and surrounded by barricades. The legislation seemed to produce the

same results as had been noticed with regard to the unfair dismissal and redundancy

enactments. Law that initially appeared to provide extensive protection for

employees against managerial decisions which affected the context of their

employment and their employment security turned out to be largely ineffective.

In 1991, the European Commission commenced infringement proceedings

against the UK on the ground that the Regulations did not comply with European

standards, and in November 1992 the UK Government introduced the Trade Union

Reform and Employment Rights Bill (TURER) into parliament, which was enacted in

1993. It can be expected that the legislative amendments will provide enhanced

See Steven 0. Anderman, "Unfair Dismissals and Redundancy," in Labour Law in Britain 415-445
(Roy Lewis ed., Oxford 1986) and Labour Law: Management Decisions and Workers' Rights 171-181
(London 1992).

Commission Report to the Council on progress with regard to the implementation of Directive
77/187/EEC relating to the safeguarding of employees' rights in the event of transfers of undertakings,
businesses or parts of businesses.
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protection for workers affected by business transfers. The amended legislation

supports the view that the ineffectiveness of the law was not due to some inevitable

restraint or impotence, but was caused mainly by the way in which the legislation was

drafted and weak sanctions. It cannot be expected, however, that the intrinsic dual

policy considerations which used to characterise the law for the protection of workers

in the case of business transfers will disappear. The tension between protecting

workers' rights and permitting managerial prerogative operates over a large front of

labour legislation and is suggested by the close connection of the law on transfers with

the law of redundancy and dismissals. The strain of maintaining the delicate balance

in terms of the dual motive for employment protection legislation is demonstrated

across this whole spectrum. Even though the latest amendments to the law can be

expected to work more effectively to express values of fairness and provide for the

relative welfare of employees, the delicate balance can become distorted in several

ways. To counteract the common bias in the interpretation of the Courts in favour of

the traditional privilege of employers to dispose of capital freely, it is necessary to

perceive distinctly the principles on which a more effective legal instrument to grant

employees rights is based. The rest of this chapter will be constructed on the

premise, implicit in the social policy of the EC, that legislation for the protection of

workers in the case of structural business changes can have a powerful influence; it

will explain the principles upon which the law operates and address the challenge

which more effective protection of workers' rights poses for considerations of business

efficiency.

Legislative Intervention for the regulation of business transfers

The regulation of business transfers does not signify a break with the pluralist

tradition and may not vest workers with sufficient power to challenge the rights of

owners of capital to dispose of it freely.' 	 For example, the legislation in the EC

does not promote collective bargaining in a meaningful way. It does not deal with the

complex legal procedures needed to create and supervise a duty to bargain and which

'°°Compare the restriction upon mandatory subjects of bargaining under the National Labor Relations
Act sec. 8(a)(5) and 8(d), 29 U.S.C. sec. 158 as interpreted in First National Maintenance Coip. v. NLRB,
452 U.S. 666 (1981).
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have frustrated the aspirations of American employees. 10' In this negative vein, the

law does not display great power to alter the social forces of capital and labour.

However, the law's particular value is intervention where collective bargaining has

failed. The inadequacy of the coverage of collective bargaining intimates that law may

have an important and influential role which extends far beyond the confined role

which pluralists generally ascribe to it, namely that of promoting collective bargaining.

The legislation under discussion provides one example of law introducing an element

of industrial justice into the employment relationship.

Hugh Collins has argued that in the modern corporation the power of

management derives primarily from the effective exercise of bureaucratic power and

that labour law's primary focus must not bear upon market power but must be a

review of the exercise of bureaucratic power as a source of domination. 102 While

market power Nrests on a belief in the legitimacy of entitlements to the fruits of the use

of property and skills, ... stable bureaucratic power requires a belief in the legitimacy

of the authority exercised through the hierarchical structure.'° 3 The exercise of this

authority gives rise to most of the regular conflicts at work, which are not necessarily

conflicts between employees and the owners of capital, but rather conflicts between

employees and management which wields the powers of decision-making. Collins's

perspective allows the values of democracy, legality and fairness, advocated in political

society, to be introduced in the workplace to replace the practice of domination.

Acceptance of the values of liberal society in the workplace dictates that the

autocratic power exercised by management over the workforce should not go

unchecked. The most apt method for the control of managerial power is legal

regulation and review of private bureaucratic power, on the same principles as judicial

review of executive governmental power through administrative law. This function of

the law, while recognising that bureaucratic decision-making has to be subject to a

measure of control, accepts this form of organisation 's legitimacy and value. It is

accepted that bureaucratic hierarchies have the advantages of efficiency and

rationality; within a bureaucratic power structure problems of co-ordination, supervi-

101p. Davies and M. Freedland, Labour Law 202-5 (2d ed. London 1984); P. Weiler, Promises to Keep:
Securing Workers' Rights to Self-Organization Under the NLRA, 96 Harv. L Rev. 1769 (1983); C.W.
Summers, "Industrial Democracy: America's Unfulfilled Promise," 28 Cleveland State L Rev. 29 (1979).

'°2H ugh Collins, "Against Abstention ism in Labour Law," in Oxford Essays in Jurispwdence 92-93 (John
Eekelaar and John Bell eds., Oxford 1987).

'°31d. at 92.
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sion, transmission of information and adaptation to changing market circumstances

are more easily dealt with.

Control of the exercise of bureaucratic power therefore acknowledges the

effectiveness of bureaucratic structures to deal with a variety of problems. Following

Collins's suggestion to draw upon the analogy of judicial review in administrative law,

control would take place with the object of ensuring that managerial prerogative is

exercised In accordance with the Rule of Law and with fair standards of decision-

making. 104 The standards which apply to the exercise of managerial prerogative

should accordingly reflect principles of rationality, fairness and respect for individual

rights. In introducing such standards, the legislation for the protection of the acquired

rights of workers shows its greatest strength.

A better understanding of the nature of the power exercised by management

over the workforce makes it possible to see the focal point of acquired rights

legislation as control over managerial prerogative. With this focus in mind, it remains

to examine the finer points of the applicable standards. Respect for the rights of

employees is manifested in several ways: the prohibition against dismissal for reasons

of a transfer supports the transfer of acquired rights and demonstrates respect for the

dignity of the individual by limiting the grounds for disciplinary action; the requirement

of consultation contributes towards a fair procedure. The standard of rationality is

reflected in the exemption which allows employers to dismiss employees for

economic, technical or organisational reasons which entail changes in the workforce.

This permits the exercise of power if the employer can demonstrate that it furthers the

economic interests of the enterprise and contributes towards efficiency. As long as

the Courts apply a strict criterion of rationality, abuse of power can be prevented.

Rationality also relates to the pertinent and controversial question whether acquired

rights should be protected in the case of insolvent businesses. The type of rational

standards to be applied in situations of insolvency will be discussed.

As much as judicial review of the exercise of managerial prerogative can

contribute towards infusing the esteemed values of liberal society into the workplace,

it has one serious defect: it is not supported by the kind of democratic structures, such

as a democratically elected parliament, which, in Government has final control over

acts of the executive. Collective bargaining has hardly lived up to the ideal of

democracy since negotiations are conducted in private and do not really provide shop-

'°41d. at 96.
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floor workers with the opportunity of self-determination. To remedy the lack of

democracy in the context of employment, Collins suggests that attention should be

paid to existing practices in industrial relations. 1 °5 The final section of this chapter

will consider whether the more recent development of consultative committees in large

enterprises approaches a more complete standard of democracy.

1.	 Respect for the rights of employees: automatic transfer of rights and the

prohibition against dismissal

The standards which apply to the exercise of managerial prerogative should,

first of all, reflect respect for individual rights. The importance of this value derives

from the fact that workers have a vital interest in their employment, not only because

of the wages or salaries which are needed to support themselves and their families,

and the associated benefits which the job often provides, but because of the time that

workers spend in the workplace and the defining influence that this has on their

personalities and relationships. Business transfers often result in major restructuring

of corporate strategy and operations which enhances the value of shareholders' equity

but which places great pressure on the labour market and leads to a corrosion of

workers' interests. While recognising that the global economic climate places

enormous pressure on businesses to cut costs and to increase productivity in order

to compete in an intense market environment, there is no reason to accept complete

managerial authority as part of the natural order of things. As important as the

concerns for maximisation of productivity and efficiency of the overall economy, are

the concerns for the immediate and severe distress which the development of

corporate strategies can inflict upon workers and their families. Legislation can give

some recognition to the interests of these important stakeholders in the firm by

safeguarding employees' rights in the event of a transfer.'°6 Even though the

regulation of transfers, operating within general judicial constraints, will encounter

similar problems as other pieces of employment protection legislation, it can offer

some level of protection to employees from managerial decisions to effect business

changes and afford them some participation in the affairs of the enterprise, It can

intervene to some extent to prevent arbitrariness when the corporate firm exercises its

'°5!d. at 98.

106This is the aim of the Acquired Rights Directive as explained in Foreningen at Arbejdsledere I
Danmark v. Daddy's Dance HaIIA,S, [1989] 2 C.M.LR. 517. 524 (E.C.J.).
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considerable power of control over the time and activities of human beings, or when

a Government effects its policies and operations. Managerial prerogative assumes an

unusual meaning when the term is applied to Government practices such as

privatisation, but there is no ground for allowing the exercise of power to go

unchecked when it results in a substantial deterioration in the terms and conditions of

employment of employees.

2.	 Rationality: economic, technical and organisational reasons for dismissal;

Insolvency

The introduction of legal provisions to safeguard acquired rights and terms of

employment, while signifying a "major step toward the preservation of workers'

rights", 107 might seem easily justifiable in labour law. "After all", Davies asks,

"whatever freedom it might be thought the existing controller should appropriately be

given to impose unilateral changes in terms and conditions of employment, can there

be any sensible argument for giving the new controller a greater freedom?"°8 It

does not take a very radical frame of mind to agree with Davies that justice seems to

suggest that, whatever balance is struck between employment protection and

managerial prerogative, this balance should be maintained when there is a transfer of

control. It does not appear reasonable to allow a new controller greater freedom of

action than the predecessor in a transfer situation. However, at least two counter-

arguments have been raised against this seemingly tenable justification, calling for

rational standards to be applied in transfer situations.

One counter-argument suggests that operations like mergers, takeovers or

amalgamations should not be unduly burdened and that capital concentrations should

not be impeded since they can make an important contribution to the maintenance of

employment.109 A related and strong counter-argument applies in insolvency

situations. If the automatic transfer and automatic protection against dismissal

provisions are applied in the context of insolvencies, it may cause a transferee to pay

less for the transferred undertaking, or not to purchase the undertaking at all, with two

107Report of the Committee on SociaJ Affairs and Employment (the Yeats Report)(Eur. Pan. Doc. (Corn.
No. 384) para. 3 (1974)).

109P.L Davies, "Acquired Rights, Creditors' Rights, Freedom of Contract, and Industrial Democracy,
9 Y.B. Eur. L 21, 22 (1989).

109See the Opinion of the Economic and Sociai Committee on the proposed Directive, O.J. Eur. Comm.
(No. C 155) para. 1.3, 25 (7 November 1975).
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possible consequences. First, it may actually be prejudicial to the interests of

employees as a whole and lead to Na serious risk of general deterioration ifl working

and living conditions, contrary to the social objectives of the Treaty."° Second, it

may treat employees more favourably than other creditors of the insolvent undertaking.

It is possible, as one scholar has pointed out, that creditors will argue that the

transferee will pay less for the business as a result of having to take over the acquired

rights of employees, thereby diminishing the pool of assets against which the creditors

can claim.11'

The first counter-argument concerning capital mobility and integration can be

accommodated in legislation in the form of a provision which allows dismissals for

rational business reasons. For example, the EC's Transfers Directive permits

Ndismissals that may take place for economic, technical or organisational reasons

entailing changes in the workforce." 112 Rationality requires that such an exemption

be interpreted in accordance with objective standards which will not destroy the

protection of employees' rights unless a clear business need has been established.

Accordingly, Courts should be willing to examine an employer's financial position or

prospects to determine whether a decision was made for economic reasons, and

should not simply accept the employer's subjective judgement.' 13 The judicial

10Abels v. Bestuur van de Bedrijfsvereniging voor de Metaalindust,-ie en de Electrotechnische
Industrie, [1985] E.C.R. 469 (E.C.J.)(foflowed in Industriebond FNV v. The Netherlands, [1985] E.C.R. 511
(E.C.J.)); Me Botzen v. Rotterdamsche Droogdok Maatschappij B y, [1985] E.C.R. 519 (E.C.J.), and
Foreningen a! Arbejdsledere I Danmark v. A/S Danmols Inventar, [1985] E.C.R. 2639 (E.C.J.).

111 P.L Davies, "Acquired Rights, Credftors' Rights, Freedom of Contract, and Industrial Democracy,"
9 Y.B. Eur. L 21, 23-24 (1989).

' 12Art 4.

113As yet there is not enough interpretational guidance from the European Court on how to perform the
careful balancing which is necessary to prevent the destruction of most of the protective measures of the
Directive. The clearest statement from the Court expressed the need to take account of all the objective
circumstances in which the dismissal occurred and to determine whether it took place on a date close to
that of the transfer (P. Bork International A/S v. Foreningen a! Arbejdsledere I Danmai*, [1989] I.R.LR. 41,
44 (E.C.J.)). From this fact it would be possible to draw the inference that the dismissal was connected to
the transfer and did not take place for economic reasons. The objective standard to which the Court
alluded was not clarified sufficiently to allay fears that the exemption may destroy much of the protective
aims of the Directive. Decided cases in the UK have not gone much further to restore confidence that the
employer's reasons for dismissing employees will be closely scrutinised. Signals from the Employment
Appeal Tribunal indicate a reluctant willingness to exercise some control over management prerogative.
The tribunal did, in one case, exclude from "economic" reasons dismissals of the workforce for the purpose
of disposing of the business, at the insistence of the transferee or to secure a better deal, and confined
such reasons to dismissals which arose during the conduct of the business (Wheeler v. Pate!, [1987] I.C.R.
631 (E.A.T.)). It also stated, in another decision recognising the importance of safeguarding acquired terms
and conditions of employment, that an 'economic, technical or organisationar reason necessarily had to

(continued...)
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responsibility of striking a fair balance between the promotion of business and the

safeguarding of workers' rights can be achieved by emphasising the unfairness of

dismissal for a reason connected with the transfer and by not allowing employers'

characterisation of their business needs to undermine this valuable protection. Striking

a balance generally means that Courts, assigned with the task of reviewing manage-

ment prerogative, will closely have to scrutinise the scope of employers' freedom to

dismiss for reasons of 'business efficiency.' Fulfillment of this task will not necessarily

place undesirable limits on proposed employer initiatives; it will, however, provide

employees with their share of industrial justice."4

Rationality can provide some yardstick for striking a balance between the

conduct of business and the protection of employees' rights, an exercise which is,

under normal circumstances, by no means easy to perform, but which becomes much

more arduous under circumstances of business insolvency. The second counter-

argument against the protection of employees' rights in the context of insolvencies

stresses the dangers which this may hold for the sale of businesses and the

continuation of the productive process. Although evidence of such risks is hard to

come by, the difficulties which the European Court faced while applying the provisions

of the Directive in situations of insolvency give some idea of the complications

involved. In the much-critisized Abels decision, the European Court limited the

application of the Acquired Rights Directive to pre-liquidation procedures which had

the object of ensuring continued trading. 115 Other insolvency proceedings, instituted

with a view to the liquidation of the assets of the transferor under the supervision of

a competent judicial authority, were excluded from the scope of the Directive. It has

since been confirmed in another decision of the European Court, D'Urso v. Ercoli

Mare/il Elettromeccanica Generale SpA,116 that the Directive does not apply if an

113(...continued)
entail changes in the function or composition of the workforce and that it was not enough if this was merely
an incidental consequence (Berriman v. Delabole Slate Ltd., (19851 I.C.R. 546, 550-1 (EAT.)).

114John Bowers and Andrew Clarke, Unfair Dismissal and Managerial Prerogative: A Study of Other
Substantial Reason', 10 Indus. U. 34 (1981); John McMullen, Management Prerogative, Reorganisation
and Employees' Rights on Transfers of Undertakings, 49 Mod. L Rev. 524 (1986).

115AbeIs v. Bestuur van de Bedrijfsvereniging voor de MetaaIindusrrie en de Electrotechnische
Industrie, [1985] E.C.R. 469 (E.C.J.)(followed in Industrieborid FNV v. The NetheaIands, [1985] E.C.R. 511

(E,C.J.)); Me Botzen v. Rotterdamsche Droogdok Maatschappij By, (1985] E.C.R. 519 (E.C.J.), and
Foreningen at Arbejds!edere i Danmai-k v. A/S Danmols Inventar, (1985] E.C.R. 2639 (E.C.J.).

116 (1992] I.R.LR. 136 (E.C.J.).
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insolvent undertaking is placed under a particular insolvency regime for the purpose

of liquidation. The reasons for this exclusion included a fear that applying the Directive

to insolvent transferors would be prejudicial to employees' interests. In Abels the

Court mentioned the serious risk of general deterioration in working and living

conditions which might result if a transferee, faced with the transfer of the acquired

rights of employees, decided not to acquire the undertaking. 117 However, since

there was no conclusive evidence to demonstrate that this risk would materialise, the

Court's position remained speculative. It is possible that application of the Directive

will not prevent all sales of insolvent businesses and that in many cases employees

may benefit from a transfer. Even if it leads to a transferee paying less for the

business, the price may be more than the break-up value of the assets and other

creditors will be able to claim from this sum.

Based on unstable foundations, the decisions of the European Court present

several problems. A particular problem concerns the spurious distinction between

insolvency proceedings which aim to ensure continued trading and those which result

in liquidation. The first type of procedure, like the latter, may ultimately involve the

choice between selling a business as a going concern or selling the assets separately,

and the issue of the priority of employees' claims in relation to those of other creditors

arises in both situations.' 18 There thus seems to be no sound basis on which to

make the distinction.

In terms of the distinction which the European Court made between different

kinds of insolvency proceedings, each situation will have to be decided on the facts.

This does not provide a solution to the fundamental problem, however, which is that

of formulating clear policy regarding the priority of employees' claims with regard to

those of other creditors. The weighing up of the interests of creditors has always been

the concern of insolvency law and the European Court was reluctant to interfere with

this priority system. But the extent to which it nevertheless did interfere, despite the

lack of evidence, has done nothing to clear up the considerable uncertainty

regarding the impact on the labour market of transfers of undertakings in the case of

an employer's insolvency. 9 Interference would probably not have been necessary

117 [1 9851 E.C.R. 469, 485 (E.C.J.).

118PL Davies, Acquired Rights, Creditors' Rights, Freedom of Contract, and Industrial Demociacy,
9 YB. Eur. L 21, 23-25, 47 (1989).

119g j E.C.R. 469, 485 (E.C.J.).
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at all if the European Directive, which deals with the protection of employees in the

event of the insolvency of their employer and which mainly concerns the guarantee of

employees' outstanding claims by guarantee institutions, provided for adequate

financial protection. 12° At the moment the extent of coverage of this Directive is not

satisfactory.

Socialising the costs of employees' claims may be a commendable route to

escape from the problems posed by business insolvencies. 12' In addition, one

would want to see the results of extensive research into the implications on the labour

market of singling out for protection the specific interests of employees in the case of

insolvencies. Until the results of such research become available there is insufficient

justification to distinguish between different types of insolvencies. Policy consider-

ations apply to all kinds of insolvency situations alike and it would probably be prudent

to leave such policy decisions to insolvency law and to restrict the application of

legislation for the protection of acquired rights in insolvency situations to employee

participation rights and the functions of employee representatives.

3.	 Fair procedure: consultation

A legal instrument for the regulation of business transfers, in addition to its

protective function, has to incorporate a participatory value, based on the underlying

premise that participation has Nan essential role in the management of change."23

Participation can take many forms, of which negotiation and consultation appear to be

internationally the most common.

Consultation is usually interpreted to mean something less than negotiation

with the emp'oyer retaining the right to decide, but "consultation with a view to seeking

agreement," the form of participation employed in the European Directive, can have

considerable force and comes close to negotiation. The requirement that an employer

' 2°Council Directive 80/987/EEC of 20 October 1980, O.J. Eur. Comm. (No. L 283) (1980) on the
approximation of the laws of the Member States relating to the protection of employees in the event of the
insolvency of their employer.

' 21 PL Davies, "Acquired Rights, Creditors' Rights, Freedom of Contract, and lndustriai Democracy,"
9 Y.B. Eur. L 21, 53 (1989).

'This was the recommendation of Professor Bob Hepple in his report for the Commission of the
European Communities on the Main Shortcomings and Proposals for Revision of Council Directive
77/187/EEC (December 1990)(unpublished).

' 23Bob Hepple, "The Crisis in EEC Labour Law," 16 Indus. U. 77, 81 (1987).
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should listen to representations from employee representatives has analogies with the

administrative law requirement of fair hearing. In both areas of the law recognition is

given to the underlying principle that persons affected by certain actions should be

afforded a fair and unbiased hearing before the decision to act is taken. Due

process in both instances serves the purpose of facilitating accurate and informed

decision-making. 124 Consultation invariably contains an important process value and

has the important virtue of informing the employer of the various issues and views to

which regard ought to be paid. 125 It is not inconceivable that an employer, though

not obliged to do so, will adjust a decision to take account of convincing arguments

and proofs. Failure to consult, especially in instances where employees are needlessly

retrenched, constitutes an infringement of a very important interest of employees. For

this reason it is essential to have clarity on the basic principles involved in the process.

Any variant of the consultative process invariably requires notice of the

proposal to be given to the affected parties and their being afforded an opportunity to

present their views. Moreover, it is required that the decision-maker should consider

those views in good faith, that the decision should not be made for an improper

reason and that it should be explained.' Concisely, the process amounts to

notice, attention, and explanation, 127 a minimal set of rights which will be dealt with

in turn.

(a)	 Notice

Those with a right to be consulted have to be given prior notice of the

opportunity to make reprensentations. This requirement implies that the time allowed

for consultation must be adequate, especially where the issues are complex and their

effects far-reaching.128 A short period may only be justified in urgent circumstances.

Normally, an employer's claim that consultation will delay a decision which has to be

taken expeditiously if the employer is not to experience financial loss, will not be

' 24Lawrence Baxter, Administrative Law 538 (Cape Town 1984).

Id. at 225.

'Melvin Aron Eisenberg, Participation, Responsiveness, and the Consultative Process: an Essay foi
Lon Fuller, 92 Harv. L Rev. 410, 415 (1978).

1271d at 423.

l28ApIan D. Jergesen, The Legal Requirements of Consultation, Pub. L 290, 308 (1978).
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sustained. In most instances the assertion is simply untrue that employers cannot

foresee redundancy early enough to allow for consuItation.' 	 The right to be

consulted arises at the formative stage of a proposal before final conclusions have

been drawn and minds have become settled.

Notice of consultation has to mention all important subjects to be included in

the deliberation. Since it is possible that new details may emerge in the process of

consultation as a scheme develops and unfolds, it is desirable to allow for a broad

reading of the subjects to be discussed. To be adequate, consultation may have to

start at an early stage and take place intermittently as more particulars emerge.

A mere reference to the subjects to be discussed is not sufficient. Those being

consulted need information about the subjects put forward for consideration before

they can give their views. Access to relevant information, which includes data on

which the proposals are based and value judgements influencing the decision, 13° is

so crucial to the consultation process that the employer who withholds information

should bear the burden of demonstrating that this did not impair rights of participa-

tion.13'

(b)	 Attention

The nature of consultation bears little resemblance to the art of reasoning or

logic. An employer's decision need not follow from the views and arguments of the

consulted employees. However, the process requires a receptive attitude, open

mindedness and a willingness to consider the advice tendered. The employer

must be susceptible to proofs and other interpretations, and open to suggestions.

Evidence of a receptive mind will be found in the way the proceedings are conducted;

sufficient opportunity to ask questions, to express opinions and even to exchange

views may signify adequate consultation.'

1 M.S.M. Brassey, E. Cameron, M.H. Cheadle & M.P. Olivier, The New Labour Law 91 (Cape Town
1987).

0AIlan D. Jergesen, The Legal Requirements of Consultation, Pub. L 290, 305 (1978).

3 Id. at 306.

'Id. at 308.

1 Id. at 309.



67

(c)	 Explanation

Consultation can be advanced by explanation, which serves the dual function

of satisfying employees that the decision is not arbitrary, and confirming that the

employer has paid sufficient attention. Although explanation is not critical to

meaningful participation,' it can no doubt greatly enhance the process and should

only be disregarded in exceptional circumstances. Explanation ensures that a

decision is not made for an improper reason, a function which is probably the most

demanding and most problematic of the entire consultation process.

Underlying the concept of Improper reasonu is the assumption that such a

reason can be identified in some kind of objective manner. However, a determination

of reasons which may be deemed "proper TM or " improper " may entangle a Court in one

of the most contentious areas of labour law. The reason for this is that the employer

is usually allowed considerable latitude regarding the setting of norms. 1 Should

a Court therefore be able to pronounce on the impropriety of an employer's desire to

want to reduce a wage bill? Or should a Court have any say with regard to the

costliness or impracticability of abolishing overtime or implementing short time?1

Should the employer's judgement be accepted without questioning as the final word

on these matters?

It is submitted that a certain amount of interrogation into the employer's

reasons and reasoning is not only apposite but is essential to maintain the intrinsic

worth of the consultation process. Given this submission, the limits of a Court's

interference can best be described with reference to two aspects of the employer's

decision-making process: the dialectical and the substantive.' 37 A Court can inquire

into the dialectical aspect of the process and can satisfy itself as to the legitimacy of

the employer's standards, values and supporting arguments. Once these have been

accepted as valid, it is irrelevant whether a Court agrees with the final decision. If the

employer appeals to arguments which most people, including, presumably, the

134Melvin Aron Eisenberg, Participation, Responsiveness, and the Consultative Process: An Essay for
Lon Fuller," 92 Harv. L Rev. 410, 412 (1978).

'M.S.M. Brassey, E. Cameron, M.H. Cheadle & M.P. Olivier, The New Labour Law 91 (Cape Town
1987).

'Id. at 91-2.

' 31See Lawrence Baxter, Adminstrative Law 485 (Cape Town 1984) where he distinguishes the two
facets of "reasonableness" in relation to administrative actions.
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employees, would accept as relevant and worthy of consideration, it is immaterial

whether a Court agrees with the substantive outcome. Judging reasons not to be

ImproperN does not necessarily imply that a Court identifies or disagrees with the

employer's views.1

Applied to concrete situations, a dialectical inquiry looks into the relevant and

legitimate reasons for a decision. A Court's interference relates to the process of

decision-making and it can demand that the employer's reasons be comprehensive

enough to be recognized as legitimate, even if it would not have come to the same

conclusion as the employer. If reasons are not sufficient to determine their legitimacy

there is room for judicial scrutiny. A Court may, for example, demand evidence in

support of a simple statement from the employer that a certain practice would have

been too costly or impracticable, in order to make sure that such statements are not

fabrications to conceal reasons which are generally recognized to be improper. An

investigation into the reasons for termination, for example, enables a Court to satisfy

itself that redundancy was the bona fide ground for termination. If retrenchments

could have been avoided or diminished through the implementation of alternative

measures, the reason for the termination is not valid. Part of the investigation will

therefore be for a Court to determine whether the employer has considered alternatives

and, if such alternatives are capable of implementation, whether the employer has

instituted them. 1 Without second-guessing policies which flow from the employer's

personal and distinct knowledge and expertise, a Court's intervention acts as a

safeguard against arbitrariness and hypocracy, and indirectly as a protection of the

consultation process.

There is a particular reason why a Court should be allowed to adjudge the

dialectical aspect of decision-making in the field of labour relations. Generally,

consultation as an administrative procedure is based on trust -- trust that an

administrative authority will TM act fairly if well informed, or that persistent substantive

unfairness can and will be corrected by processes other than substantive judicial

review, such as public criticism or removal from office."° A firm belief that an

1 Id. at 486.

1 M.S.M. Brassey, E. Cameron, M.H. Cheadle & M.P. Olivier, The New Labour Law 123 (Cape Town
1987).

140MeIvin Aron Eisenberg, Participation, Responsiveness, and the Consultative Process: An Essay for
Lon Fuller, 92 Harv. LA. 410, 417 (1978).
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employer can be relied upon to act fairly can hardly be expected in circumstances

giving rise to retrenchment, when the employees' interests are directly opposed to

those of management. Moreover, the corrective democratic processes which operate

with regard to public authorities have little role to play in the industrial environment and

the employer's decision-making power and decision-making process are usually only

subject to the check of collective action. At a time when an employer intends to

dispense with workers, strike action will neither necessarily inflict economic damage

on an employer, nor will it always serve as an inhibiting factor. It is therefore important

to allow for Court intervention when an employer fails adequately to discharge its duty

to consult, and to guard against narrow judicial interpretations from Courts which do

not appreciate the full value of the participatory process and render legislation

ineffective.

In the UK, for example, the law's contribution towards a fair procedure while

potentially deep, has not yet been very effective. Positive legal underpinning to

maintain something approaching a fair balance of power between capital and

organised labour has not proved very effective. One reason for the ineffectiveness of

the consultation provisions regarding both transfers and redundancies, has to do with

the lopsided emphasis which legislators and Courts have given to business interests,

and the failure to recognise the importance of the review of the exercise of bureau-

cratic power. A partisan interpretation of the Transfers Directive has given recognition

only to the aim to facilitate capital concentrations; 141 a similar bias with regard to the

redundancy payments legislation highlights that it was designed partly to facilitate

redundancy decisions by inducing employees to accept such decisions as a

necessary concomittant of industrial change. 142 The familiar tug of war between the

interests of capital concentrations and those of employees -- two concerns which the

European Community's Social Action Program was intended to address -- have

generally resulted in a defeat for the latter, mainly because of a fear that employees

might be able to impede the process of capital growth if they are allowed a more

significant input in decision-making.' Ironically, aims of business efficiency are not

141 P.L Davies, Acquired Rights, Creditors' Rights, Freedom of Contract, and lndustriai Democracy,
9 Y.B. Eur. L 21, 27 (1989).

142RH Fryer, Redundancy and Public Policy, in Redundancy and Patemalist Capitalism: A stuc±j' in
the sociology of work 216.60 (A. Martin and R.H. Fryer eds., London 1973).

'P.L Davies, Acquired Rights, Creditors' Rights, Freedom of Contract; and Industrial Democracy,
9 Y.B. Eur. L 21, 27 (1989).
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necessarily defeated by the procedural requirement of consultation, but consultation

can actually contribute towards efficiency in that it gives rise to more informed

decision-making. Efficiency requires a process of gathering all relevant information,

not least from the employees who work daily in the enterprise and who are most

closely connected and affected by the decision. However, in the final analysis,

justification for the procedural requirement of consultation is not based on consider-

ations of business efficiency, but rests on respect for individual dignity.'" This

moral standard requires that an employer should not be allowed to implement a

decision before the completion of a fair procedure, and the whole process should be

subject to review by Labour Courts.

4.	 Democracy

An indication of how the value of democracy might be realised in the context

of employment can be gained from looking at existing practices in industrial relations,

which show some similarities in all three countries under discussion. In South Africa,

bargaining mostly occurs within the framework of the Labour Relations Act,145 which

provides for three statutory bargaining forums: Industrial Councils, Conciliation Boards

and Works Councils. The latter institutions, despite their obvious democratic features,

are largely inoperative because of the legacy of their unfortunate racist past. Prior to

1979, when black workers were excluded from the general statutory bargaining

system, they were allowed to negotiate wages and terms of employment with

individual employers at plant level through so-called liaison and works commit-

tees.' Such committees, which were usually initiated and dominated by

management, were under those circumstances regarded with suspicion by workers.

Under the present statutory regime, the shadows from the era of racially exclusive

legislation still linger on and works councils have never become viable institutions.147

1 Hugh Collins, Against Abstentionism in Labour Law, in Oxford Essays in Jurisprudence 97 (John
Eekelaar and John Bell eds., Oxford 1987).

145Act 28 of 1956.

ln terms of the Black Labour Relations Regulation Act 48 of 1953, as amended by Act 84 of 1977.
The Black Labour Relations Regulation Act was repealed by the Labour Relations Amendment Act 57 of
1981.

' 41Sec. 34A of the Labour Relations Act provides for works councils consisting of equal numbers of
employer and employee representatives, which shall perform such functions as may be agreed upon by
the employer and employees concerned. Agreements can be enforced in ordinary Courts as contracts,
or in the Industrial Court in terms of its unfair labour practice jurisdiction.
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However, a fair amount of bargaining takes place outside the statutory framework,

when private arrangements are formalised in recognition agreements, a type of

common law contract. In addition, the growth of informal liaison committees has

generally been encouraged, unless they were set up by the employer as substitute

bodies to exclude trade unions from the bargaining process in an effort to avoid

bargaining altogether.

Informal liaison between employers and employees, which has emerged in a

variety of shapes at different times in different nations, is occurring to an increasing

extent in American businesses, as employers have devised innovative programs of

direct worker participation. 149 The principal aim is to introduce a form of worker

participation which will be sensitive to the circumstances of the specific plant or firm,

flexible to adjust to changed circumstances, and will provide both sides of the

relationship with greater mutual benefits, Ideally, employee involvement plans should

provide for a cooperative relationship which leads to improved efficiency for business,

as management is able to make use of the insights and ingenuity of the workforce,

and to an increased sense of accomplishment and satisfaction for workers, as they

contribute actively to the success of the business. Although this view of a more

flexible employment relationship represents a somewhat romanticised model of self-

government, collegiality and collaboration, there are examples of worker participation

schemes which suggest that new models of representation are workable. 15° Most

forms of worker participation take place within the framework of a collective bargaining

relationship, which leads one to believe that, if added to the fundamental value of

collective bargaining for American workers, joint worker-management committees can

be suitable avenues through which the moral aspiration of democratising the

workplace can be achieved. At the moment the law prohibits many forms of

1 See NUM v. Buffeisfontein Gold Mining Co., (1991) 12 l.LJ. 346 (l.C.).

1 A catalogue of different modes of employee involvement plans can be found in Thomas C. Kohier,
Models of Worker Participation: The Uncertain Significance of Section 8(a)(2),27 B.C.L Rev. 499,500-513

(1986) and Thomas A. Kochan, Harry C. Katz, and Nancy A. Mower, Worker Participation arid American
Unions: Threat or Opportunity? (Kalamazoo, Mich.: W.E. Upjohn Institute 1984).

150The scheme that has been most prominent resulted from the UAW-General Motors agreement for
the Saturn Project. For a critical discussion of the implications of this agreement see Harry C. Katz,
Automobiles, in Collective Bargaining in American Industry: Contemporaiy Perspectives and Future

Directions 13, 41-48 (David B. Lipsky and Clifford B. Donn eds., Lexington, Massachusetts 1987).
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participatory management initiated and promoted by management,' 5' but the

developing trends in industry and the potential advantage for both employers and

employees, indicate an urgent need for legal reform, It has been argued that the

statutory ban on employee involvement plans designed by enlightened management

should be removed as part of a broad legislative review of the NLRA, which also

reaffirms the value of collective bargaining for all employees.'

Without general statutory support for joint consultation and little prospect that

the UK Government will relax its opposition to the draft uvredelingu Directive on

procedures for informing and consulting employees, the practice is not foreign to the

shop floor of many businesses in the UK. The spontaneous development of

consultation procedures has not unequivocally been to the advantage of employees

as a result of the peculiar relationship between collective bargaining and consultation

in British enterprises. These do not constitute two separate channels of communica-

tion to the extent that they do on the Continent, but there is an amount of overlap and

consultation procedures can be described as an adjunct to the institutions of

collective bargaining." While this arrangement provides flexibility, it has distinct

advantages for the employer. With no formal requirements for consultation, the

employer has a discretion over the timing and scope of disclosure of information and

consultation, and the tendency has developed in Britain for control to be centralised

and new techniques employed to make use of union involvement to legitimise

managerial ... decisions. Generally, issues which are subject to consultation

concern those over which the employer wants to retain strategic control, but for which

employees' co-operation is required. Consultation is the preferred procedure to avoid

l51• 8(a)(2) makes it an unfair labour practice for an employer to dominate or interfere with the
formation or administration of any labour organisation or to contribute financial or other support to it. In
turn, a labour organisation is defined by sec. 2(5) as including any organisation of any kind or ... employee
representation committee or plan, in which employees participate and which exist for the purpose, in whole
or in part, of dealing with employers concerning ... conditions of work? The aim was to ensure that all
possible incidents of employer involvement in the representation of employee interests would be prohibited.

1 Paul C. Weiler, Governing the Workplace 217-218 (Cambridge, Massachusetts 1990). Weiler makes
the argument that both analytically and empirically, union representation and employee involvement are not
mutually exclusive paths to the long-range goal of labour law to enhance labour participation as much as
worker protection.

1 W.W. Daniel and Neil Millward, Workplace lndustriai Relations (The DE/PSI/ESRC Survey) 135, 140
(London 1983).

154Steven Anderman, Unfair Dismissals and Redundancy, in Labour Law in Britain 445 (Roy Lewis ed.,
Oxford 1986).
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unacceptable levels of conflict within the management process, but informal

consultation procedures have not consistently enhanced workers' influence over

methods of production and the direction of the enterprise, and their co-existence with

collective bargaining has not invariably expanded the base of workers' control.

However, it can be argued that the phenomenon of voluntary joint consultation

indicates common consent for a legal duty to consult.' Keeping in mind the

dangers of informal consultation, it is important to pay attention to studies which have

shown that regular consultation with workers through consultation committees leads

to an increase in productivity, probably as a result of the enhanced satisfaction which

workers get from participation in decision-making and a greater sense of self-

determination. 1 Legal support for consultative groups can extend the practice in

industry, create more opportunities for self-determination, and generate mutual

benefits. Employees' performance can be assisted through a diminished sense of

domination within the organisation, while the business organisation can benefit from

a better flow of information; both can profit from the infusion of democracy in industry.

Conclusion

The claim that law can make a difference, both to enhance labour participation

as well as worker protection, will be substantiated by detailed case studies of the legal

position concerning the protection of workers in the case of business transfers in the

USA, UK and South Africa. The exposition in the next chapters may to a certain extent

reinforce the sceptisism of those who think that even in-depth legal reform will show

only marginal payoffs: after all, workers in the three countries with different legal

regimes have not enjoyed substantially different rights. However, the adoption of

legislation for the protection of workers in the case of business transfers in the UK, and

amendments to make it more effective, hold considerable promise that the law can

advance the strong moral claim that workers should have respected rights and some

meaningful voice about the exercise of managerial power when this has a far-reaching

impact on their stake in the undertaking, and on a host of other issues in their lives.

When the particulars of different legal systems are considered, it is necessary to keep

1 W.W. Daniel and Neil Miliward, Workplace Industrial Relations; the DE/PSI/ESRC survey Chap. 6
(London 1983).

'Hugh Collins, Against Abstentionism in Labour Law, in Oxford Essays in Jurisprudence 98 (John
Eekelaar and John Bell eds., Oxford 1987), quoting S. Lukes, Essays in Social Theoiy Ch. 4 (New York
1977); R. Blauner, Aiienation and Freedom: The Factor, Worker and his Industry (Chicago 1964).
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in mind the deeper political values which could justify legal reform to secure for

workers protective and participatory functions.
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CHAPTER 2

THE PROTECTION OF WORKERS IN THE CASE OF BUSINESS TRANSFERS:

UNITED STATES OF AMERICA

Introduction

Employer power has a special significance for the vast majority of employees

in the United States. The majority of employment relationships are not covered by

collective bargaining agreements, 1 and operate under an age-old rule that employers

Nmay dismiss their employees at will ... for good cause, for no cause, or even for

cause morally wrong, without being thereby guilty of legal wrong."2 With the

exception of employees in the civil service, 3 and employees who fall under certain

"protected" categories, 4 statutory protection against discharge is lacking. Acceptance

of the employer's absolute right of discharge places employees in a particularly

vulnerable position with regard to private establishments upon which they usually

depend for their livelihood.

Employment-at-will

A misplaced rule of mutuality of obligation, which ignores the fundamental

inequality in the employment relationship, has since the end of the previous century

justified the right of arbitrary dismissal. The reasoning is that if an employee can quit

a job at any time, the employer must have a similar right to terminate the relationship

for any or no reason. 5 Ordinarily employees do not have the leverage to negotiate

1 Since practically all collective bargaining agreements provide that no employee in the bargaining unit
may be discharged except for just" cause, workers covered by such an agreement are removed from the
operation of the common-law rule.

2Payne v. Western & A. R.R., 81 Tenn. 507, 519-20 (1884), overruled on other grounds, Hutton v.
Walters, 132 Tenn. 527, 179 S.W. 134 (1915). The rule was apparently first asserted by H.G. Wood in his
treatise on master and servant law without support from the cases which he cited. Horace G. Wood, A
Treatise on the Law of Master and Servant (Albany, New York 1877).

3lhese include employees in federal, state and local government. Federal employees, e.g., are
protected by Government Organization and Employees Act, 5 U.S.C. sec. 7512(a) (1976), which permits
dismissal only 'for such cause as will promote the efficiency of service.'

'These categories have been created bythe National Labor Relations Act of 1935,29 U.S.C. secs. 151-
68 (1976), and the Civil Rights Act of 1964, 42 U.S.C. sec. 2000e (1976), in the form of impermissible
reasons for dismissal relating to discrimination or reprisals of various kinds.

5$ee Adair v. U.S., 208 U.S. 161, 174-75 (1908).


