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Prof Veronika Fikfak! and Dr Naomi Lott?

The focus of the Committee in this call for contributions is on clarifying which actions States
should take in order to implement the right of all children to access justice and effective
remedies. Yet, access to international justice - including to the Committee on the Rights of the
Child - by human rights victims is not equal. In this submission, we show how access to
international human rights bodies, which are intended to provide a remedy to individuals
unable to secure justice domestically, is limited by similar socio-economic and geographical
barriers as at domestic level. In particular, we show how children are affected by these barriers
and how seemingly neutral rules of admissibility impact their access to justice. This raises
questions about equal access to human rights justice under international law.

In our submission, we draw on our own expertise in human rights and childrens’ rights® and
use literature on access to international human rights bodies.*

Barriers to access to international justice

Every year, around 80,000 human rights claims are made around the world. By turning to a
regional or international forum, individuals hope to finally have a chance to be heard and to
have their day in court.’ Yet, when these claims eventually come to the human rights bodies,
most of them never make it to the merits stage. In Europe, where the ECtHR receives tens of
thousands applications every year, more than 90% of all claims are rejected as inadmissible.®
In Latin America, up to 80% of all petitions filed with the Inter-American Commission fall in
the pre-admissibility phase. Although the precise numbers are not known, the UN Treaty Body
seems to find more than 50% of all communications inadmissible each year.”
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In principle, claims before international human rights bodies appear demand-driven and
everyone has access to international bodies. The assumption is that victims of human rights
abuse are willing and capable of claiming their rights through such mechanisms. Yet, for such
claims to be made, individuals (a) have to be aware of their rights and (b) have the possibility
to seek a remedy, ie be capable of filing complaints that are formally accepted, or (c) have
access to skilled social networks that may file complaints on their behalf.® As studies have
shown, however, these resources are systematically underprovided when victims of human
rights abuse have a low socioeconomic status, as poverty is linked to lower levels of rights
awareness,’ poorer literacy skills,!? and limited access to skilled social networks.!! In addition,
there is a considerable geographical difference in victims’ access to justice. The two factors
together mean that representation of claimants before international human rights bodies
involves a self-selection process that favours different types of elites.!?

First, we turn to the socio-economic barrier. Representation by a lawyer seems to be the most
important factor determining access and success before international human rights bodies. In
his study, Martin Scheinin, a former member of the Human Rights Committee, found that if a
victim is represented by a lawyer, this is a ‘more important’ factor in explaining the inconsistent
outcomes before UN Treaty bodies than any other elements.!* Having a lawyer therefore pre-
determines success for numerous human rights victims. Yet, the cost of hiring a lawyer and
financing the protracted route through the different levels of human rights adjudication means
that ‘richer litigants typically get better and more expensive representation and deploy better
expert witnesses’.!* Studies have thus found, for example, that individuals with a high
socioeconomic status, such as lawyers, professors, and doctors are more likely to be filing
complaints before UN Special Procedures.!> In contrast, vulnerable persons, such as members
of indigenous groups, children and even women, are less likely to be successful before such
mechanisms. The economic differences persist also at the national level. Studies show a direct
link between access to international justice and the GDP of the country against which the claim
is filed. Victims of human rights abuse from poorer countries with limited socioeconomic
resources are underrepresented in the complaint mechanism of the UN Special Procedures,
despite its ambition of universality and impartiality. Given that domestic remedies tend to be
weaker in low-income countries, it is especially problematic that international human rights
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remedies do not fill this gap.'® From a socio-economic perspective, therefore, international
human rights remedies tend to go to a self-selection of economic elites.!”

Second, from a geographical perspective, who complains before international human rights
bodies depends on visibility and accessibility of complaint channels. On average, international
human rights remedies tend to be more available in cities compared to rural regions, as there is
a superior infrastructure for information transmission.'® For example, there are ‘hot” and ‘cold’
spots of human rights litigation. In ‘global cities’ like New York, Geneva, London, and
Strasbourg, where transnational businesses increasingly cluster and human rights institutions
operate, human rights lawyering has ‘evolved and become entrenched’.! Human rights
expertise clusters in these cities and a new elite subset of practitioners has emerged, a place-
based identity treating local practice, national law, and human rights law as one and inseparable
and professionally advantageous.?® In these hot spots, lawyers are able to charge hefty legal
fees and develop specialised focus as well as clientele. For example, the presence of OHCHR
in a country has a positive and significant effect on the number of complaints to UN Special
Procedures.?! This means that the “local visibility of a compliant channel” and access to experts
in the hot spots influences the submission of human rights complaints. Even more, given that
individuals are more likely to file complaints when remedies are locally available, international
human rights remedies will be sought by those who already filed their claims domestically.
This means that the rule of ‘exhaustion of domestic remedies’ potentially perpetuates existing
inequalities at domestic level, as it favours those who already sue domestically. Although these
remedies are, in principle, open to everyone, the studies show that the groups that enjoy access
to them have been found to be primarily urban elites.??

All these inequalities are also felt by children seeking access to justice. First, many
communications brought to the Committee or other human rights bodies are brought by adults
on behalf of children. This means that children have to rely on adults or parents to access
justice. This means that they depend on the socioeconomic and geographical location of adults,
but also depend on adults’ awareness and interest to bring their claims on their behalf. In this
context, studies have underlined that children — as rights claimants — are more vulnerable than
other groups. ‘The rhetoric of rights is mainly useful to agents who are largely powerless but
able to exert at least rhetorical pressure from below. However, children are more fundamentally
but less permanently powerless. They are unable to claim their rights and exert political
pressure. Instead, their main remedy is to grow up. Because this remedy cannot be achieved
rapidly they are peculiarly vulnerable and must rely more than other powerless groups on social
practices and institutions that secure the performance of others' obligations. The great
disanalogies between children's dependence and that of members of oppressed social groups
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suggest that the rhetoric of rights can rarely empower children.’?* In many ways, therefore, the
current set up of rights claiming does not empower children, but their parents or other adults,
who are often pursuing political or other goals. In this process, the voices of children can remain
or become lost.

In addition, the international legal processes can be especially burdensome for children and can
have a particularly negative impact on them. The CRC notes that ‘[l]itigation is often a lengthy
process, and supranational bodies generally require the exhaustion of domestic remedies prior
to filing a complaint’.?* An average case takes between 5 and 8 years to reach the international
level and then another 1-2 years to be considered by the international human rights body. This
means that on average, the requirement to exhaust domestic remedies may delay the resolution
of a case by at least half to a full decade. This delay is particularly critical for children as
childhood is a period of fast-paced change and development. The adage ‘justice delayed is
justice denied’ is thus particularly pertinent. Although the requirement for exhaustion of
domestic remedies prior to filing a complaint is intended to give an opportunity to the national
legal system to redress the wrong first without a need to trigger international oversight, often
children are unable to obtain justice at home. This means that they will spend much of their
childhood undertaking legal proceedings through domestic systems, an effort that may detract
from time for education, play, recreation, the development of skills and interests, and
enjoyment of their childhood, but may also have detrimental impact upon their mental health.
For example, a study on child sexual abuse cases found that children encountered anxiety
around legal proceedings due to the anticipation of the outcome of cases, and a lack of
information available to them.?® The study also found that judgments enable children to ‘make
closure and move on in life’.2¢ Similarly, research points to children’s experiences of court
proceedings as ‘scary’, stressful, or distressing.?’ Further, prolonged or repeated involvement
in the legal proceedings is shown to ‘have adverse effects” on children®® and this can have a
dissuasive impact on children seeking justice before domestic or international institutions. Such
delays are even more likely when legal matters revolve around environmental matters, such as
transboundary harm, which are resource intensive and require lengthy assessment of
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evidence.?’ In such climate-related claims, where children’s rights are especially involved, the
detrimental impact may be even greater.

Recommendations

We believe that in considering the issue of access to justice, international courts and treaty
bodies — including the Committee on the Rights of the Child — should:

Understand and acknowledge the close link between access to domestic and
international justice;

Understand that the same barriers that operate at domestic level also influence or even
determine claims at international level and that children are particularly powerless in
claiming access;

Explore and investigate how rules on admissibility operate (including exhaustion of
domestic remedies, time limits, and standing requirements) to potentially exclude
children from accessing international justice and where possible, loosen those rules to
allow children who have not been able to access justice at home to turn to international
level for protection;

At all points, carefully consider who is making the claim and whether childrens’ voices
are being sufficiently heard,

Particularly consider the relevance of exhaustion of domestic remedies in climate
justice cases that involve multiple States and transboundary harms.
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