Article 38

Interest

A. The Work of the International Law Commission

Article 38 of the 2001 International LLaw Commission’s (ILC) articles on responsibility of States
for internationally wrongful acts (2001 Articles) may be traced to the second reading work of the
Fifth Special Rapporteur on State responsibility Crawford.' Just as with the related Article 36
(Compensation), the work of the first three Special Rapporteurs is less helpful, due to the lack of
engagement with the topic by either the ILC? or the Rapporteurs themselves.” The Fourth
Special Rapporteur Arangio-Ruiz addressed interest in his 1989 Second Report’, proposing Draft
article 9 (Interest).” In Crawford’s later summary, it ‘did not state any general rule of entitlement
to simple (as distinct from compound) interest, and was limited to specifying the period of time
to be covered by interest due “for loss of profits ... on a sum of money”. This implied that
interest payments were limited to liquidated claims, and even, perhaps, to claims for loss of
profits (although this may have been a matter of expression only).”” The Commission’s
discussion in 1990 concluded with a strong preference for deleting Draft article 9 as a whole
since ‘the question of interest should be dealt with in a general formula’.” In 1992, the Drafting
Committee followed this approach by expressing interest as part of compensation together with
loss of profits, noting the challenge of arriving at specific and acceptable rules in light of varied
practice, and stated a general principle couched in flexible terms.® In 1993, the ILC adopted
Draft article 8 (Compensation) with commentary in the first reading, addressing interest in

paragraph 2’ (renumbered as Draft article 44(2) in the 1996 ILC Draft atticles on responsibility):
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For the purposes of the present article, compensation covers any economically assessable
damage sustained by the injured State, and may include interest and, where appropriate, loss
of profits."

In the 1993 Sixth Committee, reactions were mixed, with some States approving the drafting as
reflective of the divergent practice,' others calling for greater clarity'® or stronger endorsement
of the obligation to provide interest,"” and yet others preferring complete deletion of the

language."

In the second reading, Crawford addressed interest in the 2000 Third report on State
responsibility.” He noted mixed reactions by States during the second reading, from support to
the reticent treatment of the first reading (France) to its strong criticism for destabilization of the
established principle (particularly the United Kingdom and the United States).'® Crawford made
four points. First, the common thread running through the varied dispute settlement practice
was supportt of interest in principle where necessary to compensate, with flexibility in terms of
application of that principle."” Secondly, while compound interest was not generally awarded,
special circumstances might arise which would justify it — but with particular care for the
possibility of inflated or disproportionate awards."® Thirdly, there was no uniformity in the
treatment of the actual calculation of interest (the starting date, the terminal date, interest rate).
While judicial discretion was important, ‘the present anarchical state of the decisions and of
practice’ suggested the usefulness of establishing a presumption.” For these reasons, Crawford
proposed a provision on interest in Draft article 45 bis, expressed separately to reflect its usual
treatment in practice, reflecting entitlement to interest (but not compound interest) to the extent

necessary to ensure full reparation, and not limited to loss of profits:

10 “Draft articles on State responsibility’ Yearbook of the International Law Commission 1996: Volume 11 Part 2 UN Doc
A/CN.4/SER.A/1996/Add.1 (Part 2) 58 (hereafter 1996 Draft Atrticles) atrt 44(2) (emphasis added).

11 Summaty Records of the 24th Meeting of the Sixth Committee (2 November 1993) UN Doc A/C.6/48/SR.24
para 57 (Brazil); Summary Records of the 26th Meeting of the Sixth Committee (3 November 1993) UN Doc
A/C.6/48/SR.26 paras 6 (Poland), 65 (Argentina).

12 Summaty Records of the 27th Meeting of the Sixth Committee (4 November 1993) UN Doc A/C.6/48/SR.27
para 47 (Austria).

13 Summary Records of the 22nd Meeting (1993) of the Sixth Committee (1 November 1993) UN Doc
A/C.6/48/SR.22 para 102 (Denmark on behalf of the Notdic countties); Summary Records of the 27th Meeting
(1993) para 18 (the US).

14 Summary Records of the 24th Meeting (1993) (n 11) para 4 (Sudan). On interest and sharia, see 2001 ILC Articles
(n 1) fn 620.

15 Crawford’s Third Report (n 6) Section 1.B.5.

16 Ibid paras 152, 198.

17 Ibid para 203, generally paras 200-206.

18 Ibid para 211, generally paras 207-211.

19 Ibid para 212.



1. Interest on any principal sum payable under these draft articles shall also be payable
when necessary in order to ensure full reparation. The interest rate and mode of
calculation shall be those most suitable to achieve that result.

2. Unless otherwise agreed or decided, interest runs from the date when compensation
should have been paid until the date the obligation to pay compensation is satisfied.”

The 2000 ILC session expressed support for the overall thrust of Crawford’s proposal. However,
the first sentences of both paragraphs were suggested for deletion as unnecessary, and various
proposals were made for expressing more precisely the date from which interest ran.*' In his
concluding remarks, Crawford expressed support for the majority view of addressing interest in a
separate article.”” In light of the discussion, the 2000 Drafting Committee provisionally adopted
on second reading draft Article 39 (Interest), with language identical to Article 38 of the 2001
Articles.” Suggestion by some States to express provision for interest under the rubric for
compensation was rejected, due to the distinct role in the framework of reparation that it could
play.”* In 2001, the ILC adopted commentary to (the renumbered) Article 38.” In the later work

touching upon interest, IL.C has reproduced Article 38 without change.”

B. Article 38 and Customary Law

The principle of award of interest in Article 38(1) builds on international jurisprudence going
back to S Wimbledon”" 1t was uncontroversial in the ILC second reading, and despite some
uncertainty over what Draft article 44(2) precisely stood for on interest, ‘neither the Special
Rapporteur nor any member of the Commission in the first reading debate denied that principle;

indeed almost all who spoke on the subject specifically supported it’.** The mixed reactions by
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States on drafting were underpinned by overall endorsement of the principle.” The International
Court of Justice (IC]) and other inter-State tribunals have endorsed Article 38(1),” and it is
routinely cited as customary in investor-State arbitration.” The conclusion is that Article 38(1) is

reflective of custom.

Article 38(2) sets out the starting date and the terminal date of the obligation to pay interest as,
respectively, ‘when the principal sum should have been paid’ and ‘until the date the obligation to
pay is fulfilled’.”” The ILC did not purport this provision to codify existing practice,” and the
subsequent dispute settlement practice is too varied to reflect newly emergent consensus on the
issue.” The conclusion is that the status of Article 38(2) remains, as the ILC intended, a useful

presumption but not a customary rule.

C. Content of Article 38

1. Content of Article 38(1)

a) Interest on any principal sum due under this chapter shall be payable when necessary in order to ensure

[full reparation.’

The first sentence of Article 38(1) is relevant for three points. First, entitlement to interest on the
principal sum representing its loss applies if that sum is quantified as at an earlier date than the
date of the settlement of, or judgment of award concerning, the claim and to the extent that it is
necessary to ‘ensure full reparation’.” Secondly, ‘principal sum’ is used instead of ‘compensation’

because interest is not an autonomous form of reparation, nor is it a necessary part of
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compensation in every case.”® By applying this proposition, the IC] has concluded that there is
no need to award interest if, in determining the amount to be awarded, passage of time has been
taken into account.” Thirdly, unlike what Draft article 44(2) seemed to be suggesting,” interest is
not limited to claims for loss of profits. Indeed, an example of a situation where award of
interest is not necessary for full reparation is precisely when loss of profit is already included as

part of the compensation because otherwise double recovery could be obtained.”

b)  ‘The interest rate and mode of calculation shall be set so as to achieve that result.’

The second sentence of Article 38(1) is relevant for three points. First, it does not set, even as a
presumption, the applicable interest rate and mode of calculation, but only refers back to the
benchmark of the overall purpose of ‘necessary in order to ensure full reparation’ in the first
sentence. Secondly, the ILC found no uniform approach regarding the applicable interest rate
(rate current in the respondent State, in the applicant State, international lending rates).* Nor has
subsequent dispute settlement practice led to greater uniformity, with the overall purpose of
ensuring full reparation implemented sometimes in setting the rate with sparse justification,”
differently before different mechanisms, different points in time in the same mechanism,*
different types of damage in the same case,” and different stages of dispute settlement.* This

variety of practice is in line with the ILC’s nod to the wisdom of judicial discretion.”

The third (and hardest) question relates to compound interest. The commentary notes the (then-
)general view of courts and tribunals against it, and concludes that ‘it cannot be said that an
injured State has any entitlement to compound interest, in the absence of special circumstances
which justify some element of compounding as an aspect of full reparation’.* In subsequent

inter-State cases, compound interest has been awarded in law of the sea disputes,” rejected in the

362001 ILC Atticles (n 1) art 38 Commentary 1; endorsed in Costa Rica v Nicaragua (n 30) [151]; DRC v Uganda (n
30) [401].

37 Costa Rica v Nicaragna (n 30) para 152; DRC » Uganda (n 30) para 401.

31996 Draft articles (n 10) art 44(2); also Arangio Ruiz’s Second Report (n 4) 56 draft article 9(1); Crawford’s
Third Report (n 6) para 195.

%2001 ILC Articles (n 1) art 38 Commentary 11, art 36 Commentary 33.

40 Ibid art 38 Commentary 10; further Arangio-Ruiz’s Second Report (n 4) paras 95-97; Penelope Nevill, ‘Award of
Interest by International Courts and Tribunals’ (2007) 78 BYBIL 255 Section I11.

4 Costa Rica v Nicaragna (n 30) para 153.

2 Iran and the US (2014) (n 38) paras 284-288.

3 Malta v Sao Tomé and Principe (n 30) paras 208-210.

4 Costa Rica v Nicaragua (n 30) paras 153-155.

5 2001 ILC Articles (n 1) art 38 Commentary 10.

¢ Ibid art 38 Commentaries 8-9; borrowing from Crawford’s Third Report (n 6) paras 208-211.

4 Malta v Sao Tomé and Principe (n 30) para 212 (with further references).

N

B



Iran-United Claims Tribunal,” and not requested in the ICJ.* In investor-State arbitration,
compound interest is increasingly, although not invatiably, awarded when requested.” There is
ground for reasonable disagreement on whether investment law is out of step,” or these claims,
frequently concerning the deprivation of income-producing property, are precisely where the ‘to
ensure full reparation’ proviso propetly applies.” The concern that compound intetest could
result in inflated or disproportionate awards, with the amount of interest greatly exceeding the

principal amount owed,” has played little explicit role in post-2001 dispute settlement practice.

2. Content of Article 38(2)

a) Interest runs from the date when the principal sum should have been paid’

Article 38(2) raises three issues. First, the ILC did not purport to codify custom, accepting that
‘[t]here is no uniform approach’ and ‘the circumstances of each case and the conduct of the
parties strongly affect the outcome’ and describing the provision set out merely as ‘useful’.”
Secondly, the starting date is expressed as ‘when the principal sum should have been paid’,”
mostly following Crawford’s suggested language,™ intended to reflect his point that ‘the decisive
date was that on which damage had occurred, but ... some flexibility was characteristically
shown by tribunals’.”’” The subsequent dispute settlement practice is mostly consistent with this
presumption,” but occasionally refers instead to dates of particular decisions in the
proceedings.”

b)  ‘until the date the obligation to pay is fulfilled’
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The terminal date is expressed as ‘the date the obligation to pay is fulfilled’, a point made already
in Arangio-Ruiz’s Second Report and uncontroversial throughout the drafting process.” It does
raise indirectly the distinction between pre- and post-judgment interest, often adopted in the

practice of international courts and tribunals,”

that the ILC did not engage with due to its
procedural character.”® While analytically persuasive, the distinction underscores the challenge for
formulating general secondary rules on content of responsibility, both autonomous from
particular institutions or procedures and almost invariably implemented only in such settings.
Indeed, post-judgment interest is functionally equivalent to secondary rules and applied
contiguously in dispute settlement practice, hence important for striking the overall balance, but
technically falls outside the scope of the ILC’s inquiry. The interaction between secondary rules
on the issue and the exercise of judicial discretion within varied and decentralised dispute

settlement mechanisms explain and justify the modesty of the ILC in not attempting to codify

existing practices.
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