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Abstract

The activities of volunteers and the voluntary sector are highly beneficial to society.
However, they are deterred by their fears of negligence liability, and this is impacting on
volunteering levels. Relieving both voluntary sector organisations (VSOs) and volunteers
from liability is not the correct solution since it forces victims to bear the cost of negligently
inflicted harm, and will encourage poor practices within the sector. Relieving VSOs and not
volunteers from liability is not the correct solution either since it places the cost of paying for
negligence on to volunteers or victims, people who are less able to loss-spread, and less able
to change their behaviour to reduce accidents. It may also result in volunteers withdrawing
their services. Relieving volunteers from liability, and not VVSOs is the right answer because
organisations are more able to loss-spread, and more able to change their behaviour to reduce

accidents. It will also promote and encourage volunteering.

This thesis makes the case for the introduction of statutory volunteer protection from
negligence. Such volunteer protection has the potential to generate considerable benefits to
society. The protection will provide a partial defence to volunteers, protecting them from
ordinary negligence outside of the motoring context, but not gross negligence. In turn, the
volunteer’s liability will be statutorily transferred to the VSO for which they volunteer. The
volunteer’s defence will be waived where the volunteer is insured for the loss, but their VSO
will also remain liable for their negligence. This protection is only available to organisational

volunteers.

Impact Statement

It is possible to find works which deal with the negligence liability of actuaries, accountants,
artists, builders, solicitors, surveyors, health professionals, and teachers, amongst many
others. However, it is surprising that a sector of the scale and importance of the voluntary
sector has not caught the attention of English tort law writers. No work is available which
deals with tort law and the voluntary sector in English law. This is even more surprising
given the evidence of volunteer concerns as to negligence litigation, and the political interest

in volunteer torts.



The size and importance of the voluntary sector mean that considering the sector’s interface
with the law of tort is overdue. This thesis addresses this gap. It is original in addressing
volunteer liability, voluntary sector torts, and in making the academic case for volunteer

protection from the tort of negligence.

This research may be useful for researchers, practitioners, policymakers, judges, and lawyers

working in the field of tort law, and also in the field of voluntary sector law.

Whilst issues of voluntary sector liability have attracted some attention in other common law
jurisdictions, and various forms of protection from liability have been introduced in these
jurisdictions, this thesis is the first time that a sustained academic case for volunteer
protection from negligence has ever been made. In doing so it has the potential for

significant policy impact.
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Chapter 1

Introduction

This thesis advances one big idea, that volunteers need to be protected from liability in

negligence, and that this is a socially desirable reform to make.

The activities of volunteers and the voluntary sector are highly beneficial to society.
However, they are deterred by their fears of negligence liability, and this is impacting on
volunteering levels. Relieving both voluntary sector organisations (VSOs) and volunteers
from liability is not the correct solution since it forces victims to bear the cost of negligently
inflicted harm, and will encourage poor practices within the sector. Relieving VSOs and not
volunteers from liability is not the correct solution either since it places the cost of paying for
negligence on to volunteers or victims, people who are less able to loss-spread, and change
their behaviour to reduce accidents. It may also result in volunteers withdrawing their
services. Relieving volunteers from liability, and not VSOs is the right answer because
organisations are more able to loss-spread, and change their behaviour to reduce accidents. It

will also promote and encourage volunteering.

This thesis argues that England and Wales should introduce statutory (hon-motor) volunteer
protection from negligence where the volunteer carries out community work for an
incorporated body, or a large unincorporated VSO. This should protect volunteers from
ordinary negligence, but not gross negligence. In addition it is argued that the protective
scheme should statutorily transfer the volunteer’s liability to the organisation, and there
should be no volunteer indemnity to the organisation. The volunteer’s protection should be
waived where they are insured for the loss. Victims will be provided for through a statutory
claim against the VSO which benefits from the volunteer’s services. This will promote and
encourage volunteering and encourage accident reduction, whilst simultaneously providing

for victims.



Originality

This thesis advances an original claim that volunteers should be protected from claims in
negligence. Itis the first time that a sustained academic case has been made for volunteer

protection in the common law world.

It is the first work to examine the position of volunteers and the voluntary sector in the
English law of negligence. Prior to this thesis the position of volunteers in the current law of
negligence was unknown. It is also the first work to discern the position of liability for
volunteers in English law.! 1t is the first work to examine and compare the schemes of
volunteer protection found across the common law world, and also the first work to discern
the underlying policies behind them, and to make the case for volunteer protection in English
law. It is also the first work in English law to examine organisational protection within the

voluntary sector.

Structure

Chapter 2

For the importance of the reform proposed by this thesis to be clear we need to understand

what the voluntary sector is, and its significance.

Chapter 2 shows that the importance of facilitating the sector is not simply the value of the
additional services that the sector will deliver, but also the enhancing of communities, and
our democracy. It deals with changes to the sector in recent decades, including increased

professionalisation. Chapter 2 also considers volunteer motives.

This chapter also deals with material relating to voluntary sector negligence and liability

concerns. These are also addressed in Chapters 3 and 8.

! Save the author’s own articles.
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Chapter 3

Volunteer torts involve a triangle of interests, that of victim, volunteer, and VSO. These

interests may clash.

Figure 1 — The Volunteer Tort Triangle

The Volunteer Tort Triangle VS0

Possible Vicarious Liability Claim

Possible Direct Duty Claim Selected
Possible NDD Claim Trained

Possible Governance Involvement? Managed

Victim Nezlizence Volunteer

Before we deal with the systems used to protect the sector from tort in other jurisdictions we
need to know what the sector’s current liability position is in English law. Chapter 3 deals
with the liability of volunteers in negligence. It establishes that at both the duty of care, and
standard of care stages in negligence volunteer status is not taken into account. Further,
despite the drafting history of the Compensation Act 2006, and the Social Action
Responsibility and Heroism Act 2015,% they do not alter volunteer standards of care. Instead,
they represent lost opportunities to implement meaningful volunteer protection which also

provides for victims and helps to prevent accidents.

The volunteer protection scheme adopted by this thesis introduces a special statutory defence
for volunteers. This is superior to eliminating or reducing volunteer duties or standards of

care, which would simultaneously protect both volunteers and VSOs at the cost of victims.

2 <SARAH"’.
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Chapter 4

Chapter 4 deals with liability for volunteers; that is organisational liability for the torts of

their volunteers.

Whilst Chapter 4 demonstrates that vicarious liability has a potentially broad reach within the
sector, it does not cover all organisational volunteers. Chapter 4 also demonstrates that in
some circumstances a volunteer’s tort may place a VSO in breach of its own direct duties or

non-delegable duties to victims.

This thesis proposes a statutory transfer of liability from volunteer to organisation which will
also apply in situations where the present law does not result in organisational liability. It
thus represents a broadening of VSO liability. The reasons for doing so are advanced in
Chapters 7-8.

Chapter 5

Other common law jurisdictions have treated the voluntary sector and volunteers very

differently from English law.

It is necessary to examine materials from the US, Australia, and Ireland in some detail
because they provide us with considerable insights into how the sector can be protected from
tort liabilities. This thesis is not making claims about what the law in the US, Australia, or
Ireland should be; instead this material is used to shed light on what English law should be.

There are two basic models used in other common law jurisdictions to protect the voluntary
sector. Firstly there is organisational protection which protects the VSO itself from liability.
Secondly there is volunteer protection which protects the volunteer from liability. Chapter 5
examines the main categories of organisational protection found in the common law:

charitable immunity from tort, and liability caps.

Charitable immunity was developed in the US based on English materials. Despite
suggestions to the contrary it still operates in a number of US jurisdictions. Chapter 5 rejects

charitable immunity’s theoretical justifications as doctrinally incoherent, and unsustainable in

12



an English law context. It demonstrates that the only coherent rationale for the doctrine is

public policy. Liability caps too may also only by justified by recourse to public policy.

Chapter 6

The second model used to protect the sector is volunteer protection. In order to consider the
range of possibilities available for English law Chapter 6 examines the volunteer protection
schemes present in the US, Australia, and Ireland. In examining them we encounter

innovations that we can learn from, and which are key to the scheme that this thesis proposes.

Chapter 6 deals with the background to each scheme. Without understanding their context we
will not understand their purpose. The voluntary sector concerns in each jurisdiction prior to
the enactment of volunteer protection legislation, and also the themes behind the legislation

are similar. These concerns are also similar to those expressed by the sector in the UK.

Chapter 6 demonstrates that volunteer protection schemes across the common law world all
adopt a similar approach. They all have an organisational requirement; a volunteer must
work for an organisation. They all operate in the context of a liability transfer; the volunteer’s
liability is transferred to the organisation. They all contain a personal partial defence for the
volunteer that does not apply to the organisation. This means that the regimes transfer the
loss from the volunteer to the organisation, whilst simultaneously protecting volunteers, and

providing for victims. The schemes appropriately exclude motor vehicle accidents.

Chapter 6 demonstrates that the schemes have two main approaches to the personal partial
defence. Firstly, there is the objective approach, based on gross negligence. Here the
volunteer is not liable for negligence, but is liable for gross negligence. Secondly, there is the
subjective approach, based on good faith. Here the volunteer is not liable where they are in
good faith. Chapter 6 argues that if a partial volunteer defence is desired an objective

approach, based on gross negligence is superior.
Given that liability transfer is integral to the design of the all of the statutes, (and the regime

this thesis proposes), Chapter 6 argues that where such a transfer is desired a statutory

transfer, rather than one reliant on common law vicarious liability, is superior.

13



Chapter 6 also examines the provisions concerning the nature of the organisation and work
necessary to trigger volunteer protection, which volunteers the schemes apply to, indemnities,
and insurance waivers. Discussing these matters helps us to consider the shape of the scheme
that this thesis proposes. Chapter 6 also examines relevant case law and practice relating to

the statutes.

Chapter 7

Before we can reach our conclusion on VSO and volunteer protection we need to discuss
what the impact of organisational protection, or volunteer protection may be, and their fit
with policy considerations in tort and tort theories. These are dealt with in Chapters 7 and 8

respectively.

It is difficult to demonstrate in advance the consequences of introducing legal change. The

best we can do is attempt a prediction using the best available tools.

Chapter 7 uses positive economic theory. It is necessary to distinguish this from normative
economics. Chapter 7 is not elevating economic principles to normative principles of law, it
IS not arguing that volunteer protection is more efficient and therefore should be introduced.
Instead it is attempting to demonstrate what the impact of such regimes may be.

After countering objections to using rational choice theory in the context of altruism (and not

all volunteers are altruists), it is applied to both volunteer and VSO protection.

Since behavioural economics has led some tort scholars to dismiss the insights of rational
choice theory Chapter 7 examines known heuristics and deviations. Chapter 7 also examines
the available empirical evidence, which demonstrates the impact of tort, both generally, and
also in the volunteering context. Further, it examines material specific to volunteer

protection.
No methodology can prove in advance that a particular legal change will result in a change in

human behaviour, but it can predict the potential outcomes of legislative changes. Chapter 7

argues that where positive economic analysis, adjusted for known heuristics, produces a
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prediction supported by the available empirical evidence that we should take its predictions

seriously.

Chapter 7 demonstrates that using the best predictive tools and material available to us that
tort law deters volunteers, and that volunteer protection is likely to increase volunteering. It
also suggests that organisational liability is likely to lead to organisations taking greater care
and introducing accident reduction systems. Chapter 7 also demonstrates that providing only
partial volunteer protection ensures that negligence will still assert some deterrent effect on
volunteers. A complete volunteer immunity would significantly remove such deterrence.
Chapter 7 also shows that organisational protection is likely to reduce the deterrent effect
operating on VSOs, reducing care at the organisational level, and increasing accidents. It
will also mean that volunteers will be more likely to face claims, increasing tort deterrence
for volunteers, which may lead to lower volunteering levels. Further, Chapter 7 shows that
applying volunteer protection within grassroots unincorporated association VSOs may lead to

problematic consequences.

The case for volunteer protection cannot simply rest on Chapter 7. There is insufficient
certainty in the predictive model used. What is important is that it appears to demonstrate
that the legislation is likely to promote a positive outcome, increasing volunteering, and
decreasing accidents.

Chapter 8

After countering the arguments typically made for protecting VSOs, Chapter 8 argues against
organisational protection due to the need to regulate the sector, provide accountability, the
change in the nature of the sector, the contract culture, the availability of insurance, and the
fact that to protect organisations would be at the expense of volunteers or victims. Chapter 8
also rejects damages caps as arbitrary and unsuited to the English context, arguing that they
concentrate losses on volunteers and also vulnerable victims, and that caps disproportionately

protect the greatest wrongdoers.

Chapter 8 makes the case for the volunteer protection scheme. It argues that it promotes
enterprise liability since the organisation, not the individual who gives their time freely, is

liable to pay the true cost of the enterprise. The organisation is also better able to identify
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and reduce risk. By transferring the loss to the organisation and away from the volunteer or
victim, the scheme promotes loss-spreading. It also promotes the deterrent and regulatory
functions of tort. It focuses tort’s deterrence at the organisational level, which is best able to
eliminate or mitigate risk. At the same time it encourages volunteers, and provides for
victims. Chapter 8 notes that these arguments for volunteer protection apply to some, but not

all, classes of unincorporated VSOs.

Chapter 8 argues that since the scheme only provides partial protection to volunteers it will
reduce tort’s deterrent effect and encourage volunteering, whilst still harnessing tort’s

deterrent power to ensure that volunteers do not become reckless.

Chapter 8 repudiates potential objections to volunteer protection based on corrective justice.
Further it dismisses the objection that volunteer protection will victimise the vulnerable,
principally on the grounds that it primarily functions to attribute the breach of duty to the
organisation, not the volunteer. A claim against an organisation is likely to be of greater

value than a claim against a volunteer.

Chapter 9

Chapter 9 argues against restricting volunteer protection to where the organisation can meet
the transferred liability since this would make protection dependent on the VSO’s whim. It
would also introduce significant uncertainty as to the defence, since it might not be possible
to judge in advance whether an organisation can meet the claim until final judgment. Unless
it was very clear that the organisation could meet the loss volunteers would be joined to
actions to deal with this possible eventuality, and prevent the need to re-litigate the facts.
Such a restriction would significantly undermine the defence’s purpose since few volunteers

would be able to know in advance whether or not they would be protected.

It is important to not let the risk of judgment-proofing undermine the case for volunteer
protection. As argued in Chapter 6 the volunteer’s personal defence which this thesis
proposes should be waived where the volunteer is insured, (although the statutory liability of
the organisation remains in such cases). The defence thus only protects volunteers from
claims for which they are uninsured. Where the organisation is unable to meet the claim it is

unlikely that the victim will have lost much since they have lost a claim against an uninsured
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individual, and this has been replaced with the claim against an insolvent organisation. In
most cases organisational claims are more valuable. It is also possible to solve the issue of

judgment-proofed organisations in this context, through anti-judgment-proofing provisions.

Chapter 9 advances that volunteer protection should apply in the context of some, but not all
types of unincorporated association VSOs. Apart from in the case of organisations carrying
out work under contract with the state, there should be no state indemnity in the case of an
insolvent VSO. If the state were required to pay for such losses this would encourage further

state regulation of the sector, and significantly undermine the sector’s independence.

Chapter 9 also rejects any additional requirement for compulsory insurance for the sector
which would not apply to other sectors, since this would limit voluntary sector activity and
potentially exclude communities from volunteering. This would erode the sector’s

democratic role.

Methodology

This thesis uses a mixed methodology. It uses a law in context methodology by examining
tort within the voluntary sector context, the relevance of the legal analysis being established
by the political, social and economic aspects of volunteering.* It is also necessary to use

doctrinal scholarship® to discern the existing state of English law.

Given the limited materials available in English tort law, and the significant statutory
interventions to protect volunteers or VSOs in other common law jurisdictions, a comparative
methodology is used. Law makers regularly draw on comparative material.® Here the
comparative analysis is limited to other common law jurisdictions. Within this legal family,’

tort law has the same structure and language, whereas the structure and style of other systems

¥ See William Twining, Law in Context, Enlarging A Discipline (OUP 1997) ch 3; Philip Selznick, ‘Law in
Context Revisited’ (2003) 30 JLS 177.

* Ross Cranston, ‘Law and Society: A Different Approach to Legal Education’ (1978-9) 5 MonashULRev 54,
65.

> See Jenny Steele, ‘Doctrinal Approaches’ in Simon Halliday (ed) An Introduction to the Study of Law (W
Green 2012) 5.

® Konrad Zweigert and Hein Kétz, Introduction to Comparative Law (Tony Weir tr, 3rd edn, OUP 1998) 16.
"ibid 180; H Patrick Glenn, Legal Traditions of the World (5th edn, OUP 2014) ch 7.
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of extra-contractual liability outside the common law may differ significantly.® It is thus
easier to draw lessons from common law materials. Further, if legal transplants are desired,
they are more likely to be accepted if they use similar concepts and structures.® Likewise
there is a strong similarity between the roles of VSOs and the sector’s tort concerns in these
jurisdictions. Further, limiting the study to common law jurisdictions helps to prevent

superficiality in comparison.

In determining what the impact of volunteer or organisational protection in England might be
a positive economic analysis (as adjusted for known heuristics in the light of behavioural
economics) is apt, along with an examination of existing empirical material. A small quantity
of original empirical data is also generated to analyse volunteer protection’s application in
litigation in other jurisdictions. Finally, given that this thesis makes the case for volunteer
protection, and rejects organisation protection, it is necessary to advance a normative

argument, and engage with tort theory.

® Gerhard Wagner, ‘Comparative Tort Law’ in Mathias Reiman and Reinhard Zimmermann (eds), The Oxford
Handbook of Comparative Law (OUP 2006) 1005-1010.

° Otto Kahn-Freund, ‘On the Uses and Misuses of Comparative Law’ (1974) 37 MLR 1; Mathias Siems,
‘Malicious Legal Transplants’ (2018) 38 LS 103; cf Alan Watson, ‘Legal Transplants and Law Reform’ (1976)
92 LQR 79; Alan Watson, Legal Transplants (2nd edn, Univ of Georgia Press 1993); Michele Graziadei,
‘Comparative Law as the Study of Transplants and Receptions’ in Reiman and Zimmermann (n8).
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Chapter 2

The Significance of the Voluntary Sector

Introduction

To understand why statutory volunteer protection is desirable, why it deserves Parliamentary
time, and why it is worth writing a thesis dealing with the interface between the voluntary
sector and negligence, we need to understand the role of the sector, and its importance to
society. Since this thesis is only concerned with the voluntary sector, and not individual acts
of altruism this chapter also helps to explain the sector’s boundaries, and thus the project’s

parameters.

This chapter examines the sector’s size, diversity, scope, and functions. It considers who is a
volunteer, and their motivations. It also highlights volunteer negligence litigation and sector
concerns in relation to negligence liability (see also Chapters 3 and 7). This material is
essential to understand later arguments in Chapter 8, particularly in relation to enterprise
liability, deterrence, and risk management. Understanding volunteering motives is also
necessary since volunteers are a key group that we seek to influence, and/or protect through

volunteer protection.

Scale of the Sector

The scale of the UK’s voluntary sector emphasises this project’s importance. The UK has
one VSO per 400 people.! In 2016-17 it is estimated that 11.9 million people formally
volunteered on a regular basis, whilst 19.8 million people formally volunteered at least once.?
The UK has more full time equivalent volunteers than there are paid employees in the

construction sector.® The voluntary sector also employs 880,556 people.*

! “UK Civil Society Almanac 2015, Geography’ (NCVO, 2015)
<http://data.ncvo.org.uk/a/almanac15/geography/> accessed 21 August 2018, (no equivalent calculation in 2018
Almanac).

2 ‘UK Civil Society Almanac 2018, Volunteering Overview’ (NCVO, 2018)
<https://data.ncvo.org.uk/a/almanac18/volunteering-overview-2015-16/#Formal_volunteering> accessed 21
August 2018.

® Andrew Haldane, Chief Economist, Bank of England, ‘In giving, how much do we receive? The social value
of volunteering’ (Lecture to the Society of Business Economists, London, 9 September 2014) 5.

* ‘UK Civil Society Almanac 2018, Fast Facts’ (NCVO, 2018) <https://data.ncvo.org.uk/a/almanac18/fast-facts-
2015-16/> accessed 21 August 2018.
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The sector contributes an estimated £15.3 billion per year (0.8%) to the UK’s gross value
added.® This is higher than that generated by agriculture (£8.3 billion), and comparable to the
GDP of Estonia.’ However, the measurement is misleading if it is used to demonstrate the
sector’s scale, since it only takes paid work into account, and does not include the work of
volunteers. The Office of National Statistics has estimated that regular volunteering (once a
month, or more) is worth £23.9 billion per year to the UK, (1.5% of GDP).” The European

Commission estimates that the UK’s volunteer contribution to GDP is between 2-3%.8

Diversity of the Sector

The voluntary sector is diverse in the size, aims, motivations, and activities carried out by
VSOs. The need to maintain its diversity has been recognised at the highest levels of
Government.® Whilst the sector’s income is dominated by large charities'” it extends
significantly beyond charities. Not all VSOs pursue exclusively charitable purposes, or have
sufficient public benefit to be charitable. Some may also pursue political purposes.

At one extreme the sector includes large well-funded formally structured entities with
international footprints, managed by paid employees. Where volunteers are recruited for
specific roles, they are trained and directed: a ‘vertical’ form of volunteering. At the other
extreme are informal, unfunded, unincorporated associations, led by volunteers. All of their

activities are undertaken by volunteers: a ‘horizontal’ form of volunteering.™

The former may be more visible due to their size, prominence within government policy,
deployment of a large numbers of volunteers, and use of sophisticated public relations
strategies to remain in the public eye. > However, the importance of the latter category of

VSOs is often underestimated, perhaps due to the small size of such organisations, their lack

® “UK Civil Society Almanac 2018, Economic Value’ (NCVO, 2018)
<https://data.ncvo.org.uk/a/almanac18/economic-value-2015-16/> accessed 21 August 2018.

® ‘UK Civil Society Almanac 2015, Economic Value’ (NCVO, 2015)
<http://data.ncvo.org.uk/a/almanac15/economic-value/> accessed 21 August 2018.

"Rosemary Foster, ‘Valuing Voluntary Activity in the UK’ (Office for National Statistics 2013) 1.

® European Commission-DG EAC, ‘Volunteering in the European Union, Final Report’ (EC 2011) 11.

®Nick Clegg, ‘Message from the Deputy Prime Minister’ in The Compact (HM Government 2010) 3. The 2010
Compact currently remains in force.

10 “UK Civil Society Almanac 2018, Size and Scope’ (NCVO, 2018) <https://data.ncvo.org.uk/a/almanac18/size-
and-scope-2015-16/> accessed 21 August 2018.

1 Colin Rochester, Angela Ellis Paine, and Steven Howlett, Volunteering and Society in the 21st Century
(Palgrave 2010) 10-13.

" ibid 11.
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of media engagement, or the perception that they may be operating in their members’

interests. Nevertheless their contribution is significant.™

These extremes merely represent two ends of the VSO spectrum. It would be improper to
conceptualise all VSOs as fitting into one of these two categories. For instance a large
national VSO with a complex organisational structure including employees specialising in
volunteer management, may be led by volunteer trustees and take the form of an
unincorporated association or trust. Such a VSO may offer both vertical and horizontal
volunteering opportunities. Likewise, a small community group adopting a horizontal

volunteering model may be incorporated, and hold considerable assets.
That the sector is not co-extensive with the charitable sector demonstrates the limitation of
protective mechanisms such as charitable immunity (see Chapter 5). It also alerts us to the

need to carefully define the sector within any volunteer protection scheme.

The Voluntary Sector?

Given the sector’s diversity it is notoriously difficult to define its parameters.™ It includes

charities, mutuals, co-operatives, and community organisations.

The National Council for Voluntary Organisations (NCVO) describes VSOs as organisations
that consist of ‘people with shared values com[ing] together to achieve something
independently of state and markets’.*> An organisational requirement distinguishes the sector
from individual acts of altruism.*® This point is key for this thesis; we are not concerned with
the torts of individual altruists, only the torts of volunteers. As illustrated in the voluntary
sector tort triangle in Chapter 1 this means that volunteer torts occur in three party situations:
victim, volunteer, and organisation. However, in this context ‘organisation’ is a very broad

concept ranging from a large incorporated body to a small informal unincorporated

3 Colin Rochester, ‘The Neglected Dimension of the Voluntary Sector: Measuring the Value of Community
Organisations’ in Cathy Pharaoh (ed), Dimensions of the Voluntary Sector (CAF 1997).

4 Brian Dollery and Joe Wallis, The Political Economy of the Voluntary Sector (Edward Elgar 2003) 2-4;
Alison Dunn, ‘Introduction’ in Alison Dunn (ed), The Voluntary Sector, the State, and the Law (Hart 2000) 1;
Jonathan Garton, The Regulation of Organised Civil Society (Hart 2009) 23.

1> ‘Independence and Values’ (NCVO) <https://www.ncvo.org.uk/policy-and-research/independence-values>
accessed 21 August 2018.

16 Garton (n14) 37.
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association consisting of a handful of volunteers, and everything in between. The sector is
independent of the state and the for-profit sector. Its purpose is not to make and distribute
profits to its owners, and it does not derive its power from the state or exercise public
functions.”” VSOs may have paid workers and/or managers, but to be a VSO an organisation
needs to significantly rely on volunteers as part of its workforce and/or leadership.*® These
differences mean that the sector may interact with tort differently than other sectors (see
Chapter 8).

There is some sector overlap. VSOs may contract with the state to deliver services; and some
mutuals distribute profits to members.™ Volunteers may also be found in local authority
libraries or schools, government entities such as the Cadet Forces, international bodies such
as the United Nations, and even private sector organisations. If we desire to implement
volunteer protection and also wish to protect these volunteers, this will influence the

scheme’s drafting.

Function of the Sector

Volunteering’s social value goes beyond the economic value of the services and relieving

state burdens.?

The voluntary sector carries out functions that other sectors do not. Public goods are not
typically provided by the private sector, since they are unlikely to be profitable. Instead they
are frequently provided by the state,”* and paid for by the whole of society through taxation.
This helps to prevent free-riding.?> However, a democratic state will never produce all of the
public goods desired by members of society. It will only provide those approved by the
majority, or at least by those with a significant political voice. Diverse minority demands

may therefore be unsatisfied by the state, but supplied by the voluntary sector.”® The sector is

" Richard Best, ‘Foreword’ in Dunn (n14) vi; Garton (n14) 21-22, 36.

18 Jeremy Kendall and Martin Knapp, The Voluntary Sector in the United Kingdom (Manchester UP 1996) 18.
19 Garton (n14) 21, 39; cf Kendall and Knapp (n18) 18, who exclude such organisations.

0 Garton (n14) 41.

2! Burton Weisbrod, The Nonprofit Economy (Harv UP 1988) 5.

?2 James Douglas, ‘Political Theories of Nonprofit Organization’ in Walter Powell (ed), The Nonprofit Sector A
Research Handbook (1st edn, Yale UP 1987) 44-5; Garton (n14) 41.

% Burton Weisbrod, ‘Toward a Theory of the Voluntary Sector in a Three Sector Economy” in Susan Rose-
Ackerman (ed), The Economics of Nonprofit Institutions (OUP 1986) 22-32; cf Lester Salamon and Helmut
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perceived as more trustworthy than for-profits. This is important where it is not easy to
assess whether an organisation is delivering the best service, particularly in a public goods
context.?* Unlike for-profits the sector has few incentives to cut corners to maximise profits.
The sector does more than simply fill gaps left by other sectors. It also plays an important
democratic function, allowing people to find solutions to social problems, without needing to
rely on the state. It can advocate minority interests, including those of disadvantaged
groups,” and empower disadvantaged communities through mutual self-help, providing self-
determination and services delivered with greater understanding. The sector’s independence
from government also means that communities can avoid the stigma associated with
receiving government services.?> Community proximity means that the sector can have
greater efficiency and expertise than the state, permitting a more targeted provision of
services.”” The sector helps to strengthen community ties, enhance social cohesion, and
broaden community support networks. It is also an important conduit for altruism.

VSOs can contribute towards government accountability, promote citizen involvement in
society,? help shape policy, and can speak on behalf of their volunteers and beneficiaries —
providing a voice to grassroots concerns.?’ They are often trailblazers, in many cases with the
state subsequently following.*® Encouraging volunteering is thus likely to enhance

communities and our democracy.

Any scheme to protect volunteers must respect the sector’s independence, not encourage state
interference with the sector, and continue to permit it to speak truth to power. The
importance of the sector’s high reputation in facilitating its ability to meet demands for public
goods and its ability to contribute towards government accountability must also be borne in

mind.

Anbheier, ‘Origins of Civil Society: Explaining the Nonprofit Sector Cross-Nationally’ (1998) 9 Voluntas 213;
Garton (n14) 54.

# Henry Hansmann, ‘The Role of Nonprofit Enterprise’ in Susan Rose-Ackerman (ed) (n23).

 Alison Dunn, ‘Political Activity and the Independence of the Voluntary Sector’ in Dunn (n14) 145,

%% Douglas (n22) 50.

" Garton (n14) 57-9.

% jbid 71-73; NCVO, ‘Commission on the Future of the Voluntary Sector, Meeting the Challenge of Change,
Voluntary Action into the 21% Century’ (NCVO 1996) 3-4.

% Dunn, “Political Activity’ (n25) 143-5.

¥ Douglas (n22) 48.
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Organisation?

The sector’s diversity is reflected in the range of VSO legal forms. The forms available
depend on whether a VSO’s objects are charitable. An incorporated VSO may take the form
of a company limited by guarantee or by shares, a charitable incorporated organisation, an
industrial and provident society, a friendly society, a community interest company, or a
corporation. An unincorporated VSO may take the form of a trust, or an unincorporated

association.®

Whilst the majority of VVSOs are unincorporated, such forms are less suited to the largest
organisations (see below). Detailed statistics on VSO legal forms are unavailable, however,
they are available for charities. Whilst not all VSOs are charities such statistics help to
illustrate the position within the wider voluntary sector. Indeed the NCVO uses data on

charities, and not the broader sector for its annual almanac.

Unlike the Charity Commission for England and Wales, the Office of the Scottish Charities
Regulator keeps a public record of each of the legal forms adopted by charities by income.
Amongst Scotland’s three hundred largest charities by income, only five take the form of an
unincorporated association, and two take a hybrid form — including both incorporated and

unincorporated forms.*

%1 Con Alexander & Others, Charity Governance (2nd edn, Jordans 2014) 17, [2.3]-[2.4].

%2 Scottish Law Commission, Report on Unincorporated Associations (No 217, 2009) [1.1].

% Office of the Scottish Charity Regulator, ‘The 300 highest income charities’ (OSCR)
<https://www.oscr.org.uk/about-charities/search-the-register/the-300-highest-income-charities/> accessed 9
April 2020. The law of unincorporated associations in Scotland is shared with the rest of the UK (SLC Report
(n32) [1.2]).
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Table 1 — Charity Legal Forms by Income in England and Wales*

Annual Income Companies Charitable CIO Foundation | Other
(%) Incorporated (%) (%)

Organisation

(CIO) Association

(%)
Top 300 68.00 0.00 1.00 31.00
Others over £1M | 77.27 0.73 2.31 19.68
500k-1M 64.30 1.71 4.76 29.23
250k-500k 51.54 2.32 6.15 39.99
25k-250k 24.44 3.90 7.80 63.85
10k-25k 9.17 2.63 6.62 81.57
Below 10k 8.33 1.72 5.74 84.18
All Charities 19.55 3.44 9.11 67.88

Within England and Wales, less precise data is available. However, as the income bracket
increases the percentage of charities taking the form of companies increases. The
relationship between size and incorporation in the CIO categories is more complex. The
percentage increases as the size of the charity increases, until the £250-500k category, after
which it declines. The ‘other’ category includes unincorporated associations and trusts. A
significant majority of small charities are in this category, and the percentage in this category
declines as the annual income increases. However, the percentage in this category then
increases for the very largest charities. This does not mean that there is a percentage increase
in the use of unincorporated forms by the largest charities when compared to the immediately
preceding two income brackets. Instead this category also includes charities which are
corporations by Royal Charter, or by Act of Parliament. This includes universities, private
schools, learned and professional societies such as the Royal Society, the Royal College of
Surgeons, and the Royal College of Nursing; and leading national charities such as the British
Red Cross, Scout Association, Royal British Legion, and the Guide Association. Within the

largest income categories many charities classified in the ‘other’ category take this form -

% Email from Charitycommission.gov.uk to author (29 April 2020).
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14% within the top 300 have Royal Charters, and 2% are incorporated by Act of
Parliament.®® Charities with the lowest incomes in the ‘other’ category are less likely to hold
Royal Charters (0.29% of charities with an income under £1000), and primarily take the form
of unincorporated associations and trusts. This is likewise the case for those in mid-income

brackets.

This can be confirmed by examining data on the governing documents recorded by the
Charity Commission and categorising them into incorporated and unincorporated forms.*®
Through this method it is possible to classify 86% of the top 300 charities as incorporated,
and 6.67% as unincorporated, whereas with charities with an income of £1-10,000, 15.88%
may be classified as incorporated, and 70.47% as unincorporated. The status of the others is

unclear on the data.*” The rate of incorporation increases as income increases.

The sector’s output is dominated by a small number of large, predominantly incorporated
organisations. Official statistics are only available for charities, and not all VSOs. Within
Scotland incorporated charities generate the most income.*® For England and Wales the
Charity Commission does not produce income statistics by legal form but rather by income
bracket. Whilst small charities are largest in number, there being 65,176 charities with an
income of £0-£10,000 (38.8% of charities), they represent merely 0.3% of the charitable
sector’s income. On the other hand there are 2,263 charities with an income of £5,000,000
plus (1.3% of charities), representing 72.5% of the charitable sector’s income.** Within the
broader voluntary sector most VSOs are small — 82% having an income below £100,000,
representing 4% of the sector’s income, but VSOs with an income above £1,000,000 account
for over 82% of the voluntary sector’s income. This latter group also account for 81% of the

sector’s spending, and 87% of its total assets. “° Smaller organisations which tend not to

zz Email from Charitycommission.gov.uk to author (27 May 2020).

ibid.
¥ Incorporated: Memorandum and Avrticles, Royal Charter, Acts of Parliament, Statutory Instrument, ClOs.
Unincorporated: Trust Deed, Constitution, Rules, Will, Declaration of Trust, Conveyance, VVolumes/Reports,
Deeds of Gift, Minutes of Meeting, Conveyance and Declaration of Trust, Lease and Declaration of Trust, Bye
Laws, Lease, Letter, Governing Document not known. Using data from: Email (n35).
% SLC Report (n32) [1.3].
¥ Charity Commission, ‘Recent Charity Register Statistics’ (CC, 18 October 2018)
<https://lwww.gov.uk/government/publications/charity-register-statistics/recent-charity-register-statistics-
charity-commission> accessed 9 April 2020.
“0 UK Civil Society Almanac 2019, ‘How Many Voluntary Organisations Are There?’ (NCVO, 2019)
<https://data.ncvo.org.uk/a/almanac18/income-sources-2015-16/> accessed 9 April 2020.
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incorporate, account for 2% of the sector’s income in Scotland.** Whilst income and

spending is not the same as volunteering output, it is still a good measure of VSO activity.

Incorporated v Unincorporated

Unincorporated association VSOs are aggregates of their members, bound through mutual
contracts. They are not legal persons, and do not have limited liability. It is the simplest
structure a VSO can adopt, and may be chosen due to lower establishment costs, reduced
regulatory requirements, ease of establishment and winding up,** and to provide democratic
control.*®* The VSO’s rules may be easily varied, and its officers do not have statutory duties
of care towards the VSO or its members. Unless provided for in statute they are otherwise
unregulated, they also do not need to file annual accounts or returns.** Some of the least
formal grassroots groups may adopt this form almost by accident, since such an organisation
may be created very easily and without formality. Other unincorporated VSOs may take the

form of a trust.

The absence of legal personality makes unincorporated forms less practicable for
organisations with significant property, employees, and operations. An unincorporated VSO
cannot own property or lease land. Instead it must be held by trustees on trust for the VSO’s
purposes if they are charitable, or for the members if not.** A VSO’s management
committee’s composition is likely to change more frequently than its premises thus from time
to time the property will need to be transferred to new office holders otherwise title to the
property may be held by former office holders, or former members.*® Unincorporated VSOs
with significant freehold or leasehold property may therefore face higher administrative

costs.*’

*1 SLC Report (n32) [1.1]

*2 Nicholas Stewart, Natalie Campbell, Simon Baughen, The Law of Unincorporated Associations (OUP 2011)
4-12 [1.09]-[2.03]; Worthing Rugby Football Club Trustees v Inland Revenue Commissioners [1985] 1 WLR
409 (Ch) 413 (Peter Gibson J).

** Don Bawtree and Kate Kirkland, Charity Administration Handbook (5th edn, Bloomsbury 2013) 56-57, [2.8]-
[2.14].

* Stewart, Campbell, and Baughen (n42) 7, [1.20].

** ibid 60-70 [3.01]-[3.24]; Peter Luxton, The Law of Charities (OUP 2001) 259, [8.21]; Alexander (n31) 17,
[2.3]-[2.4].

* SLC Report (n32) [2.12].

*" Stewart, Campbell, and Baughen (n42) 8, [1.21].
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Unincorporated VSOs can only enter into agreements in other’s names. For instance their
employees have contracts of employment with individuals, typically the VSO’s officers, not
the VSO itself. The liability of those who contract on a VSO’s behalf is personal, potentially
exposing them to substantial liabilities.”® Where the individuals act within their authority
they may be able to seek indemnification from the VSO’s assets, but if these prove
inadequate any shortfall needs to be met by the individuals.*® The contracting individuals are
only entitled to additionally recover from other members of the association where they have
assented to or ratified the contract.® When the relevant member ceases to be a member, or

ceases to hold office, contracts need to be remade with another member.>!

Unless otherwise provided by statute unincorporated VSOs may not be the subject of tort
claims.®® We will deal with this further in Chapter 4. Such claims may lead to extensive
personal liability for individual tortfeasors and/or the membership. Tort claims are more

likely to exceed the VSO’s funds than contract claims.

Tort claims arising out of an unincorporated VSO’s activities will typically be made through
representative proceedings under CPR r.19.6 brought against the VSO’s executive committee
representing its membership. Unlike contractual claims, with tort claims the liability of the
VSO’s ordinary members is joint and several and the judgment may be personally enforced in
full against every member. Even members who are not involved in the VSO’s management

may still incur substantial liabilities.>*

That unincorporated structures may expose volunteers to significant liabilities is illustrated by
the Ynysybwl! Rugby Club litigation, where to secure a judgment for £85,000 the club
treasurer had a charge registered against his house; by litigation where a VSO’s

management committee were liable for an employee’s fraud and the VSO’s debts;*® and by

“® ibid 71 [3.30]; Luxton (n45) 259, [8.21]; Alexander (n31) 17, [2.3]-[2.4].

*% Wise v Perpetual Trustee Co Ltd [1903] AC 139 (PC); SLC Report (n32) [2.4].

%0 Note Minnitt v Lord Talbot (1876) 1 LR (Ir) 148, (1881) 7 LR (Ir) 403.

>! Stewart, Campbell, and Baughen (n42) 8 [1.21].

>2 |ondon Association for the Protection of Trade v Greenlands Ltd [1916] 2 AC 15 (HL).

> SLC Report (n32) [2.8].

> Stewart, Campbell, and Baughen (n42) 188-202, 269, [8.02]-[8.44], [11.55].

*® Dave Edwards, ‘Rugby Club’s £60k appeal in “crippling” legal battle’ Wales Online (28 February 2013)
<http://www.walesonline.co.uk/news/local-news/rugby-clubs-60k-appeal-crippling-2496284> accessed 21
August 2018.

% Lynne Russell and Duncan Scott, Very Active Citizens? The Impact of Contract Culture on Volunteers
(University of Manchester 1997) 31.
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Chandra v Mayor.*’ In Chandra a volunteer committee member of a charitable
unincorporated VSO was sued in a representative capacity in an employment dispute. After
paying the judgment sum, interest, and costs on account, (total circa £82,000) he sought
contribution from the other committee members, including towards the costs of £500,000.
The claimant former employee also sought to enforce the costs order against the other
committee members. Judge Purle QC stated it was a ‘personal tragedy that they now find
themselves under a substantial liability, but that is the consequence of their status’.*® The
claimant’s solicitor stated to the media that it was the executive committee who would be
personally liable for the sums not the VVSO.>® This VSO has now incorporated as a CIO.
Since an incorporated VSO has legal personality, it may own property, enter into agreements
in its own name,® and may be liable in contract and tort. Using a corporate form may also

enable members to limit their liability.

As the volunteer protection scheme that this thesis proposes includes a liability transfer to the
VSO, the potential for volunteer liability within an unincorporated organisation is important

in explaining the scheme’s limits (see Chapters 6-9).

The form adopted by a VSO may change over time. Many organisations start as
unincorporated associations, and later incorporate as their activities and potential liabilities
expand.®* Some large, high profile organisations, which were formerly unincorporated
associations have incorporated via Royal Charter, for example the National Trust. This
provides the VSO with the benefits of incorporation, whilst retaining unincorporated
association features,® for instance membership control. However, this method of acquiring
legal personality is not available to most unincorporated VVSOs since charters are only granted
to organisations which ‘demonstrate pre-eminence, stability and permanence in their
particular field’.®® Other major VSOs have incorporated by alternative means, for instance
the National Childbirth Trust, (founded 1956, incorporated 1989), the British Board of
Boxing Control, (founded 1928, incorporated 1989), and the Yorkshire Agricultural Society

> [2016] EWHC 2636 (Ch), [2017] 1 WLR 729.

%8 At [20].

% Priest on just £2 an hour wins £62k temple payout’ Asian Voice (26 July 2014).

% Charity Commission, ‘Charity Types: How to Choose a Structure’ (CC22a), (Charity Commission 2014).

8 William Henderson, Jonathan Fowles and Julian Smith (eds), Tudor on Charities (10th edn, Sweet and
Maxwell 2015) 331, [6-048].

62 Stewart, Campbell, and Baughen (n42) 10, [1.26].

% The Privy Council Office, ‘Royal Charters’ (PCO) <https://privycouncil.independent.gov.uk/royal-charters/>
accessed 9 April 2020.
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(founded 1837, incorporated 1982),%* incorporated as companies limited by guarantee. With
each of these three examples the VSOs retained unincorporated forms for a significant period

of time subsequent to becoming major concerns.

VSOs may also consist of one or more entities, and a mix of legal forms. Whilst most large
VSOs are incorporated, some large and wealthy VSOs with significant forward planning
potential remain unincorporated.®® Some religious organisations may have chosen not to
incorporate, not wishing to unnecessarily subject their internal structures to state regulation,
or to translate them into a corporate form. For instance the Roman Catholic Church in
England and Wales is unincorporated, as are its constituent parts — this stemming from the

non-recognition of Roman Catholic canon law juridic persons by English law.

Whilst typically small community groups adopt an unincorporated association form, some
incorporate. Incorporation is therefore not automatically an indicator of size or assets.
However, since incorporation requires additional regulatory compliance and filing it is

unsuited to the most informal groups.

Contract Culture and Professionalisation

To help understand some of the later arguments made in Chapter 8 against organisational
protection and in favour of volunteer protection, we need to be aware of a number of changes

that have taken place within the voluntary sector within the last few decades.

Whilst government courting and funding of the voluntary sector is not new, it now features
more overtly in government rhetoric.?® The Thatcher government shifted funding for VSOs
from grants to contracts, reconceptualising local authorities as entities that should

commission other organisations to deliver services under contract, instead of delivering the

64 Companies House, ‘The National Childbirth Trust’
<https://beta.companieshouse.gov.uk/company/02370573>; ‘British Board of Boxing Control Ltd’
<https://beta.companieshouse.gov.uk/company/02316536> ; ‘Yorkshire Agricultural Society’
https://beta.companieshouse.gov.uk/company/01666751> all accessed 9 April 2020.

% eg the golf club in R v L [2008] EWCA Crim 1970; [2009] 1 All ER 786.

% Rob MacMillan, ‘The third sector delivering public services: an evidence review’ (2010) Third Sector
Research Centre Working Paper 20; Debra Morris, ‘Paying the Piper: The “Contract Culture” as Dependency
Culture for Charities?” in Dunn (n14) 124-5; Debra Morris and Jean Warburton, ‘Charities and the Contract
Culture’ [1991] Conv 419; John Morison, ‘The Government — Voluntary Sector Compact: Governance,
Governability and Civil Society’ (2000) 27 JLS 98.
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services themselves in-house.®” The voluntary sector was seen as providing competition and
choice within a mixed welfare economy.®® Using the sector to deliver public services under
contract was also a key part of the New Labour Government strategy, partly for cost reasons,
but also because it was thought to be closer to the community than the state.*® This policy
also formed a key part of David Cameron’s Big Society project and his Coalition
Government, through the re-issued Compact, was committed to expanding the role of the
sector in service delivery.”

Some saw this development as a cloak for cuts,” or undermining the sector’s independence.
Post-Cameron’s Big Society project the contract culture has continued and the Compact is
still in force. The sector is likely to remain a significant part of Government service delivery

strategy.

In 2015/2016 the sector’s income from statutory sources totalled £15.3 billion, " 78.4% of
such income is derived through contracts rather than grants. " Contracted services are
delivered by both paid employees and volunteers. However, in some cases this income does
not cover the full cost of the services provided, and they are cross-subsidised by the VSO, or
other grant making bodies. In recent years there has been some resurgence in governmental
funding by way of grants instead of via contract, with a decline in £0.8 billion in contractual
income, alongside a £0.7bn increase in grant funding.” Whilst 41,000 VSOs have financial
relations with the state, and the sector receives 32% of its income via statutory sources, 75%

of VSOs do not receive such funding.’

The contract culture has changed the sector, resulting in complex evaluation, monitoring, and

quality assurance systems, and the need for new policies and procedures, leading to greater

%7 eg The Local Government Act 1988.

% Morris and Warburton (n66).

% Terry Potter, Graham Brotherton and Christina Hyland, The Voluntary Sector in Transition: Changing
Priorities, Changing ldeologies (Newman University College 2012) 22.

® David Cameron, ‘Message from the Prime Minister’ in The Compact (HM Government 2010), and also [3.1].
™ Trades Union Congress, Localism: Threat or Opportunity (TUC 2011).

"2 Independence Panel, Protecting Independence: The Voluntary Sector in 2012 (Baring Foundation 2012) 8, 27.
8 “UK Civil Society Almanac 2018, Income Sources’ (NCVO, 2018)
<https://data.ncvo.org.uk/a/almanac18/income-sources-2015-16/> accessed 21 August 2018.

™ Charlotte Stuffins, ‘The Truth About the Voluntary Sector and the State’ (NCVO Blogs, 19 April 2012)
<http://www.ncvo-vol.org.uk/networking-discussions/blogs/18452/12/04/19/truth-about-voluntary-sector-state>
accessed 21 August 2018.

" UK Civil Society Almanac 2019, ‘How Much Do Volunteering Organisations Get From Government’
(NCVO, 2019) < https://data.ncvo.org.uk/sector-finances/income-from-government/> accessed 13 April 2020.
"8 Stuffins (n74); NCVO, Income Sources (n73).
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bureaucracy.”” It has also introduced market values and increased professionalisation into the
sector, and created pressures to enhance volunteer training,’® incorporate,”® standardise,® and
restructure.® There are significant changes in formality for smaller VSOs. Contracting has
produced a move to ‘managerialism,... and top down management structures’® replacing
more cooperative and democratic structures.®* This may reduce the role for volunteers.®
Morris has expressed fears that smaller VSOs will ‘be transformed into mini-versions of
professionalised mainstream organisations, indistinguishable from their larger brothers and
sisters and, more importantly, indistinguishable from their statutory cousins.’®® Formalisation
has led to increased clarity for volunteer roles, greater support, and greater volunteer
confidence, alongside a loss of autonomy and flexibility. These changes have led some
volunteers (40%) to perceive an increase in their work’s value and status, increasing their

satisfaction; other volunteers (15%) have been demotivated by them.®®

Some of these pressures may be avoided. Not all VSOs receive state funding. Nevertheless
sector professionalisation is widespread. Some VSOs who deliver their core services without
state funding, have also moved to a contractual model of delivering services, and the use of
professional managers in place of local volunteer decision making.®” The complexity of grant
applications and the need for metrics has also driven professionalisation.®® Bodies such as
the NCVO have encouraged ‘a more ‘professional’ approach to recruiting and managing
volunteers.”®® Volunteer management has evolved into a ‘specialist profession...underlined

by the development of quality standards, training for those who manage the work of

" Debra Morris, ‘Charities in the contract culture: survival of the largest?” (2000) 20 LS 4009, 419-21.

"8 Russell and Scott (n56) 8.

" Morris, ‘Paying the Piper’ (n66) 123, 125, 139.

8 Alfred Vernis, Maria Iglesias, Beatriz Sanz and Angel Saz-Carranza, Nonprofit Organisations Challenges and
Collaboration (Palgrave Macmillan 2006) 56.

81 Debra Morris, Charities and the Contract Culture: Partners or Contractors? Law and Practice in Conflict
(Charity Law Unit, University of Liverpool 1999) 42.

8 Morison, (n66) 98, 109, 129.

& Russell and Scott (n56).

8 Heather Buckingham, ‘Capturing Diversity: A Typology of Third Sector Organisations’ Responses to
Contracting Based on Empirical Evidence from Homelessness Services’ (2012) 41 Journal of Social Policy 569;
Morison (n66) 109-10.

8 Morris, ‘Charities in the contract culture’ (n77) 427; note also Lord Hodgson, Unshackling Good Neighbours
(London 2011) 21.

® Russell and Scott (n56), 8-9.

8 St John Ambulance, ‘Standard Terms and Conditions for Public Events’ (SJA 2018) [1.2]; Edward Malnick
and Jack Simons, ‘Rebellion in Ranks of St John Ambulance’ The Telegraph (London, 1 March 2014)
<https://www.telegraph.co.uk/news/uknews/10670347/Rebellion-in-ranks-of-St-John-Ambulance.html>
accessed 21 August 2018.

8 Hokyu Hwang and Walter Powell, ‘The Rationalization of Charity: The Influences of Professionalism in the
Nonprofit Sector’ (2009) 54 AdmSciQ 268.

% Rochester, Paine, and Howlett (n11) 3.
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volunteers, and the establishment of a professional body for volunteer managers.’90

Increasingly formal approaches, based on systems used for paid staff, are used to manage
volunteers.”* In some contexts volunteers have been reframed as resources and been
subjected to increased managerial scrutiny.?® Nevertheless, the majority of small grass-roots
VSOs have been able to resist many of these pressures, retaining both informality and
independence. These VSOs are organised differently, and some have little if any
organisational structure or management. This suggests that tort policy may interface
differently between the varied forms of VSO. Thus a volunteer protection scheme which
works for an Oxfam book shop volunteer, (and the policies justifying it), might not

necessarily work for a helper at an informal post-natal coffee group.
Volunteers

To consider the position of volunteers in negligence, and to help design any protective

scheme we need to understand the motives of volunteers, and also exactly who is a volunteer.

The International Labour Organisation defines voluntary work as non-compulsory activities,
performed willingly, without pay, to produce goods or services for others who are outside the
volunteer’s family, or household.*® Volunteering may be formal, through or for a VSO, or
informal, delivered directly to recipients. As we have seen above in order to define the
parameters between the voluntary sector and informal acts of altruism, the sector has an
organisational requirement. This requirement is very loose. There is no need for a formally
structured organisation. An informal tea group for the elderly run by volunteers would fulfil
it, but a single person who feeds the homeless is an individual altruist.

Volunteer work is often the same as, or similar to, that carried out by paid employees.** In
both grassroots and large VSOs volunteers may be found delivering services on the ground,
in support and fundraising roles, and in leadership positions including as board members and

trustees. However, volunteers are not simply interchangeable with employees, they make a

% ibid.

L ibid 6.

% Kate Bedford, ‘Regulating Volunteering: Lessons from the Bingo Halls’ (2014) 40 Law&SocInquiry 461.
% <Volunteer Work® (International Labour Organization) <http://www.ilo.org/global/statistics-and-
databases/statistics-overview-and-topics/WCMS_470308/lang--en/index.htm> accessed 21 August 2018.

% Laura Leete, ‘Work in the Nonprofit Sector’ in Walter Powell and Richard Steinberg (eds), The Non-Profit
Sector: A Research Handbook (2nd edn, Yale UP 2006) 171.
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distinctive contribution.®> Some individuals may have dual status within a VSO, working

both as an employee, and also volunteering in their spare time.

There are three primary models of volunteering. The first conceptualises volunteering as
altruistic, giving one’s time to help others.”® The second is a civil society model, whereby
volunteers engage in mutual aid and solve shared problems.®” The third sees volunteering as a
form of ‘serious leisure’.*® These models may be hybridised, and a volunteer may fit into

more than one.*

Volunteering is driven by values such as altruism, solidarity, reciprocity, and social justice.'®
Being religiously active significantly increases volunteering rates.™ People volunteer for a
wide range of motives, ranging from altruistic to egoistic; for instance, to express altruism, to
further their career, to receive social rewards, to assuage guilt, to enhance self-esteem, and for
personal development.’®® Multiple motives may be present. The primary reason for
volunteering identified by the 2018 Community Life Survey is altruistic, the desire to
improve things and help people (46%); the highest ranked self-interested reason was a desire
to meet people and make friends (25%).%® Understanding these motives helps us to
understand the analysis in Chapter 7 which examines the potential impact of volunteer and/or

organisational protection.

Volunteers may gain new skills or experience, become part of a community, make friends,
gain confidence, or be provided with a sense of purpose. There are also physical and mental

health benefits to volunteering, which improves community health.!®* Volunteering also

% Rochester, Paine, and Howlett (n11) 15.

*ibid 11.

%" Mark Lyons, Philip Wijkstrom and Gil Clary, ‘Comparative Studies of Volunteering: What is Being Studied?’
(1998) 1 Voluntary Action 45, 52.

% Robert Stebbins, ‘Volunteering: A Serious Leisure Perspective’ (1996) 25 NonprofitVoluntSectQ 211.

% Rochester, Paine, and Howlett (n11) 15.

19 ibid 16.

191 Natalie Low, et al, Helping Out: a National Survey of Volunteering and Charitable Giving (Cabinet Office
2007) 21.

192 Gil Clary, Mark Snyder and Arthur Stukas, ‘Volunteers’ Motivations: Findings from a National Survey’
(1996) 25 NonprofitVoluntSectQ 485; Stebbins (n98) 216-7; Rochester, Paine, and Howlett (n11) 123; Helen
Bussell and Deborah Forbes, ‘Understanding the Volunteer Market: The What, Where, Who and Why of
Volunteering’ (2002) 7 IntJNonprofitVoluntSectMark 244.

193 Department for Digital, Culture, Media and Sport, ‘Community Life Survey: 2017-18’ [4.4].

194 Jane Piliavin and Erica Siegl, ‘Health Benefits of Volunteering in the Wisconsin Longitudinal Study’ (2007)
48 JHealthSocBehav 450; Rodlescia Sneed and Sheldon Cohen, ‘A Prospective Study of Volunteerism and
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promotes social cohesion and inclusion.’®® Further, increased well-being and happiness of
volunteers may also lead to increased work-place productivity.’® Given that this thesis
notes in Chapter 7 that volunteer protection is likely to promote volunteering, these social
benefits to the volunteer and to society also reinforce the importance of the volunteer

protection scheme proposed in this thesis.

The social contribution made by those who give their services for self-interested reasons
should not be underrated. They may volunteer for a longer period of time than purely
altruistic volunteers.*®” This in turn reduces the cost for VVSOs of recruiting and training
volunteers, and helps provide greater service consistency. There is also evidence that self-
interested volunteering may promote the development of pro-social behaviour, and the
development of altruistic reasons to continue volunteering.'®® Likewise altruistic
volunteering may lead to self-interested reasons for continuing to volunteer.™®® Mixed and
changing motivations for volunteering reinforces the argument made in Chapter 6 that
volunteer protection should not be dependent on the volunteer’s subjective motivations for

volunteering.

The different functions of the sector, varied forms of volunteering, and motives for

volunteering, make volunteering an intrinsically complex social phenomenon.**

Volunteering faces significant challenges due to social change, such as increased mobility
and social isolation, increased employment insecurity, increased marketisation of society, a
shift towards secularisation, and a dysfunctional housing environment.**! The shape of
volunteering is also changing, with an increasing shift to short term volunteerism over long

term volunteerism, transitional volunteering as a path back to employment,**? and the

Mental Wellbeing” (National Health Service) <https://www.nhs.uk/conditions/stress-anxiety-depression/give-
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development of online volunteering.*** According to the Community Life Survey, in 2016-
17, 22% of the UK population formally volunteered at least once a month, and 38% at least
once a year; 27% informally volunteered at least once a month, and 53% at least once a year.
This represents a decline on the 2013-14 figures (27%, 45%, 31%, and 58% respectively).'*
There has also been a reduction in the amount of time formally volunteered — the Office of
National Statistics describing this as a ‘billion pound loss in volunteering effort’ between
2012-15.*> This decline in volunteering emphasises the need to consider volunteering
policy, including the protective scheme this thesis proposes.

Negligence in the Voluntary Sector

The voluntary sector delivers significant services within the UK, and is a key plank in
Government policy. It is therefore odd that the sector has attracted little attention from
English legal scholars,™® and no attention from English tort scholars. The sector’s size and

importance means that considering its interface with tort is overdue.

Tort’s regulatory potential is acknowledged.'” Garton alludes that it may play a role in
regulating the externalities of the sector.**® Tort, particularly negligence, helps to regulate
risk and enforce standards. The activities of volunteers create litigation risks, particularly in
negligence. The contract culture may enhance these risks since ‘individual volunteers or the
charities that provide them are opening themselves up to real risks if they are intended to
replace professional staff, especially where specialist public services are being delivered.”**®
Governmental encouragement of the sector to deal with society’s problems means that VSOs
‘that respond to the challenge could be exposed to new and greater forms of risk.”*? In

addition with austerity greater demands are placed on the sector to fill in gaps left by the

state, again enhancing risk. The state’s retreat has meant that volunteers have been asked to
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perform more complex, sophisticated, and responsible work.*?! Furthermore, VSOs often
work in high risk areas, such as working with disadvantaged and vulnerable groups, or

responding to new social challenges.'*

In delivering services volunteers who breach a duty of care may cause a range of losses, from

personal injuries and property damage, to pure economic loss.

Voluntary Sector Negligence Litigation

This section does not set out to show that there is a litigation epidemic within the sector. The

123

evidence does not seem to demonstrate this.” Whilst official data as to the number of

claims within England and Wales brought against volunteers, or VSOs is not available,'*
there is sufficient evidence that negligence litigation does exist within the sector, and that

claims are brought against VSOs and volunteers.

A study carried out into the insurance records of 73 VSOs revealed a total of 1860 claims in
2002-3, totalling £2.4million, with an average claim value of £35,257. These claims
primarily concerned larger VSOs, which also recorded significantly higher average claim

values.!®

Whilst the research was particularly concerned with employer’s and public
liability insurance, the most typically held polices by VSOs alongside motor insurance, the
study did not deal with the nature of the claims brought, and many may concern other forms

of liability.

Research conducted by Volunteering England into risk and compensation culture showed that
5% of surveyed VSOs have had insurance or legal claims against volunteers or trustees. Over

half of these claims were brought against sports, exercise, and adventure organisations.*?°
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