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Abstract:

Histories of medical ethics have neglected the early twentieth century, and concentrated on
philosophical principles, codes, current concerns, or have described older ethical systems as
etiquette, designed to enrich doctors. I have examined the Central Ethical Committee (CEC) of the
BMA, an organisation then representing most practising doctors, and analysed medical ethics as a

social historical phenomenon and aspect of medical professionalisation.

In 1902 the new BMA and CEC emerged from a medico-political crisis in which failures of
solidarity were construed as ethical issues. The key members of the CEC were senior middle-
ranking practitioners, but the organisation had strong links with the General Medical Council and
the Medical Defence Union. The committee dealt largely with enquiries and disputes between
doctors, but also formulated policy on medical ethics, considering all the issues prominent in the
sparse contemporary literature. These issues have been examined in turn, along with the literature
starting with Percival’s 1803 Code, and the behavioural strictures inherent in collegiate
organisations. These issues were, solidarity in boycotting unsuitable appointments; the use of local
‘courts of honour’ to settle disputes; the etiquette and ethics of consultation; relationships with
unqualified and unorthodox practitioners; advertising that both directly and indirectly involved
doctors; relationships with medical businesses of all kinds; and confidentiality, particularly in courts
of law. Abortion is discussed as an example of a moral question not then included in medical ethics

per se.

This system aimed to uphold unwritten medical characteristics and traditions, to differentiate
doctors from quacks and tradesmen, and to promote professional honour, as a means of defending
medical interests. It defined the profession behaviourally, and created a ‘space’ in which medical
excellence could flourish. Despite profound social and technological change medical ethics can still
be construed as a moral adjudication of medical behaviour integral to defining the boundaries

between profession, patients and society.
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Chapter 1
(C24.9)

The history and historiography of medical ethics

(©28.9

Introduction

This thesis will examine the deliberations, literature, judgements and ideas of British doctors
concerned with medical ethics during the years before the Second World War. Most attention will
be given to the work of a committee of the British Medical Association (BMA), the Central Ethical
Committee (CEC), but I shall also examine the literature, and work of other organisations involved
in medical conduct issues. The approach to this material has been that of a social historian of
medicine, not that of a philosopher specialising in ethics. My concern has been to discover what
doctors at this time meant by medical ethics, how they arrived at and justified their ethical
structures and codes, and what this says about the medical profession and its relationship to
contemporary society. This project has presented a number of challenges, which I shall set out,

along with a brief history of the subject in this opening chapter.

Most of these challenges flow from the term “medical ethics” itself. The phrase has been in use
since the turn of the nineteenth century,' but has denoted a content that has changed slowly up until
the 1940s, and very rapidly thereafter.> Many writers in the twentieth century have concluded that
this discourse was not “ethical” at all. Robert Baker noted that “historians have regularly perused
the literature and ... found no ethics other than the [Hippocratic] Oath”.*> Even if this value
judgement is resisted, earlier medical ethics were demonstrably different to those discussed and
promoted today. Many writers have tended to ‘buy into’ a set of current ethical judgements when

assessing those of the past,* or have traced the discussion current ethical concerns back in time.’

! Percival, Thomas, Medical Ethics; or a code of institutes and precepts adapted to the professional conduct of physicians
and surgeons, Manchester, J Johnson and R Bickerstaff, 1803.

? Consensus Group of Teachers of Medical Ethics and Law in UK Medical Schools. ‘Teaching medical ethics and law
within medical education: a model for the UK core curriculum’, J Med Ethics 1998; 24: 188-192.

3 Baker, Robert, ‘The History of Medical Ethics’, in Bynum, W F and Porter, Roy (eds.), The Companion Encyclopaedia
of the History of Western Medicine, Vol. I, London, Routledge, 1993, pp. 852 - 887.

* Good examples are found in the works cited in notes 8, 23 and 24.

5 An example is a superb piece of intellectual history, Maehle, Andreas-Holger, ‘The ethical discourse on animal
experimentation, 1650 - 1900, in Wear, Andrew, Geyer-Kordesch, Johanna and French, Roger (eds.), Doctors and
Ethics: the earlier Historical Setting of Professional Ethics, Rodopi, Amsterdam - Atlanta GA, 1993.

13



This latter approach is an honourable and useful one, and illuminates much of the history of certain
aspects of medicine and medical science, but it does not alone create a sound history of medical
ethics. It would be fair to say that a thoroughgoing detailed history of medical ethics remains to be
written, and that most scholars working in the area (including to an extent, myself) have come to the

subject by way of other studies.

At the same time, it is not sufficient to simply focus on the content of texts, structures and
discussions carrying the label “medical ethics” without asking whether these texts do or do not form
part of a continuous historical or social phenomenon. This is particularly the case when dealing
with the current century. The gap between Thomas Percival’s Medical Ethics (1803) and the
Nuremberg Code (1947) and Declaration of Geneva (1948)% is only comfortable if the historian’s
gaze is kept firmly on one or other target. Whilst the time frame of this study has, to a certain
extent, enclosed the last years of an ancien regime I have not felt it appropriate to dodge this issue.
It is clear that by the mid-twentieth century two different streams of medical ethical ideas existed
side by side. This is most apparent in the publication of the BMA’s code of ethics in 19497 which
immediately followed the Nuremberg and Geneva statements. The BMA’s code was essentially a
summation of the previous half-century’s work, whilst the Nuremberg and Geneva codes contained

a quite new agenda based on human rights.

The historian of medical ethics in the twentieth century is faced with a seemingly straightforward
choice between a retrospective recategorisation of earlier medical ethics as “mere etiquette” with no
ethical content, (a criticism with a long pedigree as it happens)® or acceptance of a radical shift in
content within the same semantic frame. The first approach is frankly ahistorical, and the second
begs important questions as to whether the change in content constitutes an accident of labelling, or
a profound shift in the way in which a fundamentally continuous social phenomenon has been

played out.

¢ The Nuremberg Code of 1947 on human experimentation arose out of the Nuremberg war crimes trials, see Mitscherlich,
A and Mielke, F, Doctors of Infamy: the story of the Nazi medical crimes, Henry Schuman: New York, 1949, pp. xxiii -
xxv. The Declaration of Geneva was a reworking of the Hippocratic Oath with a new emphasis on human rights and was
adopted by the General Assembly of the WMA at Geneva September 1948, see CMAC SA BMA D 102.

"BMA, Ethics and members of the Medical Profession, London, BMA, 1949,

8 Examples include: Leake, Chauncey D, Percival’s Medical Ethics, Baltimore, William & Wilkins Co. 1927; Clegg,
Hugh, ‘Professional Ethics’ in, Davidson, Maurice (ed.), Medical Ethics, a guide to students and practitioners, London,
Lloyd-Luke ltd, 1957, pp. 31 - 45; Freidson, Eliot , Doctoring together: A study of professional social control, New York,
Elsevier, 1975; and Waddington, Ivan, ‘The development of medical ethics - a sociological analysis’, Medical History,
1975,19: 36 - 51.
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The approach I have adopted to this problem has been to broaden the concept of ethics away from
philosophical principles towards a more sociological or anthropological analysis. I have framed
medical ethics as a discourse and adjudication of right and wrong behaviour in medicine.
Whilst it does not explain the “absence” of certain modem ethical concerns in the central canon of
Pre-war medical ethics, it does allow its actual content to remain within a broad conception of
‘ethics’, and allows contextualisation to be more readily achieved. One problem of this approach
is that it is very inclusive. Whilst this allows for the very important links between medical ethics,
medical discipline and medico-legal problems to be explored, it has been hard to draw a consistent
boundary around the subject matter. The last challenge, intimately related to these two, has been to

make the best and most sensitive use of extremely rich archival materials.

The history and histories of medical ethics

Fragmentary evidence survives from antiquity of many rules governing the work of healers, and
these include the Babylonian Code of Hammurabi (almost always mentioned in histories of the
subject produced by figures involved in the BMA and the CEC), but also included Assyrian,
Persian, ancient Indian and Chinese rules, laws and codes.’ Many of these were state laws and rules
with religious sanctions drawn up by non-practitioners. It is striking therefore that one small local
code, drawn up for a particular school of practitioners on the island of Kos had dominated the
historiographical and more popular conceptions of the ancient roots of medical ethics. The
Hippocratic Oath, almost certainly not written by “Hippocrates”, has survived to enjoy a twentieth

century revival."

Vivian Nutton has shown that although the Oath was not used in Europe until the
Renaissance, and ascribes its survival and subsequent durability to the suitability of its “peculiar”
injunctions about abortion, euthanasia and surgery to the Judeo-Christian-Muslim world.!' He also
demonstrates that codification of the ideal conduct of physicians and surgeons could be achieved

without recourse to the Oath in antiquity and the mediaeval period.

Wear, Geyer-Kordesch and French set out in their collected volume of 1993 to show that “a history
of medical ethics does in fact exist and that medical ethics were a constant part of the history of

medicine in the period between those often-cited ‘origins’ of medical ethics, the Hippocratic Oath

? See: Carrick, Paul, Medical ethics in antiquity, Dordrecht, Reidel, 1985.
19 Hurwitz, Brian, and Ruth Richardson, ‘Swearing to Care: the resurgence in medical oaths’, Br. med. J., 1997, 315: 1671
- 74,
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and Thomas Percival’s Medical Ethics.”'> Contributors to the volume discussed examples such as
civic rules regulating physicians, and the duties implied on various parties by the payment of fees,"
the discussion of the rights and wrongs of fleeing cities afflicted by the plague,'* and the German
medical jurisprudicial responses to infanticide."” Yet no overall consensus emerges from the
volume as to how to frame medical ethics as a historical subject. What is demonstrated is that
alongside codes of conduct, (usually framed by collegiate or civic organisations), and medical
jurisprudence, (which developed particularly strongly on the Continent whilst remaining little
discussed in Britain), doctors during the early modern period were also concerned with subjects
such as competence, best choice of treatment and conflicting duties. This is unsurprising. It would
be most remarkable if sets of physicians operating within cultures pervaded by Christianity had
neither developed or discussed ideas relating to right and wrong action, nor developed mechanisms
whereby groups of healers promoted their own status. Yet French, writing in this same volume,
articulates perhaps the clearest historiographical statement I have come across, and it is from this

statement that I have developed much of my approach to the history of the subject. He says,

The current interest in medical ethics is an interest in ethical problems. It might seem
unproblematic that medical ethics have a history, and that these problems can be studied in
the past. We might for example take the problem of abortion and look at it historically.
But then we would find that there have been times and places in which abortion provided
no ethical problems. Such a history would be the history of a practice, not of an ethical
problem. In other words, modern medical ethics derives from the particular nature of
modern medicine and the society in which it exists. So a history of medical ethics is a
history of medicine and of society and of the problems that looked ethical to them, but not
necessarily to us. Looked at in this way it soon becomes clear that ethics have a function,
for the group that practices them, other than the internal, explicit injunctions that are
normally seen as “ethical” in some abstract way. Most of the Hippocratic ethical works
can be read as defences of the medicine of one group when threatened by another. ... Ethics
comprise a system of rules that not only characterises the group but which in directing the
behaviour of the group contributes to its success.'

! Nutton, Vivian, ‘Beyond the Hippocratic Oath’, in, Wear, Geyer-Kordesch, and French, (eds.), Doctors and Ethics,
1993, pp.10 - 28.

12 Wear, Andrew, Geyer-Kordesch, Johanna and French, Roger, ‘Introduction’, in ibid., pp.38 - 59.

13 Garcia-Ballester, Luis, ‘Medical Ethics in Transition in the Latin medicine of the Thirteenth and Fourteenth Centuries:
new Perspectives on the Physician-Patient Relationship and the Doctor’s Fee’ in ibid., pp.38 - 59.

' Grell, Peter Ole , “‘Conflicting Duties, Plague and the obligations of early modern physicians towards patients and
commonwealth in England the Netherlands’, in ibid., pp 131 - 146.

15 Geyer-Kordesch, Johanna , ‘Infanticide and Medico-legal ethics in Eighteenth Century Prussia’, in ibid, pp. 181 - 202.
16 French, Roger, ‘The Medical Ethics of Gabriele de Zerbi’ in ibid., p. 72.
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The Enlightenment

In the eighteenth century a history of medical ethics can begin to draw on much more ‘comfortable’
sets of sources; and much attention has focussed on a literature discussing doctor’s duties and
conduct situated in a wider discussion of civilised behaviour which drew on philosophical
discussions. As Porter has demonstrated,'” the works of John Gregory and John Percival, which
have been characterised as seminal in the history of British medical ethics, both drew on generic
ideals of gentlemanly duty, Christianity and civility set out by Thomas Gisbourne.'® The roots of
John Gregory’s work have also been traced in Humean philosophy,'® which stressed the importance

of individual moral sensibility and sympathy.?

In many senses Thomas Percival’s Medical ethics remains a crucial document in the history of
medical ethics, with its demonstrable links into the world of Enlightenment philosophy and
subsequent influence, particularly in America. The ethical codes of the American Medical
Association were based directly on Percival for nearly a century after they were drafted in the
1840s. Robert Forbes, ?' a British doctor closely involved in the organisations with which this
thesis shall deal, stated in 1955 that Medical ethics was ““a prominent landmark in the progress and
evolution of medical ethics ... no later work has modified in any material degree the precepts and
practice defined by Percival”.** Unsurprisingly Percival has also been the focus of attacks on the
medical profession and its ethics. Chauncey Leake published an edition in 1927 mainly as a vehicle
for his condemnation of the American medical ethics flowing from it. For Leake, such “ethics”
were simply “etiquette” designed to protect the material and social status of doctors, masquerading
as principles. This argument, albeit in the more sophisticated clothing of sociological critique, was

taken up by writers like Berlant,” Friedson and Waddington®* in the 1970s. For them these

1" Porter, Roy, ‘Thomas Gisbourne: physicians, Christians and gentlemen’, in ibid.

18 Gisbourne, Thomas, An enquiry into the Duties of Men in the Higher and Middle Classes of Society in Great Britian,
Resulting from their respective Stations, Professions and Employments, 1794.

19 McCullough, Laurence B, ‘John Gregory’s Medical Ethics and Humean Sympathy’ in, Baker, Robert, Porter, Dorothy
and Porter, Roy, The Codification of medical morality, Vol I, Medical Ethics and Etiquette in the Eighteenth Century,
Dordrecht, Boston , London, Kluwer Academic Publishers, 1993, pp. 145 - 160.

2 Beauchamp, Tom, ‘Common sense and virtue in the Scottish Moralists’, in ibid., pp. 99 - 122,

2! Forbes was involved in the CEC, the GMC and the MDU, see biography , p. 325.

22 Forbes, Robert, ‘A Historical Survey of Medical ethics’, St. Bartholemew’s Hospital Journal, 1955, 59: p. 285.

23 Berlant, Jeffrey , Profession and Monopoly. A study of Medicine in the United States and Great Britain, Berkley,
University of California Press, 1975.

2 Waddington, Ivan, ‘The development of medical ethics - a sociological analysis’, Medical History, 1975, 19: 36 - 51.
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traditional medical ethics were monopolistic “closure” mechanisms. A quote from Friedson

summarises this view,

Much of what has been called “ethics”, and certainly the commonly understood rules of
etiquette, is designed to prevent “unfair” internal competition and preserve comparative
equality of opportunity in the medical marketplace at the same time as it preserves an
impeccable front of silence to the outside world. %

But as Baker has pointed out, these writers, (whom he identifies as the “revisionist school”)

particularly those writing in the USA were attacking Percival as part of an attack on the AMA.

Percival has been ‘rehabilitated’ by the careful work of John Pickstone, who, like anyone who
troubles to read the whole of Percival’s text, rather than just the first chapter, has found that these
scholars caricatured the content of his work. Pickstone characterises Percival as standing for a set
of Enlightenment beliefs within which doctors could take their place in a unified local ruling elite,
and points out that he wrote his text following a highly politically charged dispute over the running
and control of Manchester’s excellent Infirmary in 1794. His book was partly a defence of a status
quo that was threatened by such contention, and set rules designed to prevent it.”® However, having
produced these basic rules (Chapter I of Medical Ethics), Percival then went about circulating them,
collecting comments on them and other examples of local rules from “a galaxy of medical and
literary friends”. Eventually, after adding chapters on conduct outside the Hospital setting, and
most interestingly on “duties ... which require a knowledge of the law” (Chapter IV), he published
the whole text 9 years later, shortly before his death.

As Baker notes,”” and as Percival himself clearly stated, the choice of the term “medical ethics” was
contentious and he had originally planned to entitle his work, “Medical Jurisprudence”. However,
he had been persuaded that the rules and ideas he set out were moral rather than legal in nature.?®
Percival was propounding a mechanism in which personal honour and virtue was allied to,
dependant on and at times subordinated to collective adjudication, collaboration and honour. Many

of the statements made by Percival will be examined in detail in the second section of this thesis.

% Freidson, Eliot, Doctoring together: A study of professional social control, New York, Elsevier, 1975, p. 245.

% pickstone, John V, “Thomas Percival and the production of Medical Ethics’, in Baker et al. (eds) Medical Morality, Vol
17,1993, 161 - 178.

%7 Baker, Robert, ‘Deciphering Percival’s Code’, in ibid., 179 - 211.

8 percival, Thomas, Medical Ethics, 1803, (in Leake, Percival's Medical Ethics, 1927, p. 66.)
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The nineteenth and twentieth centuries

A second volume edited by Baker examined the influence of Percival on American medical ethics,
and included a series of papers on British medical ethics.”’ We do not need to be concerned with
the first task of this volume here, but the contributions on Britain and Baker’s conclusions on them
need examining. The volume contains the first edition of Jukes de Styrap’s Code of medical ethics
(1878) with an introduction written by Peter Bartrip. This work is considered in detail in chapter 5.
Bartrip also contributed a chapter on the challenges to the BMA’s campaign against proprietary
medicines in the 1900s and 1910s, which was criticised as hypocritical because doctors used these
remedies and because the BMJ continued to carry advertising for them.>** However this paper did
not draw on any deliberations by the CEC, and their relationship to the controversy, some of which
will be examined in chapter 10. It is striking that Baker did not attempt to bring this chapter into his
overall synthesis of the volume. Two other papers are used by Baker to assert that there can be “a
cohesive story about how the Enlightenment medical ethics that Gregory and Percival bequeathed
to the English-speaking world came to codified as medical ethics in America and as medical
jurisprudence in Britain.”' The two papers in question are by Anne Crowther and Russell Smith,

and to be fair, neither makes such strong claims for itself.

Crowther notes that if medical ethics was taught at all to medical students in the nineteenth century
it was taught as part of Medical Jurisprudence (that is medico-legal) lecture courses, and was thus
“a marginal part of a marginal subject”.>? However her analysis, which raises a number of
interesting points about the conservatism of the Medical Jurisprudence literature, is based very
largely on this literature. The “ethical issues” followed are those that are of current concern.
Russell Smith, an academic lawyer who has published on the GMC, undertook an exhaustive case
by case analysis of the disciplinary hearings of the Council between 1858 and 1984.* Smith’s
interest in the GMC is essentially to ascertain the extent to which the modern Council conforms to

current standards of procedural justice, and to trace the development of its disciplinary functions.**

 Robert Baker, (ed.), The Codification of Medical Morality, Vol. 2, Anglo-American Medical Ethics and Medical
Jurisprudence in the Nineteenth Century, Dordrecht, London, Kluwer Academic Publishers, 1995.

30 Bartrip, Peter, ‘Secret Remedies, Medical Ethics, and the Finances of the British Medical Association’, in, ibid., pp. 191
-204.

3! Baker, Robert, ‘Introduction’, in ibid., p. 20.

32 Crowther, M Anne, ‘Forensic Medicine and Medical Ethics in Nineteenth-Century Britain’, in ibid., (pp. 173 - 190).

33 Smith, Russell, PhD Thesis, University of London, 1990.

3 Idem., Medical Discipline, The professional conduct jurisdiction of the General Medical Council, 1858 - 1990, London,
Clarendon Press, 1994, p. 1.
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This chapter is one of two papers on the evolution of the conduct guidance issued by the GMC from
the 1880s onwards.”” Again, I shall set out an account of this development later, but it is worth
noting that Smith does not attempt to relate the guidance of the GMC with any other medical ethical
literature, or wider medico-political or social themes. Since his approach is an analysis of
jurisprudence and the extent to which the results of this adjudication were communicated back to
the profession, his chapter neatly dovetails in a semantic sense with Crowther’s. Whilst Baker’s
volume presents an excellent critique of the “revisionist” account of medical ethics, I hope to show
in the following chapters, and shall argue in my conclusions that Baker’s assertion that British

medical ethics became jurisprudential is, at best, misleading.

Roger Cooter, surveying much of the material discussed above, concluded that the subject, despite
the burgeoning and, for him, questionable tide of contemporary bioethical activity, was eminently
“resistable” for social historians, and that this literature had not pushed the history of the subject far
forward.*® He described medical ethics as construing itself as the application of transhistorical,
disembodied ethical principles, to an extent that repelled social historians. However, Cooter urged

scholars to overcome their distaste and turn their attention to the subject.

The work leading up to the current research

Whilst working in 1992 - 3 on the history of health education, dietary and lifestyle advice in
interwar Britain, particularly the campaigning work of Sir William Arbuthnot Lane, I discovered
that Lane and a number of his sympathisers had been in dispute with the CEC over the publication
of newspaper articles in the lay press.’” The material I studied in the Wellcome Contemporary
Medical Archives Centre (CMAC)* demonstrated that a confidently held set of ideas guided the
work of this committee, even though Lane was able to publicly challenge their stance on this
particular issue. Veiled references to a “Pratt Case” and “the Coventry Case” attracted my
attention. I found that these related to a successful legal challenge to a scheme that the BMA had
put in place to ensure that certain medical appointments were boycotted. The rules under which this
scheme ran were called “ethical” and yet the scheme itself had been applied with ruthless disregard,

and had attracted severe censure from the trial judge. (This case is discussed in Chapter 6.) 1

3 Idem., ‘Legal Precedent and Medical Ethics’, Robert Baker, (ed.), Medical Morality, Vol. 2, 1995, 205 - 218.

% Cooter, Roger, ‘The Resistible Rise of Medical Ethics’, Social History of Medicine, 8: 1995, 257 - 270.

37 Morrice, Andrew A G, ““The medical pundits”: doctors and indirect advertising in the lay press, 1922 - 1927, Med.
Hist., 1994, 38: 255 - 80, reproduced in Appendix B, pp. 344 - 70

38 CMAC, Wellcome Institute for the History of Medicine, 183 Euston Road, LONDON NW1 2BN
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undertook an initial examination of the archives held by the BMA (BMAA)® in my spare time in
1994 - 5, and this work demonstrated that the CEC had been very busy indeed. It adjudicated on
matters such as those mentioned, as well as advertising and canvassing, consultation between
practitioners, the rights and duties of locums and assistants and had tried to settle numerous disputes
between individual doctors. The only subject familiar to me, a doctor trained in the 1980s, as being
“ethical” was that of confidentiality. It was very clear that the contrast between the work of this
committee and the ethics agenda of the present day required exploration, and that the material in

these archives cast a fascinating light on the world of medical practice of the period.

J Stuart Horner’s thesis

I had anticipated that much of my research would be taken up with an analysis of the caseload of
the committee. However, I discovered that the Chairman of the CEC during the late 1980s and
early 1990s, J Stuart Horner, had written an MD thesis describing its work.”’ He had become
fascinated by its history, and had examined the BMA archival materials, which at that time were
uncatalogued and uncared for.*' Horer’s work was concerned to explore the role of social and
particularly religious thinking in medical ethical deliberations, and secondly to analyse changes that
occurred in the committee’s makeup (with the introduction of lay members) and workload
(particularly the instigation of working parties on torture and euthanasia) during the period 1980 -
1992.

My reading of the Committee minutes and Horner’s analysis of the caseload convinced me that
there was limited value in repeating this exercise. Homner examined the minutes at 5 year intervals
and divided cases into “doctor/healer”, “doctor/doctor”, “advertising”, “relationships with other
professionals”, “doctor/employer”, “doctor/state”, “moral issues” and “others”. These figures
showed a huge increase in “moral issues” from 1937 - 1993, a sharp drop in doctor/employer issues
after 1952, a long steady decrease in “doctor/doctor” issues after 1907. (I shall not discuss here the
problems entailed in separating “moral” problems from the caseload of an ethical committee.) I
have retabulated his raw figures below; they also demonstrate how many fewer cases the

Committee dealt with after the Second World War.

3 Tavistock House, Tavistock Square, LONDON, WCI1H 9JP.
“0 Horner, J Stuart, ‘Medical ethics and the regulation of medical practice, with particular reference to the development of
medical ethics within the British Medical Association 1832 - 1993°, MD thesis, Victoria University of Manchester, 1995.

! J Stuart Honer, personal communication.
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profession”. And so the “offence” if any was either advertising or associating with trade in patent
medicines (a category not mentioned in Horner’s list). Mr Vinrace was eventually expelled from
the Association, but the reason for this was “his persistent refusal to apologise” either to his local
Branch ethical committee, or to the CEC, for what had occurred.* As it happens, Horner’s case
selection (every 5™ year after 1902) would have missed this case out. However it illustrates that
whilst there were specific technical offences these were embedded in a whole culture of

professional discipline and honour, and it was against the latter that Vinrace had offended most.

Research materials and methods

These considerations, along with the fact that I had access to materials that had been taken from the
uncatalogued BMA collection and transferred to the CMAC, lead to me adopt a different approach.
These archival materials were not the bound minute books, document books and other more formal
documents still held by the BMAA today, but files built up by the BMA secretariat on various
topics. These consisted of bundles of excerpted minutes and agendas along with correspondence in
original form, handwritten notes, and other ephemera. Some of these related to specific cases,
others to specific issues or long-running problems. What is not certain is why the files were made
up in the first place, but it does not seem unreasonable to suppose that these issues and cases were
considered either particularly important, or difficult. It seemed reasonable to follow this structure to
a certain extent as a proxy marker for what the BMA found difficult or important in its ethical work
during this period. However an important caveat needs to be made. Whilst minutes and other
formal “documents” for meetings found their way into these bundles from the whole of the period
1902 - 1939, it is clear that the other items, correspondence and ephemera were only being collected
in this way from around 1920 onwards. The volume and detail of these files became progressively
greater towards the end of the period. Some material has been lost, since some items alluded to are
not present. It is possible that important material was left out of each file; but in general those who
made them up tended to be over-inclusive; collecting every minute and draft relating to the topic so
that the files are dense and difficult reading. That said the issues “made up” into files were almost

always ones that were important in the literature too.

Thus I had two sets of intimately related archival material, the first a sequential set of minute books
(not only for the CEC, but every other committee of the BMA) and the second a thematic set of
files. The material, particularly that in the CMAC, is extremely rich, and would bear further study,

either primarily for its “ethical” content or for the information it contains on the world of medical

45 CEC 14.7.1905
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practice. I decided to proceed along two lines. Firstly I read through the CEC minute books in
chronological order simply taking note of interesting cases, issues, procedural questions, and most
importantly the dates and members attending each meeting. I next turned to the CMAC files
examining any that fell within the time-frame chosen for the study, which I had set at 1939 for a

number of reasons.

I next read the main primary published works on medical ethics or doctors’ conduct from the
period. It was only after completing this phase of the project that I turned to the secondary
literature, since I prefer to approach primary source materials, particularly those that have never

been examined, with as few preconceptions as possible.

General Ethics - the “missing factor”

One result of this approach was that whilst it would have been anticipated that a reading of the
contemporary literature on ethics and religious thought would be an essential part of this project, I
found minimal discussion of general ethics or religion in the primary materials. The principles that
were adduced were commonplace, simple and, most importantly, not worked into detailed
consideration of medical ethical problems. (These will be discussed further in Chapter 5.) Thus a
detailed discussion of early twentieth century ethical thought in relation to this project would have

been an ahistorical imposition.

What is more, the works I have consulted on the history of ethics indicate that this “missing factor”
was not “missing” by mere co-incidence. Ward,* Warnock,*” and Toulmin*® writing in the 1920s,
1960s and 1980s respectively and all noted that ethics had been becoming increasingly abstract in
the early twentieth century. The wrangles between those who saw moral principles and goodness as
absolute given values, and naturalists and relativists of varying hues, and later semantic arguments
were not grounded in medical practice or indeed any other practical problem. Warnock’s Ethics
since 1900 concluded with the hope (rather striking given her subsequent work) that the subject
would become more about “actual choices and actual decisions” than abstraction.* Indeed Toulmin
asserted that the application of ethical philosophy to biotechnological and medical problems

“saved” ethics from low status and obscurity. Certainly Ward, writing for the intelligent layman,

6 Ward, Stephen, Ethics, an historical introduction, London, OUP, 1924.

41 Warnock, Mary, Ethics since 1900, (2nd ed.), London: Oxford University Press, 1966.

8 Toulmin, Steven, ‘How Medicine saved the life of Ethics’, Perpect. Biol. Med..1982, 25: 735 - 50.
* Warnock, Ethics, 1966, p. 146.
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was at pains to point out the usefulness of ethical ideas to the adjudication of everyday problems,

despite all appearances to the contrary.

Chronology

Originally the intention had been to study the period up to 1948. However the richness of the
material, the “quietus” caused by the War, and the fact that by 1939 the committee seemed to have
slipped into a routine repertoire of cases, and was not considering many new issues, all indicated an
end point of 1939. Whilst I had identified published works relating to the subject of medical ethics
and related areas from the late nineteenth century through to the 1970s the impression I had gained
of a pre-war status quo in medical ethics was confirmed by the paucity of the literature prior to the
period after the War. I felt that continuing the study further in time would add nothing to the
essential points made, but would add considerably to the exemplification and detail. At the same
time, it also became clear that, particularly in “setting the scene” a great deal of work was required
to cover the developments of the 1890s, which was far more important to make sense of the

material studied.

The next problem was to decide how to structure the study. Caseload analysis had already been
performed by Horner, and a purely chronological approach seemed likely to be confusing, since
different kinds of problems were repeatedly considered. Examination of the files dealing with
particular issues revealed that at any one time only one or two ethical issues were the subject of
detailed scrutiny or heated debate, and it was clear that there was chronology to the themes, at least
in this respect. Each theme has one or two chapters, and I have arranged the chapters to reflect this
informal chronology as far as possible. However it has become clear that there is no optimal linear
arrangement in which to place these topics, and a great deal of cross-referencing between chapters
has been unavoidable. The major drawback of this approach is that I have not examined inter-

practitioner disputes at length, although the principles involved have almost all been discussed.

The second point on which this current study differs from Horner’s is that I have undertaken a more
thorough reading of the literature outside the BMA, and attempted to say more about the different
organisations involved in medical discipline and conduct issues. I have also attempted to set each
theme within a longer historical context by referring to the nineteenth century codes of medical

ethics for each one.
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Thesis Qutline

In the next chapter I shall set out the history of the BMA and its involvement in medical ethics, and
the relationship between its attempts to codify and consider ethics and the profession’s wider
medico-political concerns. I shall then describe the organisation, prosopography and workload of
the CEC, before moving on to describe the work done by a selection of other medical organisations
- the GMC, RCP of London, and the MDU - in medical conduct and ethics. The final chapter in the

first section is a review of the literature between 1890 and 1939.

In the second section I resume part of the “story” told in Chapter 2 concerning the ethics of holding
disputed appointments, and the general ethical rules set out by the BMA in the early 1900s. In the
following chapter I shall discuss the focus of many of these rules, a ‘traditional’ part of medical
ethics and etiquette, the consultation between two or more doctors on a case. Consultation and
collaboration with the unregistered and unqualified are considered in the next chapter which will
also examine the way in which different healthcare professions emerged and used ethical codes to
negotiate their relationships with each other. The issue of advertising was important and broad
enough in its ramifications to require two chapters. In the first I consider the ethics of advertising
or drawing attention to the individual practitioner, and in the second I deal with the questions of
doctors’ involvement in marketplace advertising for medical enterprises of various types. The next
chapter was originally intended to set the scene for the chapter on confidentiality by describing the
legal and cultural history of divorce, venereal disease and abortion. The position of abortion in
relation to medical ethics was interesting enough for this section to be expanded, partly to illustrate
the way in which an apparently obvious “ethical” question could be largely left out of “medical
ethics”. Ithen turn to the question of professional secrecy (confidentiality), a long chapter brings
out a number of points not apparent in the other themes examined. Lastly I have dealt with lay

complaints, an important subject, but with little archival material to draw on.

In the last section I shall summarise the content of the BMA’s 1949 code of ethics - itself a
summary of the work of the CEC since its foundation, and sketch out subsequent changes in
medical ethics. In the concluding chapter I shall draw the material together, and propose my central

findings.

There are two appendices. The first contains the alphabetically ordered biographical sketches of
actors central to the thesis (others are given shorter biographies in footnotes, or in the main body of

the text). I shall only refer to these biographies when the actor concerned is first mentioned, but
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there would be some value for the reader in reading these through together before the main body of
the text. The same could be said for the second appendix, my 1994 paper on Arbuthnot Lane,
health education and indirect advertising, which was the starting point of the research for the current
work. It was not possible to entirely separate that work from the current account, but I have clearly

indicated where sections are summaries of the previous work.

Technical points

Footnotes

For the sake of clarity and brevity, citations of committee minutes are given simply as “Committee,
date”, except where the information relating to the committee is only available in the BMAA.
Where a document, agenda or memorandum for that meeting is being cited, these are indicated
simply using these terms, since document numbering and pagination was inconsistent. Again, the
source is indicated where I believe the information to be available in one or other archive only.
Published works are cited with full details only on the first citation in the thesis as a whole, and

thereafter simply as author surname, abbreviated title, and date.

Gender

I have retained the gender bias present in the sources.

Anonymity

Since the youngest registered doctors in 1939 would now be over 83 years old and most “cases”
involve “offences” that would not any longer be regarded as problematic I have not anonymised my
text. Where more serious offences are involved I have only given names where these were proven

in a Court, or already in the public record.
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Glossary of special terms

Attending practitioner The doctor who usually undertook the care of the patient, the family doctor,

canvassing

consultant

covering

erasure

supersession

Abbreviations

or in later terminology, their Panel doctor or GP.

The use of leaflets or doorstep representatives to induce patients to use a
doctor’s services, or those of an organisation employing him.

Either a doctor called in to give advice, provide special skills or to give a
second opinion; or a doctor with a major hospital appointment who almost

always saw patients who already had an “attending practitioner”

Enabling an unregistered practitioner to practice “as if” they were qualified,
a specific form of association with the unregistered.

Removal from the Medical Register, being “struck off”

Taking a case over from another doctor, either with or without their
knowledge

A large number of abbreviations have been used, and almost all are detailed at first use

BMA
CEC
GMC

GPC
GPEC
MDU
MPC
MPS
RCP
LRCP
MRCP
FRCP
RCP(Ed)
RCP(D)
RCS
RCS(Ed)
RSM
s/c

LSA
MB BS
MB CM
JC

JP

LGB
MOH
MoH
VD

British Medical Association

Central Ethical Committee (initially Ethical Committee), of the BMA
General Medical Council

(formally the General Council for Medical Education and Registration)
General Practice Commiittee, of the BMA

General Practice and Ethical Committee, of the BMA

Medical Defence Union

Medico-political Committee, of the BMA

The London and Counties Medical Protection Society

Royal College of Physicians, of London

Licentiate of the RCP of London

Member of the RCP of London

Fellow of the RCP of London

Royal College of Physicians of Edinburgh

Royal College of Physicians of Ireland

Royal College of Surgeons of England

Royal College of Surgeons of Edinburgh

Royal Society of Medicine

sub-committee

Licentiate of the Society of Apothecaries

Bachelor of Medicine, Bachelor of Surgery; English Universities
Bachelor of Medicine, Master of Surgery; Scottish Universities
Journal Committee

Justice of the Peace

Local Government Board

Medical Officer of Health

Ministry of Health

Venereal Diseases
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Chapter 2
(G220

The BMA and medical ethics, 1832 - 1902
(&24:5)

Introduction

In this chapter I shall describe the development of the BMA from its relatively humble beginnings
up until the point at which it emerged as a newly constituted organisation in 1902." I shall also
demonstrate that despite interest in the subject of “ethics” from the earliest days of the Association,
this interest did not translate into clear advisory, regulatory or codificatory activity prior to the new
constitution and the setting up of the CEC. In this account I will draw out the tension between the
founding impulse of the Association, which arose from a strong localist, voluntarist, and sociable
culture, (still evident in local medical societies during the period studied,) and desire of many

doctors for a strong, well organised national body to promote their medico-political agenda.

It was no accident that the new constitution solved the problems of medical democracy and the need
for useful work in disciplinary and conduct issues at the same time. Medical politics and ethics can
only be separated in the history of the BMA in the nineteenth century by an imposition of
contemporary distinctions and categories. They were seen as linked, and particularly in the area
which most pre-occupied ordinary medical practitioners at the close of the nineteenth century:
contract practice. Despite this, and the imperfections of the Association as a medico-political
organisation, the nineteenth century Association was far more successful in politics than in ethics.
Indeed the years 1832 - 1895 were characterised by repeated failures to deal with medical ethics
formally. In the 1895 an ‘ethical’ function was assigned to a General Practice committee, but it

found itself unable to do much useful work.

The early BMA and Medical Ethics

Founding ideals

The BMA was founded as the Provincial Medical and Surgical Association (PMSA) in 1832 ata

meeting of 40 doctors convened in Worcester Infirmary by one of its physicians, Charles Hastings.?

' I have based my account of the general development of the BMA primarily on the account given in Bartrip, Peter,
Themselves writ large, the British Medical Association, 1832 - 1966, London, BMJ, 1996. Earlier histories of the
Association, are only cited where they give information not present in Bartrip, or as primary sources.

2 Charles Hastings, (1794 - 1866) “the leading man of his day in the Midlands” was the 9th of 15 children of a Ludlow
Rector, and was brought up in Martley near Worcester. He was educated at local village school (of “good reputation™)
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This was, as all accounts of the BMA point out, the ‘Age of Reform’. 1832 saw the passing of the
Reform Act, which rationalised and extended the franchise to a wider section of the respectable
propertied classes, after a decisive General Election fought on the issue in 183 1.> Medical men, in
keeping with this mood, were increasingly dissatisfied with the way in which their professional life
was organised under the Royal Colleges, and wanted organisations that furthered their medico-
political, social and scientific needs more actively. The latter two areas received greatest attention
in the founding aims of the Association. These “objects” were firstly, to collect and disseminate
useful medical information, secondly to “increase [the] knowledge of the medical topography of
England”. The third aim was essentially a restating of these two aims, to be supported by a fourth,
the “advancement of medico-legal science, through succinct reports”. Lastly the Association’s aim

was the

Maintenance of the honour and respectability of the profession, generally, in the provinces,
by promoting friendly intercourse and free communication of members; and by establishing
among them the harmony and good feeling which ought ever to characterise a liberal
profession.’

As I shall show later, this formulation entailed an ethics of its own in the minds of Victorian

medical men, but Hastings’ founding speech also explicitly discussed “Medical Ethics”, saying,

It is strange that with the exception of a few meagre essays, no attempt has been made to
establish a code for the guidance of those who need such direction. In a well organized
profession, there could be no difficulty in adapting to its exigencies the doctrines of general
Ethics, the principles of which exist in every well-governed mind, and are identical in all
circumstances, however variously they may be applied. Except the brief tracts of Gregory
and Percival, we have no guidance furnished to us in this respect; and a well-digested code,
adapted to the complex and much altered condition of the profession is yet a desideratum.’

His statement appears with hindsight not only hopelessly optimistic, but failed to anticipate the
main stumbling block for the Association’s involvement in medical ethics; that of detail rather than
principle. It was not until 1949 that the Association felt able to publish such a “well-digested

code”.

and apprenticed to two surgeon apothecaries in Stourport for a year and a half when he was 16. After this he went London
to “walk the wards”. Between 1812 and 1815 he was House Surgeon to Worcester Infirmary and then went up to
Edinburgh, where he graduated MD in 1818. In 1824 he inherited his father-in-law’s “large and lucrative” practice, and
this income, coming so early in his career allowed him to pursue his interests. Described as usually “emollient and
amenable”, he could be both assertive and persistent.

See: Bartrip, Themselves writ large, p. 12.

3 McCord, Norman, British History 1815 - 1906, Oxford, OUP, 1991, pp. 131 - 38.
* Trans. PMSA, 1833, i: 10.
5 ibid., 24 - 5.
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The early history of the BMA

From the start the Association absorbed other local medical societies as branches, the first being the
Eastern PMSA which became its Eastern Branch in 1837. The early and abiding device of holding
the Annual Meeting in different provincial towns each year furthered contacts with other local
groups. However the Association always had a “centre” first at Worcester, then briefly in
Birmingham, before finally making the perhaps inevitable move to London. Particularly in these
first two phases, a strong clique of Worcester and Midlands doctors tended to control the

Association through its Council, with Hastings playing the leading role until his death in 1866.

The move to London was not fully accomplished until the late 1870s, although it can be seen as
starting during what Bartrip refers to as the BMA’s “constitutional crisis” in the 1850s. In 1853 the
Association acquired, (or was joined by) a Metropolitan Counties Branch. This contained members
living in and around London, and was rapidly to become a powerful and large part of the
organisation. In the same year the Provincial Medical and Surgical Journal moved to London. It
was re-named the Association Medical Journal, and became the British Medical Journal (BMJ) in
1857. In 1855 the Association had acquired a new constitution to replace the old Worcester-based
Council of men originally invited by Hastings, and whom “death alone deselected”.® This was
intended to be broadly analogous to the British system of parliamentary democracy: the
membership constituted the electorate, the general Council, the House of Commons; and the
Executive Council the cabinet, within which the President of the Council corresponded to the Prime
Minister. The constitution still allowed Hastings to retain the Presidency for life, as indeed he did.’
A referendum of members in the same year decided to change the name to the British Medical

Association, an organisation of the same name, set up by George Webster, having collapsed.

Bartrip explains the survival of the Association in the 1850s as stemming from two main factors.
The first was “sentimental attachment” and the second a strongly felt need for a national
representative organisation. Whilst the newly constituted BMA had defects as a representative
structure it was perhaps better suited than any other organisation. The main focus for this perceived
need was the long campaign for Medical Reform, which after a long series of failed Bills introduced
over nearly two decades, finally came to fruition in the Medical Act of 1858. The Act, which
established the Medical Register and the GMC, was not all that many activists had hoped for. A

6 Bartrip, Themselves writ large, 1996, p. 26.
7 ibid., p. 37.
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legislative ban on ‘unqualified practice’, democratic control of the GMC by the profession, and the
single portal of entry were all missing from the statute. The Act of 1886, for which the BMA also
campaigned, introduced some changes, most importantly the Conjoint Examination and Direct
Representatives on the GMC, but in essence these aims were to remain elusive during the whole of
the period studied. Despite these disappointments, the BMA, which had been involved in
presenting successive Bills to Parliament as a body representing medical men of all sorts, could

look with some satisfaction on the achievement of the 1858 Act, and gained some prestige by it.

By this time most of the BMA’s business was being transacted in Birmingham rather than
Worcester, but always in public rooms and private houses. Even though by 1875 the Association’s
membership amounted to a quarter of all registered medical practitioners, the only property devoted
to any of its activities was a pair of rooms, housing two BMJ clerks, in a house at Great Queen
Street, London. It was the Journal that was to play a vital role in pulling the still small Association
into a stronger and stronger position, largely under the editorship of Ernest Hart between 1866 and
1898. Hart succeeded in making the automatic subscription to the Journal an incentive to
membership by raising its profile and quality through the last third of the 19th Century.® This in
turn rested on the massive expansion of advertising space, and the increased profitability following
the Association’s move to 161a The Strand in 1878, a building large enough to allow in-house
printing. This “trade-like” development, and others such as the payment of travelling expenses for
Council members (many of whom failed to appear at all), were resisted by members who treasured
the liberal gentlemanly voluntarism of the Association. Nevertheless the Association prospered,
between 1867 and 1887 the its assets increased from a balance of £1208 to a total of £20,000 in
investments alone.’ Hart also played a key role in the Parliamentary Bills Committee which, during
the latter quarter of the nineteenth century drafted legislation, lobbied government and kept an eye

on any legislation that might affect the medical profession.

These changes did nothing to address a long-standing tension within the BMA between the local
“rank and file” and the central “elite”. Despite its origins as a locally based organisation and its
Branches throughout the UK, the BMA retained a centre that was stronger than its periphery. This,
and a similar tension between general practitioners and ‘consultants’ was apparent in periodic
complaints about the unrepresentative nature of the Association throughout the century. Of the
changes made later in the century the most important were the establishment of the permanent

Parliamentary Bills Committee in 1867, (each issue having hitherto been tackled by ad-hoc

8 See: Bartrip, Peter, Mirror of Medicine. A history of the BMJ, Oxford, Clarendon Press, 1990.
® Bartrip, Themselves writ large, 1996, p. 55
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committees), and the reforms of 1874. The objects of the Association were updated to be simply
“the promotion of the medical and allied sciences and the maintenance of the honour and interests

of the medical profession.”

The reforms also abolished the Committee of Council,' giving full executive power to quarterly
meetings of the Council, but this did not succeed in making the Association more democratic. The
Council numbered 92 by the 1890s, and it is surprising they managed to do anything at all.
Furthermore Branches of the Association covered large geographical areas, and despite the growth
in the railways considerable investment of time would be required for members to attend even

“local” meetings, let alone central ones.

The early BMA and medical ethics

Despite Hastings’ hopes, and the interest of many members, the production of a code of medical
ethics was not actively pursued by the Association during the first two decades of its existence.
This was in marked contrast to the AMA, which produced a Code, based on Percival’s, as almost its
first task when it was founded in 1846."" Prompted by this alacrity, John Conolly'? proposed in
1849 that an Ethical Committee be formed to accomplish a similar task. By 1851, some rules had
been set out, but the Committee found itself unable to meet and discuss others over which there was
disagreement. The election of new members in 1853 failed to remedy this problem, and no report

was ever made."

A new committee of 32 was set up in 1858, chaired by Hastings, and including the eminent Robert

Christison." Another member, Jukes de Styrap, was added in 1859, but the committee never

Y BMA, Yearbook 1905, BMAA B55/15/2, pp. 36, 67 - 71
"1 eake, Chauncey, Percival’s Medical Ethics, Baltimore, William & Wilkins Co.,1927, p. 49.

12 Conolly, (1794 - 1866) whose father “remained without definite position or calling”, despite wealthy Irish forbears,
started life as a soldier. Having run out of money, and needing to support his family, he turned to medicine and studied at
Edinburgh between 1817 and 1821. He never settled long in one place, practising first in Lewes and Chichester, then in
Stratford on Avon gaining some success as a general practitioner. In 1827 he was appointed Professor of Practice of
Medicine at UCL, but did not succeed in London. He moved to Warwick in 1830, and was involved in the founding of
the PMSA. In 1839 he went to the Middlesex Asylum at Hanwell and introduced the ideas and practices of the Tukes of
York and Drs Charlesworth and Gardiner of Lincoln, under the rubric of “non-restraint”. Despite the ultimate failure of
this policy, and the fact that his real strengths were writing and administration, this made Conolly’s name.

source: DNB

1> Horner, MD Thesis, 1995, pp. 42 - 45.

14 Christison (1797 - 1882) whose father was a Professor of Humanity at Edinburgh was educated and spent his
professional life at the University. He graduated in 1819, and worked at the Royal Infirmary, St Bartholomew’s and later
in Paris. He was put up for the Edinburgh Chair in Medical Jurisprudence by his twin brother during this absence, and
was granted the post in 1822. In 1827 he became Physician to the Royal Infirmary. As medical advisor to the Crown he
was involved in almost all important cases in Scotland and many in England, and was renowned as a clear, emphatic and
candid witness. With his interest in chemistry and toxicology he made his subject more scientific. Between 1832 and
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produced a report, let alone a code.” De Styrap however went on to produce his Code of medical
ethics in 1878,'° a book which reached a fourth edition in 1895, and was the only such code of
rules, aside from regulations of the Colleges, during the last quarter of the century. This work will

be discussed later in this thesis.

Two related sets of sources throw some light on the ethical concerns that drove this desire to
formulate a Code. Firstly de Styrap’s book itself was largely concerned with the need to set a high
moral tone within the profession in order to overcome problems of professional jealousy, and
promote ésprit du corps. De Styrap perceived this as an enormous problem, and the rules he set out
on how doctors, ‘members of the faculty’, ought to behave towards each other served this larger
purpose. The second was the long-running debate in the Association over the status of medical
homeopaths.!” The rising popularity of homeopathy was seen as a threat to the organising
profession in the 1850s, and in 1851, speaking at the Annual Meeting, Hastings addressed the
problem of the “delusion”, linking it to ethics and the activities of the BMA.

it is highly desirable that we should give a calm and judicious attention to medical ethics;
for it is much to be regretted that many regularly educated members of our profession have
connected themselves in doctrine and practice with some of the popular delusions of the
day. It will be by the judicious consideration of such important matters that the advantages
resulting from this Association will become more and more apparent. The inflexible
adherence to correct principles and upright conduct will thus continue to be the rallying
point of the members of the Association and they will evince their determination to
maintain among themselves a sound philosophy and unblemished honour.'®

Thus for Hastings the boundaries of the profession were not only behavioural, and moral, but also
philosophical. Conolly denounced this sectarian view at the same meeting, saying that the “perfect
scene of uproar with denunciations of homceopathic practitioners” was “undignified” and
“degraded” the profession. “If homceopathy were a delusion, it would die away; if there were any
truth in it, they should give the truth a chance of growing up. They had no right to say that the

principles they held were the true ones and all others false.”"”

1877 he became Professor of Materia Medica and Therapeutics and of Clinical Medicine to 1855. He was made a Baronet
in 1871.
Source: DNB.

' Horner, MD Thesis, 1995, pp. 45 - 47.

1 De Styrap, Jukes, A Code of Medical Ethics: with remarks on the duties of practitioners to their patients, etc., London,
J&A Churchill, 1878.

' Horner has described homeopathy as the only ethical issue discussed by the BMA in the 1880s.

18 PMSJ, 20th August, 1851, pp. 456 - 7

1 Bartrip, Themselves writ large, 1996, p. 77
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Although in 1852 the Association decided not to admit homeopaths and to expel members who met
with them, there were very few expulsions indeed, and the Association’s policy toward homeopaths
tended towards Conolly’s view. This is not to say that in many areas homeopaths were not
shunned; those regular doctors who flirted with it “courted victimisation, ostracism and professional
ruin”.?° We shall return to this issue later, but a number of points are worth noting here. The notion
of the professional group is key, and the behaviour of the members of the group towards those
inside and outside was an essential defining issue, amounting to a moral imperative. This centred on
“association” in two senses, belonging to the organisation, and meeting in consultation over a case.
Another point is the tension between the notions of gentility and liberality within the profession and
the need to assert the position and rightness of that profession’s status in society. A very similar set
of ideas and methods were deployed against those who co-operated with certain forms of contract

practice later in the century.

Contract practice

Background information

Contract practice was the contemporary term for any medical work provided on a subscription or
capitation basis, as opposed to the fee-for-service payments customary in private practice. The
issue was to be so contentious that it is hard to find accounts of contract practice that are not
partisan either in intention or in derivation. Many accept the doctors’ point of view, either
deliberately, or because of the influence of the writings of two men, Alfred Cox*' and James Smith
Whittaker,> who were deeply opposed to it. Smith Whittaker’s Report on Contract Practice™ was
the most complete survey of its time, and influenced both governments, and those pushing for
reform, like the Webbs.?* The writings and activities of medico-politically active men like Alfred
Cox? were almost all devoted to wresting control of contract practice away from the laity. David

Green on the other hand sought to portray contract practice as a healthy social phenomenon,

2 ipid.,

21 See biography, p. 322.

2 See biography, p. 235.

23 “Investigation into the Economic Conditions of Contract Practice in the United Kingdom”, Br.med.J., 1905, ii,
Supplement, 22.7.1905, pp. 1 - 96

24 Webb, Beatrice, Our partnership, Cambridge, CUP, 1975, pp. 370, 399.

25 Cox, Alfred, Among the doctors, London, Christopher Johnson, n.d. ?1950.
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essentially without defect, that was destroyed by doctors’ dogged pursuit of their economic

interests.?

It is clear, however that by the turn of the century numerous types of organisation had sprung up
that employed doctors to provide contract medical services. They ranged from the various mutual
aid societies which had sprung up increasingly through nineteenth century, like the Ancient Order
of Foresters, Heart of Oak Society, or the Oddfellows,”’ and also included Provident Dispensaries
and works schemes, such as colliery medical clubs. Many of these were local organisations, or
national organisations with local “lodges” and almost all were controlled by committees of working
class men. These organisations had from the late nineteenth century been joined by commercial
concerns such as Medical Aid Societies and Life Assurance companies, many of which provided
contract medical care as an incentive to buy insurance policies, or as frankly commercial ventures.
These were all lay controlled organisations, but the term contract practice was also applied to

private doctors’ clubs and Public Medical Services, which were organised by doctors themselves.?®

These lay controlled organisations offered a wide variety of benefits to their members, of which
medical attendance could be but one, and this variety was further compounded by widely varying
rates of capitation, rules, rates for family members and terms of service. The attitudes of doctors,
organisers and users of these services also varied in each locality. The numerical extent of contract
practice in all its many forms is difficult to estimate, but it is reasonable to suppose that the vast
majority of working class families were either partly or wholly catered for on this basis. A good
many middle class families used contract practice arrangements too. One estimate is that three
quarters of those persons eventually covered by the National Insurance Act of 1911 were already

covered for medical attendance by contributory schemes of one sort or another.?’

By the close of the nineteenth century contract practice was an important source of income for the
majority of family practitioners.*® However, relations between doctors and lay organisers were in
many areas deteriorating rapidly, the chronic low grade rumblings of discontent that had continued

for decades were growing in volume, and the sporadic “local difficulties” that occurred throughout

28 Green, David, Working class patients and the medical establishment, Aldershot, Gower, 1985.

7 Riley, James C, Sick not Dead: the health of British working men during the mortality decline, London, Johns Hopkins
University Press, 1997, pp. 27 - 44.

28 “Investigation into ... Contract Practice...”, Br.med.J. 1905, ii; supplement, 22.7.1905, pp. 16 - 23.

» Green, Working class patients, 1985, pp. 93 - 96.

30 Digby, Anne, Making a medical living, Oxford, OUP, 1995, pp. 94-5, 122-3. Green, Working Class Patients, pp. 1 -
76.

36



the century were becoming more complex and rancorous. Broadly the medical objections fell into
three categories.’’ Capitation rates: that is that subscription rates were too low to provide a
reasonable standard of medicine without pauperising the doctor. A sub-type of this objection was
that some organisations expected the doctor to pay for medicines and appliances out of the
subscriptions too. A second broad objection related to workload: that subscribers or the organisers
were too demanding or clinical workload unreasonably onerous. The last broad objection was often
the most contentious, that of the wage limit: that is, that people who were wealthy enough to afford
full private fees were subscribing to Contract arrangements. A related issue here was the inclusion

of the families of the (male) subscribers for little extra.

Many doctors saw contract practice as a concession to the less well-off, (an attitude Friendly
Societies found patronising), or as a useful way to build up a practice. However, as the century
progressed there were many who felt it had become nothing more than a systematic method of
obtaining medical attendance at a low price. Worse, it represented the exploitation of the
professional by the working man. These problems were seen to continue to exist because in many
instances where organised resistance was tried, there were local or incoming doctors willing to enter
these contracts or to undercut the rates of their professional brethren. This was exacerbated as the
century progressed by the problem of medical overcrowding, that is, the relative oversupply of
doctors in certain urban areas, to which I shall return in chapter 9.** Thus contract practice, as a
medical problem, shared some features of homeopathy - medical solidarity, professional unity and

individual conduct - and was as we shall see also construed as an issue of “medical ethics”.

Ostracism in contract practice disputes

It would be inappropriate to consider 70 years of contract practice disputes in detail here; rather I
will focus on the inter-linked areas of medical politics, ethics and organisation in these disputes. In
an early example of proposed ostracism of boycott-breakers, the doctors of Oldbury (Staffordshire)
in dispute with local Friendly Societies in 1869, pledged themselves “neither to meet them
professionally, nor socially; and ... further ... not ... to meet in consultation any physician or surgeon
who recognises them”.*® Such campaigns met with mixed success, but were not characterised by
the bitterness typical of later years. Rates were often increased to 5s. per annum “without any

undignified pressure but from reasonable and courteous representations”.>* However the

3! Citations supporting this summary appear in following pages.

32 Sprigge, S Squire, Medicine and the public, London, Heinemann, 1905, p. 26 - 28.
3 Br. med. J., 1869, ii: p. 32.

3 Lancet, 1877, ii: p. 654.
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organisation of contract practice was changing, with increasingly large groups of subscribers
organising a full-time salaried medical service for themselves. Perhaps the earliest such Medical
Institute, set up in Preston in 1870 was organised in response to “the Preston medical trades
union”.** Conditions of service for doctors employed by these organisations varied widely, but in
1887 one described his post as “a very pleasant berth”.*® Even where such good conditions
prevailed, the comprehensive family service offered by these organisations cut badly into private

medical practice, and private doctors’ clubs.

By the 1890s increasing numbers of disputes occurred, marked by increasing levels of organisation
and bad feeling. Ostracism appears to have become a common tool, if only used as a threat, in these
disputes. In a dispute in Cork in 1894 it even appeared to be an effective method, if carried
through. Here the issue, as in many other places, was the wage limit. The city’s club doctors all
resigned their posts, and when new doctors were imported they refused to meet any of them “as
professional brethren”. The isolation was sufficient to “break” the clubs, and “patients ... returned
on fair terms to their original medical advisors”.>’ The Lancet inaugurated a regular column on “the
Battle of the Clubs”, a battle which it “expected” all medical men to join. But things did not always
go as they had in Cork. In Great Yarmouth, in response to the extension of provision to families,
the town’s doctors made a “combination” and demanded higher pay, but the Friendly Societies
retaliated by forming an Institute. The men imported to staff were isolated by the Yarmouth doctors
(who included James Smith Whittaker). However, the Institute doctors were able to get consultants

in London, and the campaign failed.*®

In other places such as in County Durham, and particularly in Gateshead, another key player, Alfred
Cox, was meeting with much greater success. Cox was essentially a liberal working class man, who
felt that division amongst doctors perpetuated the poor conditions and rates in contract practice. His
first move in Gateshead was to get the town’s doctors to meet socially, and then, having established
some degree of accord, managed to persuade the local Society organisers to raise their rates, and
allow a free choice of doctor. In this instance no threat of ostracism was mentioned.”®> However,

Cox went on to participate in a campaign to improve medical pay in the Durham coalfields under

35 Green, Working class patients, 1985, p. 27. It is clear that Green has quoted the Institute organisers here.
* Lancet, 1887, i: 809.

37 Sprigge, Medicine and the public, 1905, p. 53.

38 Br. med. J. 1896, ii: 408.

3 Cox, Among the doctors, 1950, pp. 48 - 71.
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the aegis of a new Durham Medical Union. This body passed a resolution in July 1899, which

stated;

That when the Qualified Practitioners of any district make a combined effort to raise the
standard of their fees, and thereby the status of the profession, it should be deemed
infamous conduct in a professional respect for any Registered Practitioner to attempt to
frustrate4t()heir efforts by opposing them at cheaper rates of payment, and canvassing for
patients.

It is not clear whether the Durham doctors ever had to ostracise any of their colleagues, but several
important points are borne out by their resolution. It deliberately used the wording of the GMC’s
mandate to erase doctors from the Register, “infamous conduct in a professional respect”. It
reflected an increasing tendency to equate membership of the profession with solidarity in medico-
political disputes. In other words, issues of honour, status and solidarity were all seen as making
the problem one of “conduct” and “ethics”. The GMC maintained the Register that defined the
profession and could adjudicate on matters of “conduct”, and remove from the profession doctors
whose behaviour was seen as unprofessional. For those working to change the conditions of
contract practice it was logical to turn to the GMC to define co-operation with it in its fully lay-
controlled and trade-tainted form as unethical, even though it took several years to persuade the

Council to pronounce on the issue.

Professional bodies and contract practice

Green has been at pains to describe this as an abuse of a statutory body “in the service of [doctors’]
pecuniary interests.” He has assumed that removal from the Register was the equivalent to putting
the doctor out of business. This is to overstate the case, since there was no absolute restriction on
unqualified practice and, in the 1890s, even fewer statutory inconveniences than was the case later
on."! What he has missed is the power of inclusion and exclusion as tools of moral persuasion. It is
clear that the MDU, and to a lesser extent the BMA, contributed to bringing pressure to bear on the
GMC to effectively “ban” such activities as canvassing, advertising, “covering unqualified
assistants” during the period 1892 - 1905.* These were all to some extent, but by no means
exclusively associated with lay organised contract practice. Almost all the practices complained of,
including employment for low rates of pay, were in fact widely used by doctors quite independent

of the Friendly Societies.

4 GMC, Minutes, 1899, XXVI, p. 275.
! Green, Working class patients, 1985, p. 36.
“2 Br. med. J. 1892 ii: 854, and see pp. 170 - 172, and 192 - 195.
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Indeed there were signs of reluctance to persecute contract practice on the part of both BMA and
GMC in the 1890s. The GMC’s initial report on Medical Aid Associations concluded that there
was nothing entailed in these organisations specifically to concern it.* They found roughly half the
doctors were not over worked and roughly half were allowed to engage in private practice, and that
most associations did not canvas. This was seen at the time,** and later*® as a failure of the GMC.
Fresh agitation, mainly from doctors in Norwich in 1897, resulted in a fresh inquiry, and in 1899 a
committee report for the GMC strongly condemned canvassing and touting.*® The GMC’s slightly
tardy condemnation of advertising and canvassing (and to a lesser extent their pronouncements on
“covering”) were to prove useful tools in placing some contract practice arrangements beyond the
pale.” But they were not decisive factors before the introduction of the broader framework the
BMA was later to develop. I shall return to the changing rulings of the GMC, and the BMA'’s

involvement in subsequent chapters.

Medical Ethics and the BMA in the 1890s

Aside from the hitherto rather ill-defined attempts by the BMA* to induce some changes in the
stance taken by the GMC on issues related to contract practice, there were attempts to raise these
and other ethical issues within the organisation itself. Dr Garrett Horder, who was on the Council of
the MDU, proposed at the 1894 BMA’s Annual Meeting that there be an Ethical Section at the next
annual meeting. Council considered this, along with a letter from Dr T Frederick Pearce saying that

there was widespread interest in an ethical section:

it is difficult to define what is meant by an “ethical” section, but all subjects affecting the
relations of the members of the profession with each other, and with the public, with
medical institutions, and with clubs, questions of fees, irregular practice and a host of other
subjects which immediately interest the great body of general practitioners, would be
included in its discussions.*

3 GMC, Minutes, 1893, XXIV: Appendix XII, “Report of the Committee on Medical Aid Associations”.

“ Br. med. J., 1893, i: 1169.

45 Little, Ernest Muirhead, History of the British Medical Association 1832 - 1932, London, BMA, n.d. 71932, p. 202.

4 GMC, Minutes, 1899, XXVI: p. 206.

7 Collins English Dictionary, 1986. “Pale ... an enclosing barrier, ... a sphere of activity within which certain restrictions
are applied. ... Beyond the pale: outside the limits of social convention”.

“8 Further research is required to discover the links between the BMA, GMC and MDU in the 1880s and 90s.

* Council, 24.10.1894, in BMAA B/54/2/7.
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This section was held in 1895 and its resolutions were referred to the General Practice committee,
which had been appointed by Council to “enquire into the grievances, wants and requirements of
General Practitioners” and how to “ameliorate” them.”® As I shall show this committee had already
set itself a range of subjects that dovetailed neatly with the resolutions of the Section, indeed the
grievances of general practitioners were seen as the primary locus of medical ethics. The section
wanted “irregular practice” controlled, and felt that there was “urgent need of some practical steps
being taken to deal effectively with the present deplorable lack of esprit de corps and want of co-
operation in the profession generally and of which so much undue advantage is taken by the public”
particularly in the realm of medical education. The section passed resolutions on hospitals, club
practice, advertising, and the ostracisation of any doctor “who wilfully violates generally received

rules of medical ethics”.”!

The section met again in 1896 and was evidently very popular; the transcript of this second meeting
ran to 20 pages in the BMJ.>* The section had heard papers on “the better governance of a
provincial infirmary”, and discussed “the abuse of out-patient departments” at great length. Other
items included a paper on provident dispensaries, a discussion of “overcrowding in the profession”,
papers on doctors relationships with parish councils, and with midwives, and on the “ethics of
advertising”, as well as papers on the “the club question” and medical aid associations. The section
resolved that outpatient departments were “morally debasing to the public”, failing the “necessitous
poor”, causing “great injury to the material welfare” of doctors and providing poor medical
education.”® It also resolved that the Association should seek to reform the GMC, and restrictions
on pharmacists’ prescribing. One resolution roundly condemned working for any organisation that
canvassed or advertised, and the use of unqualified assistants to undercut medical fees as
“unprofessional”, whilst another called for the disqualification of such men from the Association.
Lastly they drew the attention of Council to “the chief part of the resolutions passed last year ...
have not been dealt with”. Council promptly voted to discontinue the Section.®* The General
Practice Committee was not disbanded however, but as we shall see, it did little to upset the “old

guard” on the Council.

0 GPC, 15.1.1895 in ibid.

5! See Horner, MD Thesis, pp. 295 - 6.

52 Br. med. J., 1896, ii: 369 - 89. Only two of those contributing to the section, G H Broadbent and Philip Lee, went on to
be members of the CEC.

33 ibid., p. 389, and all subsequent resolutions

5 Council, 20.10.1897, in BMAA B/54/2/8.
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The General Practice and Ethics Committee (GPEC)

Whilst this committee was to some extent the forerunner of the CEC, both in terms of general remit
and membership, the contrasts between the two committees were marked. It is hard to escape the
conclusion that the GPEC was an ineffective sop to the concerns of rank-and-file members, and its
ethical function given to it by default. What is more certain, is that the Committee, within the
context of the old BMA constitution had little power or clarity of function, and its statements had no
clear status. Its annual reports to Council became steadily shorter, consisting in 1900 of a single
letter from Coventry.” Perhaps the most striking contrast is the way in which the activity levels of
the committees changed. After an initial two or three years of enthusiasm, the GPEC quickly ran
out of things to do, and had fewer problems referred to it. The CEC’s work quickly gathered in
volume and complexity, reaching a kind of organisational “steady state” in which the Committee
had a clearly defined and valued workload, by the late 1910s. It is however worth examining the

Committee’s work in a little detail here.

The first matter with which the GPEC dealt was an enquiry on ostracism and contract practice.

Their correspondent asked a question that was to be pertinent for another two decades,

I should be obliged if you would advise on the following points:- (1) Ought one to refuse to
meet in consultation a medical brother who is Medical Officer to a Medical Aid
Association, and if one should refuse how does one’s conduct differ from that of a trades-
unionist who refuses to engage in work done side by side with a free labourer? (2) Ought
[such doctors] be allowed to belong to the various Branches of the BMA?°®

Robert Saundby®’, to be first Chairman of the CEC, proposed a list of matters for consideration by

the committee:

Cheap Anonymous Dispensaries, Midwives, Pay Wards at Hospitals, Lack of Competent
Assistants, Insecurity of Local Sanitary Arrangements, Inadequacy and Uncertainty of
Retiring Pensions of Poor-Law Officers, Alteration of Memorandum of Association so as to
permit Prosecution of Quacks, Bones Setters and Prescribing Chemists, Underselling for
Public Appointments, Relations of Consultants to General Practitioners.”®

The committee also compiled a list of the ethical rules or declarations subscribed to by members of

graduates of the various licensing bodies.” It also surveyed each Branch of the Association as to

55 Annual Report of GPEC, Council, 18.7.1900.
%6 Letter, in BMAA B/54/2/7.

57 See biography, p. 333.

8 GPC, 15.1.1895.

%9 GPEC, 20.10.1896.
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whether or not they had an ethical committee or other structures in place to deal with ethical
questions. They found that 8 had Ethical Committees, that 9 used their Council for this purpose if

the need arose, whilst 5 “declined to entertain the proposal to form an Ethical Committee”.%

This information seems to have been most useful to the GPEC, since from 1897 onwards it referred
many ethical questions back to the appropriate Branch.®' They supported the resolutions of the
ethical section, but could do little other than note their approval, and by 1899 the committee’s
deliberations largely resulted in either taking no action, informing enquirers of resolutions passed,
or expressing regret that nothing could be done.®? Some of the issues dealt with, and resolutions

passed by this committee will be considered along with later material in later chapters.

New BMA: new “fighting machinery”

As we have seen, there was a long-standing tension within the BMA between the perceived need by
many doctors, especially GPs, for a strong democratic organisation to defend and further their
interests. The BMA had tended to be controlled, both centrally and locally, by “elite” or “leading”
doctors and reluctant to pursue the problems most pressing on the “rank and file”. Bartrip describes
“creeping dissatisfaction” growing though the last two decades of the nineteenth century.
Dissatisfaction with the BMA and to a lesser extent the GMC led to moves by a leading member of
the Manchester Medical Guild, Samuel Crawshaw, to call a national meeting of local medical
societies.®> The Medical Guild unlike other local societies had not been absorbed by the BMA as a
Branch, and its main goal was the furtherance of the economic interests of GP’s and with medical
ethics. Other similar Guilds were springing up across the North. The proposed conference was to

discuss the idea of organising GPs into a democratic representative body, with an annual meeting.**

This Conference took place on the 1st, 2nd and 3rd of May 1900. Among the 54 delegates
representing 36 local medical organisations including the six branches and Council of the BMA

were Cox, Smith Whittaker, and Victor Horsley65 . According to Cox, many

8 Report of the GPEC, Council 8.7.1896. I can find no total figures for the number of Branches in 1896.
8! Meetings of the GPEC, 18.1.1897 and 13.4.1898 referred back half the questions addressed to them.

%2 See GPEC 11.4.1899.

% Br. med. J., 1899, ii: 16.9.1899.

¢ Bartrip, Themselves writ large, p. 143.

8 See biography, p. 335.
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were in favour of a new body, a confederation of local medical societies devoted
exclusively to medial politics and ethics, and a resolution to this effect was carried. ... I
spoke as strongly as I could against the multiplication of organisations and moved ... that
“every attempt should first be made to capture the BMA”. There was strong opposition but
I carried the day; Smith Whittaker of Great Yarmouth ... said that “he could not hope that
the Association would ever reform itself”.%

His proposition was that local medico-ethical societies and associations, and the new proposed
annual conference be combined to make the BMA “an energetic body, really representative of the
majority of the profession™.%” The strategy succeeded, and a Committee including Cox and Smith
Whittaker, was formed to approach the Association. Victor Horsley primed the BMA Council, and,
at the BMA’s Annual Meeting in Ipswich proposed that a new constitution be drafted. The
Constitution Committee elected for this task was made up of nominees of Council and an
Extraordinary General Meeting and included Whittaker Smith, Cox, and Horsley. Its work
proceeded comparatively smoothly and met with little resistance. The chief architects of its report

were Whittaker and Horsley, and the new constitution was in place by 1902.

Perhaps the most important change was that the local units of the Association were made much
smaller, with the introduction of a new unit, the Division, below the Branch. BMA members now
automatically belonged to their local Division, and these were intended to “be such that every
member thereof shall have reasonable opportunity of attending every important meeting.” *® A local
Division was envisaged as, amongst other things “a court of honour [enabling] a system of ethical
conduct to be evolved”, and this specifically in relation to contract posts under dispute, as well as
other issues of conduct.*® Council, its members now largely elected by the Branches, remained the
executive of the Association, but it was bound to follow resolutions passed by a 2/3 majority at the
Annual Representative Meeting (ARM), which consisted of representatives selected by local
Divisions. John McVail, who sat on the Constitution committee, and later on the GMC, specifically
envisaged that this would allow local divisions to steer the Association’s policy on “political and
ethical” issues.” Despite the fact that the BMA was not officially a Trades Union, but rather a
learned society, and a company limited by guarantee, Squire Sprigge was not simply employing a

colourful metaphor when he described the new BMA as “a fine fighting machinery”.”

8 Cox, Among the doctors, pp. 74 - 6.

87 ibid., p. 76.

S8 Little, History of the BMA, 1932, p. 84.

% ibid., p. 234.

™ ibid., p. 86.

"' Sprigge, Medicine and the public, 1905, p. 233.
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Chapter 3
(¢:4:0)

The Central Ethical Committee and the BMA after 1902
[&%4:9)

The New BMA

The BMA had now re-invented itself as “a federation of local medical societies called Divisions”."
These local societies defined Association policy through their representatives at the ARM. Thus
whilst the Association’s committees were all officially committees of the Council, all their activities
had to be approved by both bodies. Association’s business ran a three-cornered course between the
ARM, Council, and Committees, all supported and co-ordinated by the secretariat. The strength of
the system was the status conferred on decisions ratified by Council and by the ARM since both
were representative of the membership. Carr Saunders and Wilson noted the distinction between
the unrepresentative ‘rubber stamping’ Annual General Meetings held by most professional
organisations and the BMA’s meetings. At ARMs they said, “every important issue is raised ...
attendance is good, the debate ... keen”.? It would be a mistake, however, to see the “parliament”
and “executive” as too distinct, or the “parliament” as too independent; the Council itself was
unusually representative of the profession as a whole. It is also clear that many members of Council

were also representatives at the ARM, and among these were several chairmen of the CEC.?

A great deal of communication occurred outside of these regular meetings, and the secretariat was
of considerable importance. Letters addressed to “The Secretary, BMA” were often the way in
which both members and the lay public contacted the organisation, and the Medical Secretary and
his deputies were in constant contact with Honorary Division and Branch officials. This central
secretariat, which grew steadily in size after 1902, along with the Council and the Organising
Committee, were also able in various ways to influence the shape of ARMs through providing
information, informing opinion, and advising behind the scenes. Despite this, as I shall demonstrate
in later chapters, the ARM was quite capable of upsetting a policy prepared for its approval. Any
division could introduce any motion it pleased and, if they caught the mood of the meeting, define
policy. More generally, as Peter Bartrip has shown, the Representative Meetings created a great
deal of trouble at times like 1911 - 12 and 1945 - 48.*

' BMA, Yearbook 1905, London, BMA, 1905, p. 71.

2 Carr-Saunders, A M and Wilson, P A, The professions, Oxford, Clarendon Press, 1933, p. 91.

3 Arnold Lyndon, Reginald Langdon-Down and C O Hawthorne all fell into this category, see pp. 330, 329 and 328.
* Bartrip, Peter, Themselves writ large, 1996, pp. 152 - 64, and 248 - 66,
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The functions and constitution of the CEC

The Ethical Committee formed in 1902 was initially one selected by Council, but after the first
ARM of 1902, it consisted of six members nominated by Council, six members nominated by the
ARM, and had four ex-officio members. These were the President of the Association, the Chair of
Representative Meetings, the Chair of Council, and the Treasurer. Occasionally ex-officio members
would take part in the CEC’s work, but this was rarely for a sustained period. The committee
members elected a Chairman each year from among their number, and these chairmen usually

served for many years consecutively.
The duties of the Ethical Committee as formally described by Council in 1903 were:

To consider and advise the Council apon all rules of Branches and Divisions relating to
ethical matters

To report to the Council on the conduct of individual members where this was to be
considered by the Council

To arbitrate between members when so desired

To act generally under the Council in reference to all matters of professional conduct.’

The first of these functions reflected the “Central” nature of the CEC; each Division and Branch
could act as an independent ethical tribunal under the new constitution, and the CEC’s role was to
act as an advisory body to them.’ The second function entailed the Committee in deciding whether
to recommend the expulsion of members when this was requested by a Branch Council. The third
function, as an arbitration service between doctors in dispute, provided something which until this
point no national medical organisation had been willing to tackle.” It was to be a small part of the
committee’s work, but judging by the documents these cases generated, amongst the most trying.
The last function was a catch-all which entailed the Committee in a good deal of work in terms of
writing reports on difficult ethical issues, and considering matters that no other part of the
organisation could take up. It is with this latter area of work that this thesis has been most

concerned.

This set of functions forms a marked contrast to the mid-nineteenth century ethical committees,
which had both been set up to write a code of medical ethics, and the rather vague remit of the

GPEC. The production of a code was never an official function of the Committee, and no such

5 Council, July 1903, in BMAA B/54/2/11.
® A great deal more will detail on this area in chapter 6.
7 Forbes, Robert, Sixty years of medical defence, London, MDU, 1948, p. 26.
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document was published until 1949.® It is clear that the Association looked to the Committee for
two main things, the adjudication of individual cases of offending or disputed conduct, and the
clarification of specific issues, either in the form of rules or regulations, or in the form of
resolutions, then adopted by the Association. Cox’s description of the Committee’s work was
usefully broad but exact; it being its “duty ... to maintain the right standard of professional conduct

and deal gently but firmly with erring ones”.’

Pattern of CEC work

Meetings of the CEC were usually scheduled to start after lunch at 2:30, but there is no indication in
the minutes of how long they lasted. It is hard to imagine they were short, for each meeting there

were large numbers of documents to be read on a number of complex issues and cases.

The committee quickly became very busy; it met six times in 1902 - 3, and seven times the
following session. A total of ten meetings were held in 1905 - 06, and it was during this session
that it was decided to introduce a Standing Ethical Subcommittee (CEC s/c) to meet between CEC
meetings at short notice to consider urgent matters.'® The subcommittee was composed of the
Chairman and members of the Committee who lived in or near London (effectively those able to
come at short notice), and usually met in each month in which the CEC itself did not meet. The
BMA sessions quickly settled into a rhythm. Each started in October and culminated in the ARM in
July, with a three-month quietus following it. In most years the CEC met 4 times, timed to precede
the quarterly meetings of Council, and the subcommittee usually met S times in between. This
arrangement fluctuated from time to time; the subcommittee started by meeting only twice to the

main Committee’s eight in 1905 - 6. The next year it met eight times and the CEC four times.

Quite how the committee functioned as a group we can only guess. There were only a few
occasions on which differences of opinion, or prolonged discussion were recorded in the minutes,
but many more where it was evidently difficult to reach a decision quickly. A number of these are
described in the following chapters, but quite what form discussions took is sadly a matter of

conjecture.

8 BMA, Ethics ... of the Medical profession, 1949,
® Cox, Among the doctors, p. 106.
' CEC sc, 4.5.1906.
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Membership and Chairmanship

A search of the CEC minutes from 1902 to 1939 identified 75 doctors who served on the CEC,
excluding those who attended ex-officio.'’ Most of these members are of little interest, since a large
minority of them attended few meetings, or served only for short periods. Out of the total of 75, 17
members served for only one year, 18 served for 2 or 3 years. Overall, 46% of those elected to the
committee served for 3 years or less, 31% served for between 4 and 9 years, and 23% served for 10
years or more. This latter group put in 49% of the total ‘member-years’. Members were usually
very conscientious in attending meetings and those whose attendance was poor tended to be the
same members who were not elected for a second year. The only point at which attendance became
more generally patchy generally was in the session 1912 - 13 directly following the National
Insurance crisis. The chairman Lauriston E Shaw had resigned in the middle of the previous
session feeling that other members of the BMA did not tolerate his pro-Insurance sympathies. '

The poor attendance here was reflected in a falling membership of the BMA in the years that

followed."

On the other hand a small number of members contributed disproportionately to the CEC’s work, as
measured by attendance. In the following section I shall describe what is known of those who
served for 5 years or more, 10 years or more, and the Committee’s chairmen. The CEC had only
three female members during this period, only one served for more than 5 years. Dr Elizabeth
Casson served for one year only in 1933 - 34, and Dame Louise Mcllroy served for one year in
1938 - 39. Christine Murrell was already a member of Council, when she joined the CEC in 1924 -
25. She went on to be elected as a direct representative to the GMC, the first woman to be elected

to this body, but tragically died only a few months later."

! The figures given in this section have been abstracted from a comprehensive list of names, and dates of meetings
covering the period 1902 - 1939, made up from the BMAA committee minute books. It is a very long document, and thus
has not been included in the thesis.

12 See biography, p. 334.

13 Bartrip, Themselves writ large, 1996, pp. 194 - 5.

'* Christine Murrell (1874 - 1933) was educated at Clapham High School for Girls and the London School of Medicine
for Women. After working as a house officer and medical registrar at Royal Free, and resident Clinical Assistant at
Northumberland County Asylum at Morpeth she went into general practice in London “with special attention” to
neurological and psychological problems. She was on the Council of the BMA from 1924, was President of the
Metropolitan Counties Branch in 1928, and was President of the Women’s Medical Federation 1926 - 1928 as well as
serving on the Council of the MDU. A staunch but unpartisan proponent of general practice and women’s place in
medicine she was said to be “forceful and tenacious in argument, concise and direct in speech” and “amongst the most
successful general practitioners in London”.

Br. med. J., 1933, ii: 801, 657.
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Prosopography of members serving 5 years or more

Taking service of 5 years or more on the committee as a cut off for “significant” contribution to the
work of the CEC, including ex-officio members who consistently attended, but excluding chairmen,
28 members fall into this category. Information on type of practice, years since primary
qualification on joining the committee, location of practice, and qualification have been collected
and tabulated.'” A number of points emerge from this analysis. The committee’s longer serving
members were an even mix of “pure” GPs, “pure” consultants, and doctors whose practice was
mixed. However, physicians were rarely involved, most of the “specialist” components to these
doctor’s practices being either general surgery, or specialities such as obstetrics, gynaecology, ENT
or ophthalmology. Another feature that emerges strongly is the moderate level of qualification of
these doctors. I have allocated qualifications to four main groups, the first level being basic
licensing qualifications. 6 members had only these basic Conjoint qualifications of MRCS LRCP
(or equivalent). The highest qualification of a further 4 was the basic “pair” of university bachelor
of medicine and surgery degrees (MB, BS, ChB, etc). I have put MD or MA degrees in a higher
category, and a further 7 members had an MD as their highest degree. Of those in the fourth
category, with higher collegiate degrees the majority, 8, were FRCS, and whilst none were MRCP,
one member was FRCP(Edin.). There were two strong trends. Firstly, a clear majority had passed
their basic qualifications 30 years or more before joining the committee, with only 3 having spent
20 years or less in practice before joining. Secondly the CEC was overwhelmingly English, with
London and the South of England being strongly represented. This may simply reflect two basic
facts of distribution and logistics. Most doctors in the British Isles were in practice in England, and
a large number of those practised in or near London. Members of the committee with shorter
distances to travel would, it is reasonable to assume, have found the journeys less inconvenient to

make.

Thus, if we were to create a picture of a typical longer-serving member of the CEC who was not a
chairman at any time, he would be a moderately well qualified general practitioner with a surgical
appointment at a local hospital, in his sixties, living close to or in London. Most of these men
would have received their general and medical education in the last third of the nineteenth century.
It seems likely that it was a mixture of age, experience, and security in practice (both economic and

medical) that enabled these men to stand, and to be chosen by the ARM and Council.

""This information has been collected from Medical Directory entries for the period at which the member left the

committee, along with some information gleaned from obituaries (see Appendix A).
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Table3: years since primary qualification at time of joining

years in number of
practice members
less than 10 0
10-19 3
20-29 10
30 or more 15

Table4: members analysed b
. number of
type of practice members
GP only 9
mixed 10
Consultant only 9

Table5: members analysed by location of practice

. number of
location
members

London 10

Enghsh 16
Provinces

Wales 0
Scotland 1

Ireland 1

€ 0,

ractice

committee

Names of doctors listed in these tables

(those in bold have biographies in Appendix A)

OO0 AW —

SIS SR SR S I S I N S S N e el e e el
CONAUNMBDBWNRODOVONAANULMPDWN—-O

Dr A G Bateman

Dr H A Ballance

Mr C R Straton

Dr Edwin Rayner

Dr Philip G Lee

Mr J H Ewart

Dr C H Milburn

Dr James Neal

Dr J Wishart Kerr

Dr Milner M Moore
Mr E B Turner

Mr J Furneaux Jordan
Capt John Orton

Dr H C Mactier

Dr H C Bristowe

Dr John Stevens

Dr E W G Masterman
Dr P Macdonald

Dr Christine Murrell
DrJ F Walker

Dr L A Parry

Mr N Bishop Harman
Dr J Hudson

Dr E Welch

Dr H L Hatch

Dr L Kilroe

Dr P B Spurgin

Dr R Forbes

(Queen Anne St, W)

(Norwich)

(Wilton, nr Salisbury)
(Stockport) JP

(Cork)

(Eastbourne)

(Hull)

(Birmingham and Golders Green)
(Cambuslang, nr Glasgow)
(Eastbourne)

(Birmingham)
(Coventry)
(Wolverhampton)
(Wrington Somerset)
(Edinburgh)
(Camberwell

(York)

(London)

(Southend on Sea)
(Hove)

(London)
(Newcastle upon Tyne)
(Leeds)

(Pinner)

(Rochdale)

(London)

(London)



Chairmen of the CEC

Obituaries of those involved with the CEC often stress the “delicate” or “difficult” nature of the
work involved, and this is particularly true of those who chaired the Committee. The Chairman
often had to act on difficult cases or authorise Notices between meetings. They also had the
important job of presenting Reports and draft resolutions to Council (of which all were members, at

least at the time of their chairmanship) and the ARM.

I have provided biographies for all these men, in Appendix A, but have also set out their terms of
office, vital dates, qualifications and a brief sketch of their medical work in table form. It is worth
comparing them as a group with the group of longer serving members. In the first eleven years of
the Committee’s work it had 4 chairmen, all of whom were consultants, and although Kinsey was
not a particularly eminent man, the others were either reasonably prominent, or were in the process
of becoming so. This was in marked contrast with the rest of the period, in which the CEC’s
chairmen resembled its members much more closely. They were GP surgeons, with two
exceptions. Langdon-Down inherited a hugely successful Home for the mentally handicapped, and
appears to have developed some West End practice out of this, whilst Hawthorne was a prominent
West End practitioner with a clutch of minor consulting physician posts. As an overall trend then,
the chairmanship of the CEC was ‘downwardly mobile’. This may well not represent any falling
off of status for the Committee during this period. It is more likely that it reflects a growing
confidence in the work and experience of those involved in it, particularly since after 1920 the

chairmen were all drawn from the ranks of the longest serving members.

The chairmen of the Committee were representative of the sorts of doctors who could afford to
engage in significant amounts of medico-political work. It could be argued that the Chairmanship
of the CEC was skewed in favour of consultants (6 out of 9) as opposed to general practitioners, but
caution should be exercised in reading too much into this. By far the great majority of GP’s would

have found it impossible to find enough time to serve on the Committee, let alone chair it.
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Table 6. Chairmen of the CEC 1902 -
(Full biographies of each of these are given in the Biographical Appendix.)

1902 -1905  Prof. Robert Saundby (1849 -1918) MB CM MD FRCP

Consultant academic physician, in Birmingham, medical politician, and author of Medical Ethics

1905-1909  Mr Robert H Kinsey (71842 -7) MRCS LSA JP

Consultant Surgeon to Bedford County Hospital

1909 -1910  Dr (Sir) Ewan J Maclean (1865 - 1953) MB CM MD FRCP JP

Consultant Gynaecologist to Cardiff Infirmary, and early president of the Royal College of Obstetrics and Gynaecology

1910-1913  Dr Lauriston E Shaw (1859 - 1923) MB MD MRCS FRCP

Consultant Physician to Guys, Dean of the Medical School, proponent of State medicine and National Insurance.

1913-1919  Dr Moses Biggs (c1867 — 1935) MRCS LSA MD

General Practitioner and Surgeon to the Battersea Dispensary

1919-1926  Dr Reginald Langdon-Down (1866 - 1955) MA MB BC MRCP

Inheritor of a thriving Home for mental defectives, with modest West End practice in childhood and mental problems.

1926 -1933  Dr Amold Lyndon (c1861-1946) LSA MRCS MB MD OBE

Surrey GP and surgeon

1933-1935  Dr Charles O Hawthorne (1858 -1949) MB CM MD FRFPS FRCP

Glasgow academic physician, later moved to London and West End consulting practice

1935 - (1948+) Dr Noel Waterfield (c1877 - 1960) MB BS LRCP FRCS
Surrey GP and Surgeon
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Other personnel

The Committee was usually served by the Deputy Medical Secretary of the time; who would also
have been present, but whose names appear on none of the minutes. Deputy Medical Secretaries
who served the CEC included Alfred Cox, George Anderson, both of whom went on to be Medical
Secretaries of the BMA (a position of considerable importance and influence), James Neal and
Robert Forbes, both of whom went on to be Secretary of the Medical Defence Union.'"® Thus the
CEC'’s secretaries tended to be men of some ability, destined for higher office. It has not been
possible to ascertain how active they were generally in taking part in, or shaping the Committee’s
work. They were certainly important as drafters of documents on issues being worked up by the
Committee. When cases or issues involving legal risk to the Association, or requiring an intimate
knowledge of the legalities of its constitution, the BMA’s Solicitors William Hempson or his son
Oswald, would attend at the CEC. Hempsons were also the Solicitors to the MDU, the firm having
been chosen by the BMA in the light of the work done for the Union."

The CEC in the context of the BMA

This section is a synthesis of the reading of primary archive materials for this research and is
intended to give an overall impression of the committee’s activity. I have not footnoted each type

of activity since instances are fully footnoted in successive chapters.

Presenting a problem to the CEC

Matters for consideration came from many sources. Enquiries from members of the public or
medical non-members that the Secretariat could not handle directly were often referred to the CEC
if a conduct issue was involved. If the enquiries involved a “case”, that is a dispute between
doctors, or an alleged breach of received ethical norms, they almost always referred back by the
Secretariat or the Committee to the local Division level in the first instance. If the Division had not
been able to reach a decision, they could refer problems back via their Branch, to the CEC.
Officially the Council was the Association’s “highest court”, but in practice this function was
delegated down to the CEC,? since full Council meetings were expensive to arrange.”’ Branches
could also request the expulsion of a member from the Association, and in fact the central

organisation had no power to request this of its own accord. In this situation the CEC would

'8 Their biographies appear on pp. 339 (Neal) and 332 (Forbes).
"% Br. med. J., 1919, i: 504

0 ARM, 1905.

2 CEC, 23.10.1914.
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consider the case and make a recommendation to Council, which would decide whether or not
expulsion was warranted. (The issue of whether or not the Association could or should refer cases
to the GMC was never resolved, and is the subject of a later discussion.) General questions were
almost always referred to the CEC via Council by a motion of the ARM, although other committees

might ask for their opinion on matters connected with their own work.

Communicating the decisions and opinions of the CEC

There were, in theory, a large number of ways in which members of the BMA could learn of the
outcome of matters referred to the Committee. It is difficult to know the extent to which the
information available was actually used by members except in cases where the CEC communicated
directly with them. The quarterly and annual reports of the Committees were reproduced in the
Supplement to the BMJ, as were Council and ARM discussions of them. These only mentioned
details of specific cases (and never names) when expulsion from the Association was contemplated.
The supplement was only sent to members of the BMA and thus allowed the Association to
disseminate its “intelligence” with a degree of privacy. Communication of Reports and sets of rules
was much more rigorously pursued, although, once again, it was up to the individual member in
most cases to learn what they were. Draft reports and rules were circulated in the supplement
before the ARM debated them, and final versions also appeared there, and were available as
offprints. These offprints appear to have been provided mainly for the use of local officers, who

could distribute them as they saw fit.

ARM ratified decisions of the Association, among them a number of “ethical” resolutions, were
also reproduced in a series of yearly Handbooks and Yearbooks that were produced from 1905
onwards.” These also contained lists of names of committee members, honorary officials,
including those of the Divisions, calendars of events and the memorandum and by-laws of the
Association. These Handbooks and Yearbooks again appear to have been distributed primarily to

Branch, Division and Central officials.?®

Resisting codification

Although the general publication of a dedicated code of ethics had to wait until 1949, there was
consistent interest in the production of a digest or guide from the inception of the CEC. The CEC

22 From 1904 - 1906 they were Yearbooks, see BMAA series B/55/15/1 etc, after 1920 they were Handbooks, see BMAA
B/55/16/1 ete, reverting to Yearbooks again in 1951.
# Memorandum, Medical Students s/c (MS s/c), 27.9.1934. Around 800 copies of the Handbook were printed each year.
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resisted these requests consistently although the Secretariat did included ethical guidance in the

Association’s Handbooks for Newly Qualified Practitioners, from 1923,

Early plans to produce a digest of the decisions of the committee never came directly to fruition.?*
A code or digest of the committee’s decisions was requested in 1915, but the committee decided
that “it was not desirable to formulate an ethical code”.”> In 1920 the CEC received a request from
the Australian Federal Committee of the Association for a digest of anonymised case reports of the

CEC for their guidance. The Committee decided that

such a report would be dangerous and misleading ... it was pointed out that the minutes of
the Committee merely recorded the concrete decisions; that important points often came out
in the discussion which had a material bearing on the conclusions arrived at; that without an
indication of these points, of which the committee found it impossible to incorporate in any
précis, such a précis would not be helpful, but the reverse?

In 1922 a request from a member for “a circular or pamphlet, containing a few striking examples of
the pit-falls that beset practitioners in ethical matters” was refused.?” Other parts of the organisation
were not so reticent; the South Africa Committee had drawn up a “Guide to medical ethics” in
1924, which consisted of 50 pages of short decisions and rules. A BMJ review stated that it was

“dogmatic” and took “short cuts taken through thorny issues” but “generally a useful vade mecum.”
28

Closer to home, the secretariat and the Medical Students subcommittee (MS s/c) of the Organising
Committee (OC) had produced the first Handbook for Newly Qualified Practitioners, which
included a section on medical ethics, without referring to the CEC at all. This strange split was
possible because the Secretariat kept a “typescript book” containing the CEC’s decisions on

different questions under different headings. This enabled the medical secretaries to respond

24 CEC 18.12.1903, BMAA B54/2/11, mentions the preparation of a “Guide”, but there is no evidence in the minutes
thereafter. The 1906 Yearbook, p. 80, mentions “a small code of rules was compiled early in 1904 from those which had
already received the approval of the ... Council”. No such guide or code was produced however, but I have not been able
to find any discussion as to why this particular scheme was dropped. According to Br. med. J., 1908 ii: supplement,
1.8.1908, p. 127, Kinsey undertook to produce and epitome of decisions, but once again, no trace of this undertaking had
been found.

% Memorandum, CEC s/c, 20.2.1924.

% ibid.

?7 CEC s/c, 6.12.1922.

B Br. med. J., 1924, i: 12.4.1924, cutting in CMAC SA BMA D197.
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directly to enquiries from outside. However, a section on “Duties” in the first Handbook, appears to

have been a spontaneous piece of work, and it is striking that it was discontinued.

The idea for this handbook had arisen out of a Conference for Medical Students held in 1921. DrJ
C Matthews, Dean of Liverpool University, spoke of the need for “something in the nature of a
handbook” since lectures were of “little value” and “the most important time to get at the student
was immediately after he qualified”.” From the start the proposed handbook was seen as an
important recruiting tool to be used at meetings of the newly qualified at which they were invited to
join the Association. The initial draft was a modest little information booklet but it was decided to
make the handbook more ambitious with the inclusion of “business and ethics” topics, and short

articles on the main careers open to doctors.*

The first Handbook appeared in 1923 and included a section entitled “the Duties of Medical
Practitioners”, which was almost certainly written by a Deputy Medical Secretary named
McPherson®', and a legal section written by W A Brend. The ethics section was brief and general,
and included the Hippocratic Oath, and is considered in chapter 5. The Handbook was a great
success; roughly 2000 copies were distributed each year’? and there was constant pressure to
broaden its scope and its distribution® and it was renamed The Medical Practitioner’s Handbook
for its 1935 edition. The editions of 1926 and 1935 combined the ethical and legal advice into a
single section on “The practical aspects of medical practice”, after the opinions of Langdon-Down
and Brend were sought,** although the CEC itself continued to have nothing to do with its

production.

The CEC kept up this resistance until 1938, when the Association was approached by the Board of
Deputies of British Jews with a request that the BMA to supply material for a pamphlet code of
ethics in English and German for refugee medical practitioners. The British Dental Association had

BDA had produced one which was now in press,” and the CEC recommended co-operating with

 Minutes, Conference to Medical Students, 1.12.1921, in CMAC SA BMA A17.
30 MS s/c 16.5.1922, Council 25.10.1922.

3! Organising Committee (OC), 2.10.1922.

32 Council agenda, 9.6.1926.

3.0C, 20.9.1927, MS s/c 3.12.1930, ARM 1931.

3 MS s/c, 25.9.1923.

35 CEC, 20.12.1938.
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this project.*® However, after the Second World War the committee itself decided to publish a short
code, and this is discussed at much greater length in Chapter 14.

Summary

The CEC was elected by Council and the ARM and developed a core of long-serving members by
the 1920s and 1930s, typical members being experienced doctors of middling qualification and
status. It was an important part of the BMA central structure and had the dual role of handling of
“cases”, and formulating ethical rules or reports for the Association. This latter function was, as the
following chapters will show, often a difficult and contested process. The Committee resisted calls
to produce a general code of medical ethics until the end of the period with which this study deals,

and then did so only in special circumstances.

3 Council, 18.1.1939.
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Chapter 4
(C22.9)

The CEC in context: other organisations
(¢35}

Introduction

The conduct of doctors was a concem of all medical organisations at this time, and indeed this
remains so to a certain extent today. The purpose of this chapter is to describe a number of the
other medical bodies involved in conduct and ethics issues, and to draw out differences, similarities
and links with the BMA. The choice of the Royal College of Physicians of London, the GMC, and
MDU has been made for a number of reasons. Not least among these is the availability of works
describing these bodies and their histories. For instance, Sir Zachary Cope’s history of the Royal
College of Surgeons' is extremely uninformative on medical ethics and politics. Indeed the most
useful information I have found on this organisation has been in the minutes of the GPEC. Another
has been to choose one of each of a number of types of organisation. Lastly, there were particularly
strong historical links between the GMC, BMA and MDU. The BMA had interested itself in reform
from the outset and was instrumental in keeping up pressure on successive Governments to
legislate. The GMC was the body set up as a result of this pressure. The impetus to set up the
MDU came partly out of the perceived lack of effective medico-political muscle on the part of the
GMC, (and to some extent the BMA). The Union made it its business to push, along with the
BMA, for further reforms to the statutory regulation of medicine. These links are such that it has

been difficult to arrange the material for the chapter in a linear sequence.

The older medical corporations by contrast, were elite bodies, primarily concerned to protect the
status and privileges of their Members and Fellows drawn from particular parts of the profession,
and from particular parts of the UK. As relatively ancient bodies with Royal Charters their
influence over their rank and file members was exercised in a more hierarchical manner, but still
addressed similar issues and pressures facing doctors. Furthermore it can be argued that, all
criticism aside, these Colleges formed an important ‘cultural template’ for the more modern medical

organisations, and their notions of association, exclusion and conduct.

Particular standards of conduct were expected of the members of all these organisations, and
formed part of the definition and boundaries of each specific group, although these boundaries and

those of the profession as a whole were often closely related.

! Cope, Zachary, The Royal College of Surgeons of England: a history, London, Anthony Blond, n.d. 1959.
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The Roval College of Physicians of L.ondon

The origins and development of the College

The Royal College of Physicians of London was established under a Charter of Henry VIII of 1518
in order “to check men who profess physic rather from avarice than in good faith, to the damage of
credulous people”. It limited the practice of Physic in London and 6 miles around to those who had
qualified in medicine from the Universities of Oxford and Cambridge, or continental Universities,
and who took the College Oath. It also gave the College power to inspect apothecaries and destroy
any sub-standard medicines found in their shops, to publish a Pharmacopoeia, and placed
physicians as superior in knowledge to surgeons. It was governed by meetings of its Fellows,
known as Comitia, and 4 Fellows were appointed each year to oversee disciplinary matters and
inspect apothecaries.” The College was for a great many years a small elite organisation irrelevant
to the majority of practitioners of medicine or surgery in the rest of England, and had a tiny

membership until later in the nineteenth century.

Describing the College in the 1830s, Cooke stated that “inside the profession it was known mainly
as an examining body of oligarchical structure”. He went on, “despite minor modifications, the
governance of the College had changed in no major essential from the time of the foundation. We
can only speculate on the Fellows’ conception of the functions of the College”.* By the mid-
nineteenth century a strict three tier structure existed. Although Members could become Fellows,
they had few privileges, aside from the status conferred by the qualification, whilst Licentiates were
simply diplomates of the College with no power whatsoever.* The Fellows numbered only 188 in
1858.

The disciplinary functions of the College

From its foundation the College’s Statutes placed Fellows under an obligation towards their
colleagues, and set out fines for such offences as refusing office, and failure to attend Comitia or the
funerals of Fellows. The original statutes set out a number of fines relating to offending behaviour

in relation to other Fellows and their patients; such as failing to ascertain previous treatment, “bad

2 Clark, Sir George , A history of the Royal College of Physicians of London (Vol. I and II), Oxford, Clarendon Press, Vol.
I, 1964 and Vol.II 1966, pp. 1 - 95.

3 Cooke, A M, 4 history of the Royal College of Physicians of London, (Vol 3), Oxford, Clarendon Press, 1972, pp. 803 -
4,
4 ibid., pp. 865 - 6.
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manners at consultation” and “consultation with an empiric”.’ The Censors Board, elected annually
from among the Fellows, was charged with “the supervision and control, correction and government
of all and every physician [in London]”. This group effectively carried out the College’s punitive
and investigative functions in respect of Members, Fellows and Apothecaries, and could invoke a
range of sanctions including fines, and imprisonment, under the Statutes.® In the 1880s and
afterward the Board also had responsibility for admitting Members and Licentiates, although it is

not clear when it acquired this function.”

The Bye-laws of the College set out in great detail the running of its business and the behaviour of
its members and officers. Fellows, Members and Licentiates swore to uphold these, and “to do
everything, in the practice of your profession, to the honour of the College and the welfare of the

State”.® Only those “who are distinguished by character and learning” were to be admitted Fellows,

and even Licentiates had to be “of moral character”.” The Fellows and Members were debarred
from suing for fees, engaging in trade, dispensing medicines, compounding medicines for any but
their own patients, and from financial arrangements with apothecaries, druggists etc. They were
debarred from refusing to make known to other members the composition of remedies in their use,
but also from the revelation of any of the College’s business and secrets. '° The general disciplinary

Bye-law of the College stated that

If it shall ... appear ... or be made known to the President and Censors ... that any Fellow,
Member or Licentiate has been guilty of any great crime or public immorality, or has acted
in any respect in a dishonourable or unprofessional manner, or has violated any [College
rules] ... the President and Censors may call the [F M or L], so offending, before the
Censors board, and having investigated the case, may admonish, or reprimand, or inflict a
fine not exceeding £10; or ... they may report the case to the College, and thereupon a
majority of 2/3 ... may declare the [F M or L] no longer a [F M or L]."

Thus any member of the college who was found by the Censors to have behaved in a way of which
they disapproved could be voted out of the College by a majority of the Fellows in Comitia. In the

nineteenth and early twentieth centuries the College added a series of resolutions on matters such as

3 Clarke, 4 history of the RCP Vol. I, 1964, p. 181.

6 ibid, p. 92.

7 ibid, p. 874

g RCP Bye-law XX1.i, from The Charter, Bye-Laws and Regulation of the RCP, 1862.
® RCP Bye-laws XX.i and XXL.i, in ibid.

1°rCP Bye-law XXIII, sections i, v, viii, vi and i, in ibid.

'' RCP Bye-law XXIILx, in ibid.
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advertising, involvement in therapeutic businesses, behaviour in consultation and so forth. These

resolutions will be dealt with in subsequent chapters.

The Composition of the Censors Board 1902 - 1939

Whilst it is outside the scope of the present study to look in detail at the business of the Censors
Board, I have compiled a list of those who served in this capacity during the years with which we
are primarily interested.'? A number of points have emerged from this survey. Firstly few names of
Censors Board members appear familiar as doctors involved in the BMA, the notable exceptions
being Sir Thomas Clifford Allbutt and Lord Dawson," both of whom were Presidents of the
Association at one time. Another notable name was that of Norman Moore, Censor in 1905 - 1906,
1st censor in 1909 and President of the College 1919 - 1922, who was also a long serving member
of the GMC. No Censors ever served on the CEC. Indeed Langdon-Down resigned his
Membership of the College in 1925 on their recommendation, in an episode to which I shall return
later." Few served more than 2 or 3 years, and those who did serve for longer periods of time never
did so continuously. It is clear that service as a Censor was a stepping stone to Presidency of the
College, and it was only as Presidents, or as Registrars, that Fellows served for over 2 years in total

on the Board.

Cooke has given some indication of the activities of the Board. In the 1870s it acted as an arbitrator
between two fellows."> In the 1900s they had to discipline Licentiates for using the styling
“doctor”, one Fellow for acting as a general practitioner, and another for a newspaper article on “the
Cheese Dinner”.'® In the 1920s the Board disciplined members for selling a practice, advertising,

and for improper certification, but was said to be less busy than it had been hitherto."”

The College was therefore a body dedicated to its own status and honour, and the control of inferior
grades of practitioners. It chose its membership on the basis of qualification and character, and

exercised disciplinary control over them by the mechanism of enquiry first before a special group of

12 As with the list of CEC members, this has not been included here, since it is very long. It was abstracted from RCP,
Lists, 1902 - 1938.

13 See biography, p. 324.

" RCP, Annals, 1923 - 26, 52: 190, 214.

15 Sir William Gull and Dr. George Johnson were in dispute over a case of poisoning. Cooke, 4 history of the RCP, (Vol.
3), pp. 830 - 1.

18 ibid., p. 997.

17 ibid., p. 1035.
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senior Fellows, the Censors Board, and if necessary before a full meeting of the Fellows. The
sanctions for breaching the rules of the organisation or for any behaviour judged to be disreputable
included fines and imprisonment, under the terms of the statute, but the key punishment was
exclusion from the College. Power and influence remained in the hands of the Fellows, although by
the mid-nineteenth century the College had a large number of powerless Licentiates who were
usually general practitioners. Their number was increased by the success of the Conjoint Board

under which huge numbers of ordinary doctors qualified as LRCP and MRCS after the mid 1880s.

The Roval Coll f Surgeons of Englan

The College evolved out of the mediaeval Company of Barbers which was incorporated in 1462 as
the Guild of Surgeons. In 1540 it became the Company of Barber-Surgeons, in 1745 the Company
of Surgeons, and finally the Royal College of Surgeons of London in 1800. The College was self-
elected, and those on its Council served for life. Its membership examination was used in the
nineteenth century as a general practice qualification of around the standard of the Licentiate of the
Society of Apothecaries. In 1843 the College became the RCS of England, and the Fellowship was

introduced to extend electorate and mark out good teachers.'®

There was little in the College bye-laws to restrict the activities of its diplomates and members,
although it did have some broader disciplinary machinery. Cope gives an isolated example of a
Taunton pastry cook who had passed the Membership exam having given false credentials who was
stripped of his diploma in 1845. On becoming Members or Fellows surgeons were asked to swear
an oath to abide by the bye-laws and to “demean themselves honourably in the practice of [their]
profession and to the utmost of [their] power maintain the dignity and welfare of the college”."
Further sections bound members to behave properly within the College buildings and not to obstruct
or disrupt the appointed business of any of its meetings.”® The ultimate sanction was the removal of
the surgeon from Fellowship or Membership, which the Council of the College was able to do if it
judged “after due enquiry” that the surgeon had “been guilty of disgraceful conduct in any

professional respect”.?! Here once again we see a basic set of ideas, the obligation to the status of

the group, and the sanction of removal from it for any disgraceful or disruptive behaviour.

'8 This potted history is a digest of Cope, The RCS: a history, 1959.
19 Section XIV of the Bye-laws of the RCS, in GPEC, 20.10.1896
P Section XVII

2! Section XII
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The General Medical Council

The GMC as the body that defines the orthodox medical profession in the UK has been an object of
fairly stringent criticism, it appears, from its earliest days up to the present.? It is the meeting point
for numerous social forces; not only overseeing the relationship between the profession and the
public, but also uniting the different parts of the profession. Given this, it is sad that a
thoroughgoing history of the Council remains to be written. Two works of good quality have
recently been published, but both have had an overwhelming focus on the present and very recent
past. Neither book deals much with the Council’s educational regulation, although we are not
concerned with that here. Russell Smith’s study is primarily an appraisal of the GMC as a judicial
body, and his analysis is primarily legalistic and tackles basic questions of jurisjudicial
competence.” Margaret Stacey’s gaze was rather wider, being concerned with the whole way in
which the Council negotiated the power of the profession in the face of growing pressure from
within the profession in the 1970s and from the rise of consumer rights in the 1980s.>* Much of the
section that follows has been complied from primary source materials and related secondary

sources.

The constitution of the GMC and the Medical Acts

The statutory purpose of the General Council for Medical Registration and Education was to enable
the public to distinguish the qualified from the unqualified medical practitioner. The tools to
achieve this were to control entry into its Register by qualification from University courses, and
College examinations, and to remove from the Register those guilty of “infamous conduct in a
professional respect”. The Council was composed of representatives of the Universities and
licensing corporations and a number of nominees of the Privy Council, to which it was
answerable.” According to Carr-Sanders and Wilson it took the Council 20 years to ‘get into its
stride’ and 30 to be able to assert its authority with the licensing bodies®®, and this is borne out in
other sources. It appears that, at least to start with, the Council acted as a new arena in which the

various Colleges and other bodies could continue their squabbles. The Council had to contend with

22 See, ‘Repositioning self regulation’ Br. med. J. 1998, 317: 964 - 964.

2 Smith, Russell G, Medical Discipline, London, Clarendon Press, 1994. “The theoretical rationale of the study is
directed towards determining whether or not the jurisdiction has complied with certain aspects of substantive and
procedural justice”, p. vii.

?4 Stacey, Margaret, Regulating British Medicine: The General Medical Council, Chichester, John Wiley and Sons, 1992.
B Carr-Saunders and Wilson, The professions, Oxford, Clarendon Press, 1933 (reissued, London, Frank Cass & Co.,
1964), p. 84.

% ibid, p. 86.
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the various precedents, rights and privileges of the examining bodies without well defined powers
and structures of its own. Even basic functions - establishing a register, and publishing a

Pharmacopoeia - took 3 and 6 years respectively to accomplish.”’

The sections of the 1858 Act with which we are most concerned are Section 29: which allowed
erasure from the Register, Section 40: which allowed the prosecution of anyone falsely describing
themselves as a registered medical practitioner, and Section 32: which allowed registered medical
practitioners to sue for fees.”* Amending Acts were passed in 1862, incorporating the Council, in
1876 allowing the Registration of either sex. The Medical Acts of 1886 increased Scottish
University representation, introduced Direct Representatives elected by those on the Register, and
also stipulated that registration now required qualification in Medicine, Surgery and Midwifery.”’
Under this new regime the RCP and RCS introduced the Conjoint MRCS LRCP examination
system. The Council also grew in size as more Universities were incorporated, such that the growth
in University representation (9 more members in 1939 than in 1858) always more than kept pace
with the growth in direct representation of the profession (5 granted in 1886 and increased to 7 by
1939). Whilst only the representatives of the Corporations had to be doctors, no lay person was

selected to serve on the GMC until 1926.

7 Cooke, A history of the RCP, (Vol. 3), 1972, pp. 810, 822,
28 Harper, Charles J S, Legal Decisions under the Medical and Dentists Acts, London, Constable & Co., 1912, p. xix.
29 o

ibid.,
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Table 7: Composition of the GMC 1858 - 1 2393'0

Bodies represented on the GMC Date of first election (and notes)
Added after 1858 No date if 1858

England and Wales

RCP of London 1860 (delayed first election)

RCS of England 1860 (delayed first election)

Apothecaries Society of London

University of Oxford

University of Cambridge

University of Durham

University of London

Victoria University (Manchester)

University of Birmingham 1900

University of Liverpool 1904

University of Leeds 1904

University of Sheffield 1904

University of Bristol 1910

University of Wales 1912

Scotland

RCP of Edinburgh

RCS of Edinburgh

Royal Faculty of Physicians and Surgeons of Glasgow

Universities of Edinburgh and Aberdeen (separate representation afier 1886)
Universities of Glasgow and St Andrews (separate representation afier 1886)
Ireland

RCP of Ireland

RCS in Ireland

Apothecaries Hall of Ireland

University of Dublin

Queen’s University (late of Belfast)

Royal (later National) University of Ireland 1883

Public and Profession

Privy Council (initially 4)

Registered Profession (initially 5, increased to 7) 1887

3 GMC, Minutes, 1939, LXXVI: pp. ix - xv. The listing order here is taken directly from the Minutes and appears to
reflect a ranking of organisations and representation. The public and profession come last, the public saved only by their

representatives being appointed by proxy by the Monarch!
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The development of the GMC as a disciplinary bod

Smith quotes W K Pyke Lees, writing in 1957, as stating that the disciplinary work of the Council

was created by “half a dozen inconspicuous lines” in the Medical Act 1858.*' Section 29 read,

If any registered medical practitioner shall be convicted in England or Ireland of any felony
or misdemeanor, or in Scotland of any crime or offence, or shall after due inquiry be judged
by the General Council to have been guilty of infamous conduct in a professional respect,
the General Council may, if they see fit, direct the registrar to erase the name of such
medical practitioner from the Register.

Smith has also described the British profession in the 1850s as having “no such formal guidelines of
good professional conduct ... they developed out of the decisions handed down by the Council in
disciplinary cases decided over the years”.** This is only technically true. The profession did not
exist as such anyway, but the RCP and bodies like it did, and as I have shown there were ‘formal
guidelines’ in the RCP’s bye-laws. What is more, its general disciplinary bye-law was remarkably
similar to the GMC’s, and may well have been its model. It is also important that the Council’s first
registrar, Dr Francis Hawkins, who held office for 18 years, was a highly conservative Registrar and
Elect of the RCP.”

However, the College had a secure legal base in its Charter and Bye-laws, whilst the GMC had to
spend a number of years developing and refining its disciplinary machinery, often in response to
events, particularly legal challenges. When first requested to institute “due enquiry” into the case of
Dr R Organ in 1860, there was no mechanism in place to deal with the problem. The Council’s
lawyers opted for a quasi-judicial approach. The practitioner successfully appealed against their
decision to erase, on the grounds that he had not been heard.** A number of important appeals in

the late nineteenth century helped define the legal power of the Council to hold these hearings.

In 1863 the Court of Appeal unanimously upheld a decision to erase a practitioner who had
published a work on the dangers of masturbation, stating that the Court had no power to intervene

after “due enquiry”.*> This was upheld in another appeal case in 1889, which was also based on the

3 Smith, Medical Discipline, 1994, p. 1: W K Pyke Lees, in M Davidson, (ed.), Medical ethics, London, Lloyd Luke,
1957, pp. 13 - 30.

32 Smith, ‘Legal Precedent and Medical Ethics’, in: Baker, (ed.), Medical Morality, Vol. 2, 1995, p. 206.

33 Cooke, 4 history of the RCP, (Vol. 3), 1972, p. 802.

34 Smith, ‘Ethical Guidance ... by the GMC’, Med. hist., 1993, 37: 57 - 9.

3 Case Ex parte La Merte, see Smith, ‘Ethical guidance ... by the GMC’, 1993, p. 59: and Harper, Decisions under the
Medical Acts, 1912, p. xx. [33 LI (QB) 69]
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claim that the publication of the Council’s decision was libellous.*® In the famous case of the
medical naturopath Thomas Allinson in 1894,” the Appeal judges gave a definition of the Council’s

ower to define the exact nature of “infamous conduct in a professional respect”.
p p

If a medical man in the pursuit of his profession has done something with regard to it which
will be reasonably regarded as disgraceful or dishonourable by his professional brethren of
good repute and competency, then it is open to the GMC to say that he has been guilty of
infamous conduct in a professional respect.”®

Harper, the Council’s Solicitor, reviewing these cases in 1912 found none that added new
precedents to the Council’s scope and power after 1897. Thus by the turn of the century the
Council had a free hand to erase as it saw fit. Such power was bound to be attacked, not least on the
grounds that the procedures underpinning it were inadequate. Indeed Smith’s legal critique of the
Council is simply one of a long pedigree. Before turning to these critiques I shall outline the

disciplinary procedure as it stood in 1926.

On receiving a complaint or information about a doctor’s conduct, the Council used a Committee of
five members, plus their Judicial Assessor and Solicitor to decide if there was sufficient evidence to
warrant an inquiry, a warning letter, or no action at all. Accusations of “infamous conduct” needed
to be formulated in writing and accompanied by a statutory declaration of the alleged facts. The
GMC described their hearings as “inquiries”, and these were heard by the full Council, those
present numbering anywhere between 20 and 40 members. Both the complainant and the defendant
could be present and represented by Counsel or a Solicitor. The hearings were public, and
witnesses were examined and cross-examined. Members of the Council (the “jury”) could question
the witness through the Chair, whilst any legal points or conflicts of evidence would be assessed
and presented to the Council by the Judicial Assessor “as a judge would for a Jury”. Having heard
the evidence and any comments of the defendant, the Chairman would request that “Strangers

withdraw”, and the Council would deliberate in camera. *

36 Harper, Decisions under the Medical Acts, 1912, p. xxi.

3 See Brown, P S, ‘Medically Qualified Naturopaths and the General Medical Council’, Med. Hist., 1991, 35: 50 - 77. [63
LJ (QB) 534]

38 Harper, Decisions under the Medical Acts, 1912, p. xx.

3 GMC, The General Medical Council, Memorandum as to the constitution, Sfunctions and procedure, London, GMC, n.d.
21926, also published in Lancet, 1926, i: 6.2.1926. This was produced in response to a controversy in the Press over a
practitioner erased in 1911 described in chapter 9. It is useful because the Registrar, Norman King, felt compelled to

describe the disciplinary hearings of the Council in some detail.
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Despite having only one charge and one sentence to hand down, the Council managed to introduce
some flexibility into the system.”* They could of course decide not to investigate, and simply to
warn the practitioner. Having investigated they could either find the case not proved, suspend a
sentence on condition of improvement, or change in the practitioner’s conduct, admonish the
practitioner, or direct, immediate and permanent erasure from the Register.*' It was also possible
for a case for re-registration to be presented to the Council, but this process was often complicated
by the fact that the Royal Colleges would strip the practitioner of his diplomas when the practitioner
was erased. Thus the practitioner could find himself without registrable qualifications, and doctors

who had no University degrees were at a distinct disadvantage.

Contemporary criticisms of the GMC

Attacks on the GMC during the early 1920s focused on its role as guardian of medical orthodoxy
and defender of medical pecuniary interests, (precisely the outcomes for which many doctors had
campaigned in the 1890s), but more detailed legal critiques are of more interest to us here. Leonard
Minty, a barrister who had represented a Col. Kynaston before the Council in the 1920s, wrote a
book, which whilst it attacked quackery in all forms (osteopathy, cheap opticians, abortionists etc)

also attacked the GMC on a number of counts.

The GMC, Minty said, had been given no true disciplinary powers, and in his opinion, “the words
‘infamous conduct’ were no doubt meant by the legislators of 1858 to mean high moral turpitude,
such as seducing a married woman who was at the time the practitioner’s patient.”** Furthermore
there was, unlike the procedures under which lawyers were debarred, no mechanism for restoring
names or hearing appeals. Instead the Council “have taken to themselves a semblance of the
disciplinary authority by construing the words, ‘infamous conduct in a professional respect’ to mean
anything of which they disapprove”. The worst problem with this was that the nature of
“infamousness” constantly shifted. Whilst Col. Kynaston and Dr Allison were struck off for
advertising a member of the Council had publicly endorsed Marie Stopes’ “exorbitant” works.
What was worse the Council gave no advanced warning of whether they might find a particular

activity infamous until they had heard a case.*’

40 Harper, Decisions under the Medical Acts, 1912, p. xx.

41 GMC, Memorandum, 1926, pp-9-12

2 Minty, Leonard le Marchant, The legal and ethical aspects of Medical Quackery, London, William Heinemann, 1932, p.
8.

3 ibid., pp. 9 - 13.
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Minty also felt there were serious problems with the inquiries as legal procedures. There was no
way of knowing in advance what evidence would be brought by the other side, hearsay was
admissible as evidence, and the Council had no power to compel witnesses. Referring to the 1894
Appeal Court definition of “infamous conduct in a professional respect” he noted that the “jury”
were “men whose social and professional status is vastly superior to [the defendant’s] own”. Far
from being “his professional brethren of good repute and competency” they were “men of quite
extraordinary repute and competency”.** These were all reasonable points, and repeated in another
legal analysis of the Council in the 1940s.* The Council was also described by A J Cronin at the
climax of his polemical medical novel The Citadel, as “a second-hand law court”.*® Cronin’s
narrative also made the point that the mechanism by which doctors came before the Council, that of
complaint, was open to bias; his hero was simply shopped by a group of disgruntled and threatened
colleagues. Harry Roberts, another popular medical author,* writing in the same year (1936) noted
that “opportunities for blackmailing and vindictive charges are obviously many”.*® This is perhaps

borne out by the number of complaints of adultery brought by the spouses of patients (see below).

The Warning Notices

One of Minty’s criticisms - that doctors were not forewamed as to whether or not some activities
were “infamous” or not - was shared by the BMA. The Association was instrumental in requesting
that the GMC produce statements to the effect that advertising was an activity that could lead to
erasure. (See chapter 9.) By the 1920s the Council was producing a leaflet usually called “The
Warning Notices”, but these had evolved out of other less systematic notices published from the
1890s onwards. (Despite the fact that Smith has published two articles which deal with the Notices,
the story of exactly how and where the notice evolved and what it contained remains incomplete, a

state of affairs I have not been able to remedy using the available sources.) By the 1920s the

“ ibid., pp. 15 - 21.
4 Kitchin, Derek Harcourt, Law for the medical practitioner, London, Eyre & Spottiswode, 1941.
% Cronin, A J, The citadel, (London, Victor Gollancz, 1937) London, Cassell Group, 1996, p. 374.

7 Harry Roberts (1871 - 1946) is another fascinating figure to whom there is little space to devote here. Born in
Somerset, educated at Bristol University and St Mary’s Paddington, he found Cornish general practice too stultifying and
moved to practice in the East End of London. His obituarist commented that he managed to “combine the life of a busy
east End practitioner with authorship of high quality, the pursuit of many intelletual tastes and the cultivation of his garden
and orchard.” He was evidently no respecter of persons, whilst being well-connected, and published widely on medical
and social matters.

Br. med. J., 1946, ii: 797.
“8 Roberts, Medical Modes and Morals, London, Michael Joseph Ltd, 1937, p. 105.
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Notices were being widely reproduced, and whilst I shall discuss their content in more detail in the

next chapter, I shall sketch what is known of their evolution here.

It is consistently evident that the Council was keen not to define professional misconduct in too
much detail - as Squire Sprigge said the Notice could not be “prophetic” of the novel offences of

%0 _ it preferred to judge each case on its merits.”' This said, a number of

“an ingenious bad man
offences were felt by the Council to be so frequently committed that it was necessary to publish a
statement on them. Yet this can have been of little comfort to practitioner called up before the
GMC. Smith give two examples, one from 1865, in which a Dr Theobald was charged with
publishing and circulating Electro-Homeopathic Medicine. In appealing he said, “I am left entirely
in the dark as to what kind of objections are found by the GMC in these passages, and how I am to
answer them.”*? As late as 1983 a doctor was disciplined for the use of a controlled drug having

actually sought the Council’s guidance in advance.”

The first such Notice was published in 1886 in response to a growing number of cases of

“covering”, but was initially just recorded in the minutes. It was resolved,

That the Council record on its Minutes, for the information of those whom it may concern,
that charges of gross misconduct in the employment of unqualified assistants and charges of
dishonest collusion with unqualified practitioners in respect of the signing of medical
certificates required for the purposes of any law or lawful contract, are if brought before the
council regarded by the Council as charges of infamous conduct in a professional respect.*

Cases continued to come forward, and the Council realised that few doctors had read their Minutes.
It was decided to publish their resolution for two weeks running in a number of medical journals. A
similar procedure seems to have been adopted with other resolutions relating to “covering”,

“canvassing and advertising” as they were passed. For instance an issue of the BMJ from 1896

“ For instance they appeared in the BMA’s Handbooks, in the Sprigge’s Conduct of medical practice (see below) and
were included in copies of the Register and were certainly available as lose offprints - several exist in the BMA material
in the CMAC collection.

%0 The editor of the Lancet and expert collaborators [Sprigge, S Squire et al.], The conduct of medical practice, London,
Lancet, (1st edn., 1927), 2nd edn., 1928, p. 131.

3! GMC, Minutes, 1914, LI 54 - 57, (1.6.1914)

52 GMC, Minutes, 1865, XXXII: p194, (22.7.1865)

53 Smith, ‘Legal Precedent and Medical Ethics’ in: Baker, (ed.), Medical Morality, Vol. 2, 1995, p. 216.

¥ GMC, Minutes, 1883, XX: p. 91, (20.4.1883)
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which retains its advertisment section carries “Important Notices” relating to the need to register,

and to the questions of covering unqualified persons or employing them as assistants.

Smith states that “from the turn of the century a formal ‘Warning Notice’ was issued to all newly
qualified medical practitioners” and that the notices were “revised and consolidated” in 1914°° by
which time they contained notices included at the instigation of the BMA, (see chapter 9). This
consolidated Notice contained sections on certification, unqualified assistants, sale of poisons,
association with unqualified persons, advertising and canvassing.”’ Between 1920 and 1958 the
Warning Notice was printed in the front of the bound volumes of the Medical Register. Thus, the
GMC was not acting as a parliament making prohibitive laws - it was issuing “a condensed

statement of the successive judgements of the court”.*®

The GMC and the BMA

It is quite apparent in many of the archive materials that there was a confusion in the mind of the
public and Press on the distinction between the GMC and the BMA,* and that many involved in
each organisation found this annoying.*® However, as I hope to show, the confusion was not as
unreasonable as might be supposed. Both organisations were seen as powerful organisations acting
on behalf of the medical profession, and there were many important areas in which the two

organisations co-operated.

The relationship between the BMA and the GMC was never straightforward and in the following
two sections I shall detail two conflicting aspects of what might be called ‘the BMA’s GMC
policy’. Under what I have termed their ‘Direct Representatives Scheme’, the selection and election
of the Direct Representatives for England and Wales, (introduced by the 1886 Medical Acts, and for
which the BMA had campaigned,) were effectively rigged so that the positions were always
awarded to leading BMA figures. On the other hand the question of the propriety of the

Association’s acting as a complainant (that is as a presenter of cases) before the GMC was never

55 Br. med. J. 1896, ii: advertising page 3 (15.8.1896). Held by the BMAA.

56 Smith, ‘Legal Precedent and Medical Ethics’, in: Baker, (ed.), Medical Morality, Vol. 2, 1995, p. 209.

%7 GMC, Minutes, 1914, LI: 54 - 57, (1.6.1914).

58 Smith, ‘Legal Precedent and Medical Ethics’, in: Baker, (ed.), Medical Morality, Vol. 2, 1995, p. 209.

%% This came out in the controversy over Arbuthnot Lane, for instance in articles in Daily Sketch, Daily News 26.8.26, in
the Evening Standard 1.9.26 and the Morning Post, Daily News, Daily Express, Daily Herald, 2.9.26. Harry Roberts also
found the confusion widespread, see: Roberts, Medical Modes and Morals, 1937, p. 102.

8 GMC, Memorandum, 1926, Cox, Among the doctors, 1950 p. 61, and, le Fleming, E Kaye, An Introduction to General
Practice, London, Edward Amold, 1936, p. 14.
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resolved, and the Association appears to have settled into a role as ‘covert complainant’. Both these
areas, and activities detailed later in this thesis, show that the Association, whilst always keen to
distinguish itself from the GMC, was also very keen to influence it. They had after all played a key
part in setting up the GMC in the first place.

The BMA’s Direct Representative scheme

The scheme was instigated in 1903, first used in 1906 and was still in use in 1950, essentially
unchanged.®’ Margaret Stacey noted that in the early 1970s (when far more members were directly
elected,) the BMA was still supporting candidates, along with organisations like the British Hospital

Doctors Federation and the Medical Practitioners Union.®?

A resolution of the ARM of 1903 asked the Medico-political Committee to consider the advisability
of running a candidate under the auspices of the BMA.* Candidates were to be selected from a list
of Division nominees by a special meeting of divisional representatives at the time of the ARM. It
had been originally suggested that these candidates should sign a declaration that they would not
stand against a BMA candidate if they were not chosen, and that whilst on the GMC they would
“give effect to the wishes and opinions of the BMA”. These stipulations were felt to be too
restrictive and were dropped.**  For the November 1906 election to the GMC 13 candidates were
considered for the 2 places as Direct Representative for England and Wales, and the ARM delegates

selected Thomas Jenner Verrall,®

and Henry Langley Brown to stand. At the election they the
gained far more votes than the candidates who were not supported by the BMA, and thereafter no

direct representative for England and Wales was elected to the GMC without the ‘BMA ticket’.

Meanwhile the GMC was approached and asked to increase the number of Direct Representatives
on the grounds that the number of registered medical practitioners had increased since 1886. The
BMA was probably involved in this approach in some way; the MPC was certainly unhappy that

although the GMC voted to increase the number by one, some BMA members on the Council voted

¢! Medical Practices Committee, 13.12.1950, in; CMAC SA BMA C285
62 Stacey, Regulating British Medicine, 1992, pp. 82 - 83.

 ARM, 1903.

% ARM, 1906.

65 Sir Thomas Jenner Verrall, (1852 - 1929) was a son of a prominent JP and solicitor in Brighton, educated at
Marlborough College and St Bartholomew’s Hospital and qualified MRCS LRCP in 1876. He became a GP and surgery
in Brighton, but was described as “too literary in his tastes and his habit of mind”. He was knighted for his work on the
Central Medical War Committee, having served on the BMA Council from 1893 onwards, as well as the reforming 1900
constitution committee. He was direct representative on the GMC from 1912.

Br. med. J., 1929, ii: 695 - 7.
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against or abstained.®® The MPC felt strongly enough to circularise Divisions in which these

members lived asking them to “make representations” to these GMC members.®’

For the 1911 election there were three representatives to be elected,®® and the MPC decided to adopt
the previous scheme.® Notwithstanding the overwhelming victory at the last election, additional
measures were introduced. An address signed by the three candidates was published by the BMJ,
and once the voting papers had been issued it was decided to ask all BMA members to support these
candidates.” Once again the BMA candidates won easily. In 1919, although the scheme was
working very well, further alterations were recommended. It was felt necessary to make more
effort to appeal to individual voter.”' A series of meetings was set up in all major cities, and in any
Divisions that requested one, and postcards were sent to all members few days before the voting

papers reminding them to support their candidates.”

For the elections of 1925, and 1929, and a bye-election in 1926 the BMA continued to push for a
good turnout and to put forward the only successful candidates. Typically BMA candidates polled
11,000 votes, whilst the other 2 candidates got 3,000 and 4,000 each and each campaign cost the
Association around £250.” The BMA Council still wished to pursue the goals established by the
campaign for Medical Reform in the mid-nineteenth century (a predominantly elected GMC with
total control of medical education, and a single portal of entry).”* However, they felt it was unwise
to push for further Direct Representatives on the grounds that the GMC had had some bad press,
and because such requests had only been acceded to with some difficulty in the past.” It was also
felt that the low turn out (“nearly half the profession are still not sufficiently interested to vote™)

went against the Association’s argument.”

66 GMC, Minutes, 25.5.1909, in: CMAC SA BMA C284. Those who had voted against included John Moore, a member
of the short-lived Council-appointed CEC in 1902, whilst Robert Saundby abstained.

% MPC, 7.4.1910.

%8 Not all the places came up for election at once; members were elected for terms of 5 years, and deaths and retirements
staggered the elections.

% MPC, 4.1.1911.

7 parliamentary s/c of MPC, 17.10.1911.

7' Parliamentary s/c of MPC, 1.12.1919.

2 MPC, 23.1.1924.

7 MPC, 24.5.1926.

7 See, ARM 1906.

7 Council, 3.12.1924.

8 MP and Parliamentary C, 4.3.1925.
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In 1930 the MPC once again considered the question of increasing the direct representatives,’’ after
the Medical Women’s Federation had expressed the opinion that the time had come for a fifth such
representative.”® A proposal written by the MPC with WMF approval was put to the GMC early in
1931, mentioning the “strong feeling” on the subject. Privy Council granted this additional
representative in August 1931. Thus for the 1933 elections the BMA put forward 5 candidates in
the customary fashion and with the usual success, one of those elected being Christine Murrell,
President of the WMF and member of the CEC. Sadly she died a few months later in January 1934,

and Guy Dain was selected and successfully elected to fill her place later that year.”

It was after this election that the first clear voices were raised against the BMA’s scheme.

In November 1934 the Council discussed a recent article from the Lancet which, whilst allowing
that the candidates were good and useful members of the GMC, said that the method adopted by the
BMA was not a free and unfettered vote of the profession. “The election of direct representatives
does not really take place on the day fixed by the Council but at the moment when a notice appears
in the Supplement of the BMJ indicating the result of the selection by the constituencies of the
Representative Body” they said. As far as Dain’s election was concerned, “no private candidate
could possible have a chance of success against such a nominee”.®* There was some discontent
within the BMA too, the Kensington Division wrote to the MPC about the appeal in BMJ
supplement to support the BMA candidates for election saying “[its] character is undignified in the
extreme and not worthy of a professional body of the standing and repute of the Association™.?'
Although in April 1935 Council decided approve the usual scheme, the wording of the circulars was

changed so that they no longer said to be “on behalf of the Association” ®

In all 20 members of the GMC were elected and served as Direct Representatives between 1887
when the first direct representatives sat on the GMC, and 1939. Of these 13 were elected under the
BMA Direct Representatives scheme, and all were members of the BMA Council at the time. A
number of other active BMA members served on the GMC including Victor Horsley, a Direct

Representative, and others elected by the Universities, Colleges or the Corporations. It is worth

" MPC, 12.3.1930.

8 ARM, 1930.

 See biography, p. 323.

¥ Editorial, Lancet, 1934, ii: 1055.
81 MPC, 13.3.1935.

8 Council, 7.11.1934.
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noting that at the time of his death Robert Bolam, a Direct Representative and later University of

Durham member, was widely expected to be the Council’s next President.®?

Table 8: Prominent BMA members serving on.the GMC up to 1939%*

Name Dates on GMC notes

Direct Representatives for England and Wales

Victor Horsley 1887 - 1906 not a ‘scheme’ candidate

Leonard McManus 1907 - 1911 (died)

Henry Arthur Latimer 1907 - 1919 (died)

Henry Langley Brown 1906 - 1919

Thomas Jenner Verrall 1912 - 1929 (died)

Robert Bolam 1911 - represented Durham University 1928 - 1939
James A Macdonald 1911 - 1928 (died)

Edward Beadon Turner 1911 - 1925

Henry Brackenbury 1925 -

Nathaniel Bishop Harman 1926 - member CEC

John Wardle Bone 1928 - 1938

E Kaye le Fleming 1928 - 1938

Christine Murrell 1933 (died) member CEC

Guy Dain 1934 -

Privy Council Appointees

Charles Hastings 1858 - 1863 founder of BMA

Robert Christison 1838 - 1873 member 2" failed Ethical Committee
John McVail 1912 - 1922 Member 1901 constitution committee
University Appointees

Thomas Clifford Allbutt 1908 - 1918 (Cambridge) President BMA

Robert Bolam 1928 - 1938 (died) (Durham)

Robert Saundby 1905 - 1917 (Birmingham) member and chair CEC

8 (Sir) Robert Alfred Bolam (c1871 - 1939) was the son of a Newcastle chemist, and worked in the city all his
professional life. After qualifying, he worked in the Physiology Department at Kings College Hospital, with W D
Halliburton, then as physiology demonstrator with Thomas Oliver in Newcastle. He became Physician and Pathologist to
Royal Victoria Infirmary. He was Vice-chancellor of Durham University 1936 - 7. His BMA career began as a Division
Representative in 1913, moving to the Council in 1915, becoming its Chairman in 1920 for 7 years. He was on the GMC
between 1920 - 1939. He had evidently died suddenly.

Br. med. J., 1939, i: 953, 1009.

% A complete list of all members of the GMC up to 1939 is given in, GMC, Minutes, 1939, LXXVTI: pp. ix - xv.
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Given that the Association expended so much time and effort making sure that some of its leading
figures sat on the GMC, it is striking there was considerable confusion over the propriety of the
BMA acting as a complainant. The question was whether the Council could be an impartial judge
of a case in which some of its members were implicated by association. This problem had come to
light in one of the cases already discussed, and the principle involved had in fact been decided in
relation to the MDU.

As we have seen, medico-politically active doctors were often involved in more than one
organisation. A number of members and Councillors of the MDU sat on the GMC, although I have
not seen any evidence of deliberate attempts to place these people there. The MDU was also, as
figure 1 shows, a major source of cases presented to the GMC in the 1890s and 1900s. In 1889 a Dr
Leeson was erased from the Register after the MDU brought a case against him for “covering” a lay
medical electrician.®® Leeson’s appeal rested on the ground that the GMC hearing had been biased
by the fact that two members of the Council were subscribers to and guarantors of the MDU. (They
were James Glover, elected as a Direct Representative in 1887, and Thomas Teale, a Privy Council
nominee between 1858 and 1901.) The appeal judges were divided, 2 to 1, Edward Fry, believing
that dual membership was a source of bias in the minority. The majority decided that “since the
two were not actively and constructively accusers, the decision of the Council was valid”.

However, they also “expressed the hope that in future members of the Council would cease to be
subscribers to any society which brought cases before the Council”.?’

A subsequent decision, in Allinson’s case, was also favourable to medical policitians; the case
having originally been brought by the MDU. In Allinson’s appeal the ‘bias’ argument was put
forward again. The judge decided that the position of a person who might be a biased adjudicator
“need not be such that he cannot be suspected [at all] ... but he must bear such a relation to the
subject matter of adjudication that he cannot be reasonably suspected.”® Despite this, the divided
opinion in the Leeson case, along with the frequent failure of members of complainant
organisations to resign their memberships on appointment to the GMC caused continuing ambiguity

on this point.

81 eeson’s involvement in lay organised medical electricity has been extensively describe in : Ueyama, Takahiro,
‘Capital, Profession and Medical Technology: The Electro-Therapeutic Institutes and the Royal College of Physicians’,
1888 - 1922°, Med. Hist., 1997, 41: 150 - 181

8 Harper, Decisions under the Medical Acts, 1912, p. xxii. [59 LJ (Ch.) 233]

8 ibid., pp. xxii and 153. [63 LJ (QB) 534)

79



For a time, in the 1910s and 1920s the BMA did act openly as a complainant before the GMC, but
not without a considerable internal wrangle. In 1905 the Committee sought Council’s approval for
the expenditure of up to £10 in preparation of cases to go before the GMC. The next year they

proposed a clearer policy to the Council, in a motion stating that it was,

absolutely necessary in the interests of the medical profession that the Association should
take up cases of a penal nature before the GMC as complainants [and] That in order to
effect this, members of the said Council who are also members of the British Medical
Association should at once on election , or immediately after election, cease to be members
of the BMA during such time as their appointment lasts.”

This motion was prompted by the case of man who had consistently canvassed for patients, but in
which the committee had nearly failed to secure an erasure. The CEC had gathered evidence and
placed it at the disposal of the GMC, believing the GMC would act. In the event the GMC
requested either that the BMA appear as complainants or that they “get somebody else to”. At the
last minute two local doctors were telegraphed and travelled up to London from South Wales to

testify, and the doctor was struck off. %0

The Council postponed discussing the question in July, and thus the motion was put first before the
ARM 1906 first, where it was passed. In October’s Council meeting no debate had occurred and
the subcommittee’s instructions from the CEC to prepare cases for the GMC, if urgent, was simply
noted. In January Langley Browne,”" who had just been elected to the GMC under the Direct
Representatives scheme, wrote to the CEC stating that he felt the need to resign from the CEC.
Following this a strongly worded condemnation “of the action the [CEC] had taken” had been put to

Council.*?

Despite the existence of a previous legal opinion to the effect that the Association could
bring cases to the GMC unless stopped by the High Courts, the new chairman Edmund Owen (who
was shortly to run foul of the CEC - see Chapter 6) sought a fresh opinion from a Mr Colquhoun
Dill. Dill was of the opinion that the BMA could not “safely engage in ... proceedings” before the

GMC, and was overstepping its Memorandum. Faced with this the Council voted simply to pass on

% Council, 4.7.1906 in BMAA, B 54/2/15.

% Br. med. J., 1907, ii: supplement, 3.8.1907, p. 97.

o Langley Browne was, as Chair of Council 1905 - 1907, an ex-officio member of the CEC and had attended two
meetings during 1906. This identification has been deduced from the description “late Chair of Council” given in summer
1907, and the fact that Langley Browne that he had recently been elected to the GMC.

%2 Br. med. J., 1907, ii: supplement, 3.8.1907, p. 97. The motion is missing from the contemporaneous account of the
meeting in the supplement, and from the minute books, and thus was almost certainly lost. Sadly this means we cannot

learn who put the motion.
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to the next business, apparently believing that the CEC did not have a mandate to act from the
ARM.”

After a lengthy and ill-tempered debate, the 1907 ARM voted in support of Kinsey who moved that
the CEC’s action in bringing certain cases before the GMC in 1906 was justified and “should not be
discontinued only on the ground of the position of members of the GMC”. J Hamilton (member of
Council for Glasgow and West Scotland) moved that the decision on 1906 should be rescinded. He
disliked the shift from the “moral suasion” mode! of CEC work to “something stronger”, and the
fact that prominent members of the Association felt impelled to resign on election to the GMC, with
the consequent loss of prestige for the BMA.>* Kinsey pointed out that the Council had postponed
consideration of the 1906 motion to October “because it was so serious”, and had then overlooked
it. “Was it because it was so serious that it was forgotten in October?”, he asked. The ARM backed

Kinsey again, and Hamilton’s motion lost by 1:98.

In the long term most BMA members elected to the GMC did not resign from the Association, and
the question was never clearly resolved. A variety of different strategies were carried out at
different times, the most common being for the President of the GMC to request members of
complainant organisations to withdraw for the relevant cases. For example in the case of the
Sandow Curative Institute doctors, brought by the BMA in 1911, four Association members
including Robert Saundby were requested to withdraw.”® A Lancet editorial of 1934 commented
that “inconvenience continues to arise” out of this practice. The article referred to one case in
which 7 out of 37 (MDU members) withdrew and another where 12 out of 28 (BMA members)
withdrew and commented that this might actually amount to injustice. The Lancet argued that the
opinion of Edward Fry on the Leeson case “may have been given ... an almost extravagant respect”
over the years, (he was after all in a minority,) that such withdrawal was overscrupulous, and that

these “quasi-judges” should be given the benefit of the doubt.”® Two BMA men, Donald

% ibid., p. 98.

% ibid., p. 99.

% This was a very interesting case, involving charges of “covering” and “advertising”. Hence it has not been included in
the chapters on either subject. It was brought against 3 doctors who were checking the fitness of “pupils” of Eugen
Sandow, a retired circus strongman, who had set up an institute for remedial exercise. One of these, Col. Kynaston went
on to give further trouble for the GMC in the 1920s. See, Minty, Medical Quackery, 1932, pp. 14 - 15, and GMC,
Minutes, 1911, XLVIII: pp. 62 - 65,70 - 72.

% Lancet, 1934, i: 41 - 2
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MacAlister and Robert Bolam, who rose to high positions in the GMC found that as they reached
higher office they had to resign from the Association.”

There is however consistent evidence for quite another strategy by the BMA, that of “covert
complaint”. For example in 1903 in a case involving persistent advertising, the Medical Secretary
of the BMA had made a statutory declaration. The GMC had then informed the doctors licensing
body, the result being that the advertisements were withdrawn, and the practitioner had promised
not to re-offend. A number of cases were reported to the RCP (Edinburgh) which resulted in cases
before the GMC.?® Sometimes the Association persuaded individuals to complain. Dr R V Storer,
was a doctor specialising in the treatment of venereal disease, and who appears to have been
regarded with distaste from the outset. Marylebone Division had requested that the BMJ drop the
advertising they were carrying for Storer’s “Cavendish Clinic” in early 1934, and he subsequently
turned to advertising in the lay press. In November of that year, Anderson wrote to Michael
Heseltine, Registrar of the GMC, “may I draw your attention to the enclosed advertisement from
this morning’s Times. You will have no difficulty, I am sure in associating the advertisement with
Dr R V Storer ... You will appreciate that I should not want to appear as complainant in the case; |

simply bring the facts to your notice”.'®

The next letter was from a Dr Guy Bousfield of the Camberwell Research Laboratories (which we
can assume was involved in the same line of work as Storer) who wrote, “I return the cutting from
the Daily Express which Dr Hill so kindly lent me. I enclose a formal protest on the subject for
your approval. ... I would be obliged if you could forward it to the GMC”,'®! which Anderson did
immediately.'® In May 1935 Dr Storer was erased from the Register for advertising. The report of

his GMC hearing stated that there was “no complainant”.'®

%7 Br. med. J., 1939, i: 953. Bolam was widely tipped to be the next President of the GMC when he died, and MacAlister
served as President 1904 - 1931,

%8 Ethical Committee, Annual Report ... 1903 - 1904. Appendix, pp. 139 - 142, in BMA A A/1/1/2.

9 letter, Ferris Scott, to Macpherson, 6.2.1934, in, CMAC SA BMA D159.

190 jetter, Anderson, to Heseltine, 16.11.1934, in ibid.

100 Jetter, Guy Bousfield, Anderson, 21.11.1934, in ibid.

192 etter, Anderson to Heseltine 23.11.1934, in ibid.

19 Br. med. J., 1935, i: supplement p.263. Smith’s index (Smith, PhD Thesis, 1988, pp 887 - 943) gives the complainant

as “not stated”.
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The Medical Defence Union

This account of the MDU has been based largely on the short book produced by the Union’s
Secretary, Robert Forbes, on its 60th anniversary.'® I have not been able to locate any other
published works on or by the MDU, and Forbes, whilst being a “living link” to the world of early
twentieth century medical ethics, achieved a reasonably balanced, dispassionate and informative
account. The MDU, which still provides indemnity insurance for around half of British medical

practitioners, was set up as a company limited by guarantee in 1885. Its objects were:

(i) To support and protect the character and interests of medical practitioners practising in
the United Kingdom

(ii) To promote honourable practice and to suppress or prosecute unauthorised practitioners
(iii) To advise and defend or assist in defending members of The Union in cases where
proceedings involving questions of professional principle or otherwise are brought against
them

(iv) To consider, originate, promote and support (so far as it is legal) legislative measures
likely to benefit the medical profession and to oppose all measures calculated to injure it;
and for the purposes of aforesaid to petition Parliament and take such other steps and
proceedings as may be deemed expedient

As can be seen, these aims are far broader than the current role of the Union, and represent an
attempt to overcome the lack of effective medico-political structures perceived by many doctors in
the late nineteenth century. There were already two small national organisations, the Medical
Defence Association, and the Medical Alliance Association, but as these collapsed their leaders
came to be members of the Council of the MDU. The early history of the MDU was chequered,
and at one point it was only saved by the personal financial intervention of the President Lawson
Tait.'” Tait had been instrumental in setting up the powerful Birmingham and Midlands Branch.
These and other local branches were seen as ways of providing locally based support and important

foci for recruiting activity.

Between 1888 and 1894 the MDU was effectively based in Birmingham and early on it decided that
it could not deal with inter-practitioner law suits. Indeed when it first had to deal with such matters,
the Council found that “the relationship between those concerned was so complex and their

statements so opposed, that it was impossible ... to effect any satisfactory solution apon the matter.

1% Forbes, Robert, Sixty Years of Medical Defence, London, Medical Defence Union Ltd, 1948. Forbes’ biography
appears on p. 332. He went on to serve on the GMC and on the CEC becoming its chairman in the 1950s. This work was
evidently based on a quite detailed knowledge of materials held by the Union as well as some personal knowledge and
access to the memories of others, and was carried out with some skill. Whilst it is evidently an “insider” account it is
dispassionate in tone and somewhat revealing in its historiographical innocence.

195 Tait is now remembered as the first person to operate on a ruptured ectopic pregnancy.
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This case serves to illustrate the desirability of forming local branches for the consideration of

subjects coming under this head.”'®

The MDU brought the case of a doctor who was working with “VD quacks” to the GMC in 1888;
the first case of what became known as “covering”. The Union Council “believed that the
elimination of unqualified practice and the disclosure of “covering” were necessary for the effective
protection of orthodox medical practice, but some apprehension was expressed ... lest the limited
funds ... should be diverted from the primary purpose of defending its individual members”.

However as the Union grew it was always able to find funds to support this purpose.'”’

The Council of the MDU was its executive, and deliberated on the cases with which the Union dealt
at its quarterly meetings, and its officers were responsible for carrying matters forward between

meetings. Between 1888 and 1892 the annual meeting of the Union elected all these personnel, but
by 1892 this structure, along with expensive local branches was felt to be inefficient. The branches

were wound up and the Councillors were elected to serve for four years instead of one.'®®

From 1894 the practice of using the full Council to consider every item of business was streamlined
by forming a smaller Executive Committee, which was reformed as the Council Committee in 1932.
These meetings were important - the Union could choose not to defend the doctor if the case was
not felt to be worthy of their support.'® They could also reject candidates for membership but only
for “grave cause and strong reasons”. There was also by this time an “emergency committee” of
London members who could meet to discuss urgent matters. As was the case with the CEC, the
MDU Council relied on the accumulated experience of past decisions to an increasing degree. As
Forbes said, “Today the Council has behind it a large store of accumulated experience and can offer
advice or take up a case in accordance with established precedent. In 1888 every case was a new
problem”."'® From 1908 the Union provided indemnity cover for doctors, moving it towards the
modern role of a provider of insurance against medico-legal risk and an advisor on medico-legal

difficulties. This had always been a role, but earlier in its history the emphasis had been on

196 Rorbes, Sixty years of medical defence, 1948, p. 10.

17 ibid., p. 16.

1% Hugh Woods, an MDU Councillor felt strongly enough about the constitutional changes to set up the London and
Counties Medical Protection Society in 1892, which continues to this day as the MPS.

199 ibid., p. 37.

1%5bid., p. 15.
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defending doctors against what were assumed to be false accusations of wrong-doing, and the

competition of unqualified healers.

The MDU and the GMC

Whilst the Union had dedicated itself to the suppression of unqualified practice, the GMC was a
statutory body with no jurisdiction over the unqualified practitioners whatsoever. The Union
Council evidently had little patience with such legislative niceties. According to Forbes: “The
Council intruded energetically on what it conceived to be the complacency and inactivity of the
GMC in relation to unqualified practice and ‘covering’. The more experience the Union gained, the
more dissatisfied it became with the extremely cumbersome and faulty methods of procedure
adopted by the GMC”.'"!

They brought pressure to bear on the GMC in a number of ways. The first of these was by
presenting cases to them, usually of “covering”, false claims of registration, and fraudulent
qualifications. The Union also brought court cases against unqualified practitioners under the
Medical Acts. In the years 1898 and 1905 the Union brought cases against 23 and 19 unqualified
practitioners respectively. They also appear to have made direct approaches to the GMC (although
Forbes gives no details of how this was carried out). As Green has noted, the MDU was very
important in shifting the GMC into a position antagonistic to contract practice arrangements.''?
Forbes described this work as being “in connection with its object of promoting honourable practice
and maintaining a high standard of “ethical” conduct among the profession” and describes how
Leslie Phillips, the Secretary, had prepared a memorandum for the GMC in 1892. As we have seen

the GMC’s response to this approach was not that desired by Phillips.'"

The Annual Report of 1895 was highly critical of the GMC, but claimed some success in changing
its stance, stating “There is no doubt but that the present conduct of the business of the Medical
Council is wholly antagonistic to the best interests of the profession ... It has cost the Union several
years’ work to make the Medical Council realise its duties as a prosecutor under the Medical

Acts.”""* The Union pressed for reform of the GMC consistently up until the 1950 Medical Act.

! Forbes, Sixty years of medical defence, p. 18.

2 Green, Working class patients, pp 29 - 48.

13 GMC, Minutes, 1893, XXIV: Appendix XII.

114 GMC Annual Report, 1895 quoted in Forbes, Sixty years of medical defence, p. 17 - 18.
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The MDU and the BMA

It is worth noting the similarity in the overall aims of the MDU and the reforming faction of the
BMA. The BMA frequently debated proposals to provide indemnity cover either in competition
with, or instead of, the MDU and MPS,'" but essentially the organisations became steadily more

differentiated, the BMA remaining a broad-based organisation.

In fact there were very important overlaps between the BMA and the MDU in other ways. In 1903
MDU'’s membership was a two fifths that of the BMA’s but all but one of the MDU Councillors
were members of the Association. The experience that William Hempson had gained in working
for the MDU since 1894 lead to his appointment in 1905 as the Association’s Solicitor too.
(Hempsons’ are still the BMA’s solicitors). There was significant cross membership of the MDU
and the CEC. The most important links were the three men who served as Secretaries to the MDU,
Bateman, ''® Neal and Forbes. Bateman’s flair at tracking down quacks and their allies, and
prosecuting their cases before the GMC or the Courts was one of the MDU’s most important assets
in the late nineteenth and early twentieth centuries. His successors James Neal and Robert Forbes
both served first as Deputy Medical Secretaries to the BMA, in which role they were secretaries to
the CEC, All three men served on the CEC and its sub-committee for the entire period they were in
office as Secretary of the MDU. It is hard to imagine that this did anything other than harmonise
the approaches of each body to issues of professional conduct. Two CEC chairmen were also MDU
councillors, Saundby, whose initial exposure to medical ethics was as Treasurer to the Birmingham
and Midland Branch of the MDU and councillor to the Union, and Arnold Lyndon. In all 4 out of
16 of the MDU’s Presidents in its first sixty years served on the CEC.

The MDU and the BMA were both expressly dedicated to the promotion or defence of professional
honour. Both used the idea of local branches, and when the MDU dropped them the idea was
considered important enough in principle to justify the setting up a rival defence organisation. Both
organisations ‘“elected” their members, and both employed regularly meeting groups of
approximately the same size to meet at monthly intervals to consider cases and adjudicate on
conduct. Their memberships overlapped, particularly amongst those actively involved in medical

ethics, and the CEC seems almost to have served as a training organisation for MDU Secretaries.

"5 Annual Meeting, 1886, ARM 1903, 1921 and 1925,
116 See biography, p. 320.
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Table 9: officers and long-serving Council members of the MDU with connections with the
BMA and the CEC'"

name MDU office(s) CEC BMA GMC
Treasurer, Midland Branch,1886 Chairman Council
Robert Saundby  } ;i1 1887 - 1900 1902 - 05 GPEC yes
Victor Horsley President, 1893 - 97 Council yes
. President, 1901 - 05
M A Messiter Council 1888 - 1921 1906 - 07 GPEC
W A Elliston President, 1905 - 07 1902 - 05 GPEC
. 1903 - 06, Council
Charles Ballance | President, 1920 - 23 1902 - 10 Chair RM
A G Bateman Secretary, 1888 - 1919 1902 - 19
James Neal Secretary, 1919 - 35 }g}g i ;z & Deputy Medical Secretary
Robert Forbes Secretary, 1935 - 1848 + 1935 - 48 + Deputy Medical Secretary yes
. . 1909-19 &
C H Milbumn Council 1897 - 1922 1927 - 28
1920 -39
. Chairman
Arnold Lyndon Council, 1922 - 46 1926 - 33
. 1923 -29 Council
Peter Macdonald | Council, 1926 - 1948 + Chair Representative Meetings

Discussion

A number of important points come out of this set of inter-linked accounts. Firstly, the original
form of medical organisation, the College, was copied in detail from the medical colleges of the
Italian city states, but was also more generally based on the long history of occupational
associations in the form of guilds. The Royal Colleges stressed two attributes in their members;
firstly colleagues had to be of a particular grade of education and qualification, and secondly
continued membership was conditional on maintaining a certain standard of conduct towards fellow
members, and towards those outside the college. The medical associations formed in the early
nineteenth century, of which the BMA was the prime survivor, inherited this sense of membership
based on qualification and conduct, albeit in the context of a more widely defined membership.
This pattern was, within the limitations of the statutory machinery set up by the 1858 Act, reflected
again in the GMC’s role as regulator of both medical educational and medical discipline, although it
took a long time for this to develop fully. Similar ideas were reflected even in the MDU; its
members were “elected” and the Union initially concerned itself with issues of ethical conduct

generally, and relationships with those outside the profession.

"7 Forbes, Robert, Sixty Years of Medical Defence, 1948, pp 88 - 89.
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In defining patterns of acceptable and unacceptable conduct all these organisations differed in their
approach to codification, but were in some respects remarkably similar in the fundamental form of
their disciplinary proceedings. The RCP had clearly set out written rules graded according to rank
within the organisation, which were all initially framed as “secrets” of the College. The BMA and
GMC developed a much more openly casuistic approach. The BMA resisted systematic
codification until the 1930s, and the GMC published very limited guidance to doctors in the
Warning Notices. All, however relied on a “hearing” of a group of putative peers, and all used
expulsion as their ultimate sanction. Again, there was a wide range of “equality” between the
judges and the judged in these organisations. In the case of the RCP, a small group of very senior
doctors could sit on the case of a GP, whilst the BMA’s CEC was a tribunal formed of a more or

less democratically chosen set of middle-ranking practitioners.

Thus despite the similarities and many connections, the newer ‘democratic’ medical organisations
were quite different in disciplinary style, and the extent to which they were politicised. The GMC
was in many senses caught between these two poles in something of a statutory bind. It consisted
largely of elite practitioners, and yet it was charged with the definition of the whole profession. It
reflected the fundamental features of ‘medical association’, but also reflected the tensions between

different parts of the profession.

The BMA’s attitude toward the GMC was a means that varied according to the ends in mind. The
Association would at one time suggest the Council act in a particular way using all the influence it
could muster, and then present these edicts as independent Statutory statements which they were
bound to follow. This could be seen as part of a wider web of connection and influence running

between different medical organisations - particularly those set up in the nineteenth century.
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Chapter 5
[¢24:0]

The CEC in context: the contemporary literature

(G22.0)

Introduction

In this chapter I shall examine the early twentieth century British literature on medical ethics. This
literature was remarkably small - only three books on the subject were published in Britain between
1890 and 1939 - but it shaded into a larger penumbra of works and materials on medico-legal
problems, medical jurisprudence and an advice literature on how to conduct medical practice. I
have examined representative samples of these types of works, and describe the relationship

between them and the medical ethics literature.

The bibliography for this thesis was generated not only by the traditional methods of footnote-
checking and shelf-browsing, but also by a comprehensive search on the British Library’s on-line
catalogue. The words and phrases “ethics”, “medical ethics”, “conduct”, and “professional
conduct” were used as title-phrase and subject searches. Over 1,600 titles were retrieved using
these searches. Almost all were either not relevant, or were obviously American publications, and

of the remainder the vast majority fell outside the period of this study.'

I shall not describe these works in great detail here, since detailed consideration of certain points
will come out in the discussion in the second section of the thesis. I shall concentrate on whom they
were written by (pointing out any links with the BMA), and why, how they defined and framed
medical ethics, and lastly what they included and what they left out of their discussion. This
exegesis also sets out much of the core character and content of early twentieth century medical

ethics.

! Sadly one work, Norman Barnesby’s enticingly titled Medical Chaos and Crime, (1910) is missing both from the
libraries that list it (British Library and Wellcome Institute).
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Three “greats”

Jukes de Styrap, 4 Code of medical ethics
1878 - 1895 (4 editions)

Jukes de Styrap (1815 - 1899), probably christened Jukes Stirrop, attended Shrewsbury School 1826
- 9, and was privately educated thereafter. He attended Kings College London and qualified MRCS
LSA in 1839, and, after spending a number of years in Ireland, also qualified as LRCP(Ireland) in
1850. He then set up in practice in Shrewsbury and helped found the Salopian Medico-Ethical
Society, merged later with the Shropshire Branch of the BMA. In 1859 he became a Physician to
Salop Infirmary. After a “severe illness” in 1864 he was “practically confined to his house on
College Hill, Shrewsbury”.2

3 from his

De Styrap claimed “upwards of twenty years official experience in ethical disputes
involvement in local medico-political work. The Code evolved over time; starting as a relatively
slim volume, based on an amalgam of the codes of “various Medico-ethical societies” and the AMA
code, originally undertaken for his local medical society.* The influence, and at times even the
phraseology of Percival are evident in de Styrap’s work. He pointed out that the frequent requests
for guidance, the interest of Charles Hastings in a BMA sponsored code, and the existence of local
codes all indicated the need to formally record the lex non scripta of medical ethics.” The book
attracted much comment and later editions incorporated points from correspondence or suggested

additions, and de Styrap styled himself the “compiler” not the “author” of the Code.

In all editions de Styrap retained as the first chapter an address given by himself to the “Shropshire
ethical branch of the BMA” in 1861. This piece of high Victorian rhetoric rehearsed the moral and
spiritual hallmarks and rewards of medical practice. After describing the joy of patients’ recovering:
“sun-bright spots in the oft clouded oasis of medical life” he came to the crux of his argument

saying it was,

2 Bartrip, Peter, ‘An Introduction to Jukes Styrap’s A Code of Medical Ethics (1878)’ in Baker, (ed.), Medical Morality,
Vol. 2, 1995, pp. 145 - 8.

3de Styrap, Jukes, A Code of Medical Ethics: with remarks on the duties of practitioners to their patients, etc, (London,
1878), 3rd edn, H K Lewis, 1890, p. 6. This quote is from the preface to the first edition.

4 ibid., p. 2.

5 ibid., p. 5
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sad indeed that the brightness of such a pictured mirror should be darkened by the shadow
of our one great besetting sin, the bane of professional, as of social life - JEALOUSY - a
spirit not only most inimical to our interests, but most derogatory to our manhood. ... until
we are true to ourselves, true to the ethics of our profession, we shall always, in the eyes of

the public, remain inferior to the other professions.®

De Styrap’s answer to this problem was to enjoin each individual member of the profession to

strive, each in his own little world, to live in harmony and good-fellowship, rivalling each
other alone in good conduct and feeling, and be ever ready to lend a helping hand when
such is needed, and, at the same time, by the impersonation of the scholar, the gentleman,
and the Christian, so to adorn our lives and conversation, that whilst living we may be
respected, and, when dead not one of our brethren shall have just cause to say that we have

ever done him an act of prejudice, unkindness or dishonour.’

Thus de Styrap prefaced his very specific and detailed code (albeit riddled with such flights of
rhetoric and tirades against Quackery) with this strong argument for a general ethical duty to do
what was best by one’s professional brethren and to maintain the high moral tone of the profession.
Although most of the rules referred to doctor-doctor relationships, he maintained that “Medical (a
branch of General) Ethics, to be effective must be based on the principles of religion and morality,
and embody the reciprocal duties and rights of the profession and the public”. De Styrap
consistently stressed the importance of the devotion of medical men to the welfare of their patients -

without regard for their reward.®

Although the Code is divided into numbered sections on specific problems it is essentially a long
and often repetitive discourse. It dealt with, amongst other things, relationships with unorthodox
healers, especially homeopaths, chemists and proprietary remedies. It also covered the need for
veracity and consideration in consultation, the best ways of arranging consultations, along with
advertising, and bulletins on the illnesses of the famous. The need for tact, secrecy, and sympathy,
were stressed but the Code called for the consideration of the patient’s feelings to be balanced with
an assertive avowal of scientific truth. De Styrap also set out how a “Court Medical” could be

arranged to settle a dispute. The single quality that marks de Styrap’s Code out from Percival’s is

8 ibid., p. 13.
7 ibid., p. 17.
8 ibid., p. 19.
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its bullish assertion of the rights of the profession, serving as a reminder of how much first the
“Quackery scare”,” the long campaign for medical reform and the establishment of the Register had

changed things.

Robert Saundby, Medical ethics
1902, and 1907

Robert Saundby had a number of things in common with de Styrap, both were Midlands
practitioners active in medical politics and especially in the BMA, but Saundby had far higher
status. His work was also based on a great deal of practical experience, and was written in a far
more sober and clear style. A fire destroyed the typeset of the first edition and thus the second,
published after Saundby had resigned from the CEC, was completely rewritten.

In his preface to the first edition Saundby noted “whilst one or two published codes exist, but they
deal with only a part of the questions which constantly arise”. Furthermore “it is not sufficient to

say, as some people do, that medical ethics may be summed up by the Golden Rule, or that a man
has only to behave like a gentleman; these are doubtless excellent principles; but there are

numerous instances in which some definite guidance is needed.”'

However, writing in 1907 he cited the Golden Rule and two other principles (all with suitably
traditional Christian or classical roots) as being the underlying principles of medical ethics.
Although Saundby felt it “no more easy to find a solid basis for medical ethics than for general
ethics, which latter problem has puzzled philosophers in all times”, and presented his book as
“merely an attempt to give expression to ... what may be called representative medical opinion”, he

went on,

There are three principles which may be regarded as the cornerstones of medical ethics. In
the relation of a medical practitioner towards his colleagues, he should obey the golden
rule, ... “Whatsoever ye would that men should do to you, do ye even so to them” (St.
Matthew, vii. 12); in his relations to his patients, their interests should be his highest
consideration - “Aegroti salus suprema lex”; in his relation to the State, to the laws of his
country, and his civic duties, there is no better guiding principle than the words of the
Gospel, “Render unto Caesar the things that be Caesar’s” (St. Luke xx 25). ... The duty that

9 See Bynum, W F, and Roy Porter, (eds.), Medical Fringe and Medical Orthodoxy 1750 - 1850, London, Croom Helm,
1987, pp. 1 - 4.
1 Saundby, Robert, Medical Ethics: a guide to professional conduct, (1st edn.), Bristol, John Wright, 1902, p. 2.
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a medical man owes to the profession of which he is a member is one of the highest he is
called upon to fulfil."!

The book was organised into alphabetically listed topics, with glosses in the margins for quick
reference. Thus it is easy to indicate the content of Saundby’s work. The longer sections were on
advertising, club and contract practice, consultation, hospitals, patients, and confidentiality. There
were several other areas in which topics can be categorised. Firstly ‘competence and therapeutics’,
which included: alcohol, drug habit, euthanasia, induction of premature labour (abortion),
malpractice, marriage (eugenics), new remedies, pregnancy in unmarried women, prognosis,

reading and study, and surgery and operations. Many of these sections were very short.

Another very large area was ‘relationships with unqualified practitioners’ which included,
bonesetters, chemists, dentists, masseurs, masseuses, electricians and radiographers, nurses,
midwifery and midwives, opticians and quacks in general. ‘Trade, and distancing doctors from it’
formed another large group of subjects encompassing: dispensaries and private clinics, doctors
shops, patent foods and medicines, patenting surgical instruments, the sale and purchase of

practices, and secret remedies.

Saundby discussed the legal and statutory ramifications of the increasing involvement of the State
and large employers in medicine. Thus subjects like certificates, employers liability, factory
surgeons, life insurance, medical officers of accident insurance companies, referees of railway
cases, Medical Officers of Health, Public Vaccinators, Medical Officers of the Poor Law, military
medical services, notification of disease, and the Workmen’s Compensation Acts were included.
Other related medico-legal topics included giving evidence in courts of law, the obligation to attend

when summoned, post mortem examinations and coroner’s inquests.

However much of the book was given over to matters of internal medical politics and doctor-doctor
relationships. Here subjects included the position and obligations of assistants, commissions
(dichotomy), consultations, the courtesy title “Doctor”, the medical etiquette of visiting colleagues,
fees gratis attendance on medical men and other professionals, other gratis patients, partnerships,

resigning cases, seniority, supersession, the courtesy call, and visits to patients.

! Saundby, Robert, Medical ethics, a guide to professional conduct, (2nd edn.), London, Charles Griffin, 1907, p. 1.
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William G Aitchison Robertson, Medical Conduct and Practice, a guide to the ethics o
medicine

1921

In Robertson’s work we find a much more discursive book of advice for young practitioners. It has
proved difficult to discover anything much of this writer, beyond the details he gave in his book.
Robertson taught medical jurisprudence at several Scottish Universities, but he does not appear, in
contrast to the previous two codifiers, to have had their kind of “case experience”, or any
connection with the BMA. Since the book did not run to a second edition I have not given a great
deal of emphasis to it, here or elsewhere.'? That said, Robertson’s discussion of what medical
ethics was and what it might be is much more philosophically grounded than either de Styrap or
Saundby’s. (It is difficult to know if this reflects different styles of teaching in Scotland, or a
different style of medical ethics altogether.) Ethics was based on the Aristotelian concepts of

nBooand néixoo, and, he said

concerns itself with what one ought to do, and consequently investigates the nature of duty
and deals with what is right and wrong in conduct ... It also studies what one ought to be,
and as a result of this it endeavours to build up a scheme of virtues by means of which the
character may be formed."

In public health specifically he stated it was based on utilitarian ethics. Yet he would not be dealing

with abstractions since, by and large

By medical ethics is meant that body of rules and principles concerning moral obligation,
which is intended to regulate medical practice. These rules have not been drawn up by any
body of medical or other men, but have for so long a time received the unanimous assent of
the medical profession as a whole that they have become binding on each individual
member.

Thus even Robertson writing from the Scottish perspective adopted an approach to medical ethics

based on precedent and usage.

12 Robertson was evidently an Edinburgh man all his life. He qualified MB CM in 1887, and during the early 1890s
qualified DSc BSc FRCP (Edin.) and MD. He was lecturer in Medical Jurisprudence and Public Health at the Royal
College of Surgeons of Edinburgh, and Examiner in these subjects for the RCP of Edinburgh, and both Edinburgh and St
Andrew’s Universities. He had worked as resident physician to the Royal Maternity and Simpson Memorial Hospital, and
was Physician to the Royal Public Dispensary and clinical assistant in the Medical and Gynaecology departments of the
Royal Infirmary. He also published a Handbook of Clinical Diagnosis, a Manual of Medical Jurisprudence and Public
Health (3rd ed. 1916) and in the journals on milk supply, cancer topography, and tests for blood. He dissappeared from
the Medical Directory after 1919.

13 Robertson, William G Aitchison, Medical Conduct and Practice, a guide to the ethics of medicine, London, A& C

Black, 1921, p. 1.
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Robertson’s book dealt with medico-legal questions like court appearances, negligence, and the law
surrounding lunacy, and traditional medical ethical topics like advertising,'* secrecy'® and sick room
etiquette and consultation.'® It was also very much concerned to promote a type of moral character
for the reader, and to advise on the best way to succeed in practice. His advice was always to take

the moral high ground, and to shun short cuts that harm fellow practitioners or patients.

VYoices from the past

W H S Jones, The Doctor’s Qath: an essay in the history of medicine
1924

This little monograph by the bursar of St. Catherine’s College, Cambridge was a collation and
translation of all the existing versions of the Hippocratic Oath, and a review of other Hippocratic
writings on medical conduct. Jones thought that the Hippocratic corpus contained “noble rules of
conduct, loyal obedience to which has raised the art of medicine to the high position it now
holds”."” He subscribed to the idea, popular with some doctors, that medical ethics was an ancient
and continuous tradition saying, “at the present day medical ethics and medical etiquette are based
on [the Oath]”.'® Jones was not starry eyed however, and noted that “it is clear that Oath binds the
apprentice to a society approximating to a guild or trade union”."” Sadly he did not comment on the

medical ethics and trades unionism of his own day.

Certainly his summary of the basic rules of “ancient medical ethics” contained a number of themes
that are very familiar in the materials studied for this thesis. He summarised them as indicating that
a doctor ought not to give poison or suggest giving it; cause abortion; abuse his position by
indulgence in vice; to tell secrets, however acquired; to advertise (he took this from Precepts XII,
“on lectures™); or operate (which he characterised as a later rule). He also found that this ancient
literature indicated that a doctor ought to call in a consultant when necessary, and act as one when
asked, not charge beyond the patient’s means, and be clean, well mannered and dignified. There
was, he said, no injunction to share important knowledge or skills, but felt that the Oath implied
this. It seems quite likely that Jones knew quite a lot more than he indicated about contemporary

medical ethics, and was alert to the parallels and changes he was outlining,

" ibid., pp. 110 - 13.

'3 ibid., pp. 132 - 40.

1 ibid., pp. 78 - 91.

'7 Jones, W H S, The Doctor’s Oath: an essay in the history of medicine, Cambridge, CUP, 1924, p. 39.
'8 ibid., p. 51.
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Chancey D Leake, Percival’s Medical Ethics, and its reception

Chauncey Leake’s consideration of the legacy of past codes of medical ethics was far less
sympathetic. As we have seen, his edition of Percival’s Code of medical ethics was published as a
vehicle for his damning critique of it, and the American codes derived directly from it. Leake made
the argument that these were not ethics at all but a code of etiquette masquerading as a statement of

principles and ideals and basically designed to protect the “hedonistic” interests of doctors.

The BMJ reviewer of his book criticised it for purporting to examine the “origins” of medical ethics
whilst failing to “go far enough back” (I presume this meant to Hippocrates). Although the identity
of this reviewer is unknown his comments are an interesting defence of the ethical framework of

medicine of the times.

Something may doubtless be said on the verbal issue between “ethics” and etiquette, but
here we have no hesitation in maintaining that all professional rules and customs must in
the end justify themselves by the sanction of the public interest; and we believe that this
sanction is not wanting. Professor Leake ... contemplates the medical practitioner as drawn
in one direction by the temptations of his own pocket, and in the opposite direction by the
welfare of the patient, and almost inevitably deciding for the former, seeing that “true
idealism is impossible in existing conditions”. This of course is to reason a priori. A
certain propensity of human nature is assumed ... motives and decisions in life are not quite
so simple as this reasoning implies.*’

He went on, apparently unaware of any irony, that it was as unsound to argue that doctors did not
wish “to see mankind in perfect health” as to argue that lawyers did not wish litigation to cease,
soldiers war, policemen crime or parsons impiety. The point was, he said, that “it is the existing

situation, not some remote development, that governs conduct” and the doctor has a choice either

to take advantage of ignorance and helplessness and emotional susceptibility [or] to follow
decent, natural human instincts and professional traditions and pride in craftsmanship.
When as we believe is almost invariable, the doctor takes the straight course, he does not
boast the “nobility” of his action, or label it “idealism” or urge his “concern for the ultimate
welfare of society”. He has a much simpler explanation, and this he prosaically terms

9 21

“playing the game”.

This reviewer was at pains to point out the understated and untrumpeted decency of (British)

doctors, as against any overt or strenuous (and thus quackish) claim to the moral high ground.

1% ibid., p. 45.
2 Br. med. J., 1928, i: 984.
2 ibid,
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C O Hawthorne on Medical Ethics in Practitioner, 1936.

Hawthorne echoed this theme in an article for Practitioner’s series on general practice in 1936.
Given limited space Hawthome chose to cover advertising, secrecy, “intra-professional” duties,
consultation and supersession (that is, taking over a patient’s care from another doctor). But it is his
general comments that were most striking, especially given that he stated that the “popular view” of
medical ethics was that they were designed to line doctors’ pockets.?? His defence against this

charge is the most coherent I have found written by a member of the CEC. He said,

Medicine is a profession and not a business enterprise, and ... those who practice it are not
mere rivals for popular favour or for commercial success. ... As a form of social service
medicine must put in the first place the interests of the community, but this end will not be
promoted by the cultivation of undignified competition or enterprising self-advertisement;
indeed, the greater aim is promoted, not hindered by the recognition of individual duties,
rights and mutual responsibilities. It is in order to adjust these two positions, the general
interest and the individual claim that there exists a code of directions or advice, to a large
extent unwritten, that may be spoken of as a body of medical ethics. ... Essentially they
mean first of all the welfare of the sick man, and secondly the practice of the golden rule of
all intra-professional relations.”

Even then he thought, most doctors needed no guidance,

it is not unpleasing to reflect that many practitioners, perhaps the majority, have without
any acute consciousness of written rules practised their profession for many years with the
unfailing regard and goodwill of their neighbours. They have cultivated medical ethics by
instinct and good nature rather than by rule and authority®
Thus, for this eminent Victorian, medical ethics were still part of the natural order of society and
British culture and could be easily adapted to the ethos of public service, and were essentially

instinctive to many doctors.

Guidance in Practice

BMA Handbooks for Medical Practitioners

Despite this faith in the inherent sportsmanship and gentility of doctors the BMA, if not always the
CEC, pushed for more advice to be made available to doctors, especially the newly qualified. Here
I shall trace the content and changes to the Handbooks of 1923, 1926, and 1935, which included the

GMC’s Warning Notices in later editions. I have already described the provenance of the

2 Hawthorne, Charles O, ‘Medical Ethics’, Practitioner, 1936, 137: p. 646.
3 ibid., p. 656.
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Handbooks, and shall say more about the BMA'’s agitation for the Warning Notices on advertising
in a later chapter. They formed part of a quite large literature on the practical side of medical

practice and medico-legal issues.

In the first edition of the Handbook for Recently Qualified Medical Practitioners™ ethics, under the
title, “Duties Of Medical Practitioners”, were separated from medico-legal advice, the two sections
being prepared by (probably) Macpherson, the Deputy Medical Secretary, and W A Brend
respectively. The content of this ethical section is worth examining briefly. It opened with the
Hippocratic Oath, and then dealt with “the duty of the doctor to his (or her) [sic] patient, the duty to
his profession, the duty to the community, and the duty to his family and himself.” This first
section stated that the two main principles of medical ethics were “that with the doctor the interest
of his patient comes first, and nothing can be allowed to interfere with it” and “that we should do to

others as we would wish that they would do to us”.

However when these duties to patients were spelt out in detail they were: not to consult with the
unqualified, not to take over patient’s without involving the previous doctor, not to endorse or have
an interest in any medical appliance or preparation, and to use the locally agreed scale of fees! The
second section basically argued that it was better to “play the game” than to compete, and that all
doctors should join the BMA. This would then help the practitioner confronted with conflicts of
interest between patient, doctor and community discussed in the third section; the Honorary
Secretary could advise you. Lastly the doctor had a duty to secure a pension and to join a medical
defence organisation.” It must be borne in mind that the Handbook was pursued primarily as a
recruiting tool, but what is most striking about this short section is that it is only marginally less
subtle in its underlying assumptions than de Styrap, Saundby or many other statements by those

involved in medical conduct and discipline.

The 1926 and 1935° editions, perhaps on the advice of Langdon Down, and in keeping with the
Lancet articles discussed below, blended the two sections into “Some practical aspects of Medical
work”. Here problems were listed alphabetically, and where these were primarily ethical often used
resolutions or rules of the CEC as their basis. The Hippocratic Oath was still included, but kept

company with subjects like advertising and canvassing, commissions and dichotomy, consultations,

2 BMA, Handbook for Recently Qualified Medical Practitioners, London, BMA, 1923.

5 ibid., pp. 9 - 22

2 BMA, Handbook for Recently Qualified Medical Practitioners, London, BMA, 1926 and BMA, The medical
practitioners handbook, London, BMA, 1935.
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courtesy calls, degrees and qualifications, doorplates and the title “doctor”, fees, supersession,
professional secrecy (examination and consent) proprietary articles and secret remedies. The
appendices included the latest versions of the GMC Warning Notice, and the BMA’s Rules of

Consultation. (see chapter 7.)

The GMC Warning Notices

The content of the Warning Notices varied over time (many of the changes are discussed later) so
here I shall describe a later version of them, reproduced in the 1935 Handbook.”” The Notices
opened with Section 29 of the 1858 Act giving the GMC power of erasure, and went on “it must be
clearly understood that the instances of professional misconduct which are given below do not
constitute, and are not intended to constitute, a complete list of the offences which may be punished

by erasure ...”

The first Notice related to “untrue, misleading or improper” certification and gave a long list of the
various organisations requiring certificates and the Acts under which some were required. The
second related to unqualified assistants and “covering” unqualified practitioners, the first kind of
offence to be published in a Notice. The third Notice was about the sale of poisons, specifically in
shops owned by doctors that used unqualified persons to sell poisons direct to the public. The
fourth Notice related to the Dangerous Drugs Acts, which gave medical practitioners the sole right
to hold certain narcotic and other addictive drugs under certain conditions. The publication of this
notice was the first one that actually preceded a case of an offence before the Council.® The Fifth
notice was a specific extension of the second, and related specifically to any “assistance” “by
administering anaesthetics or otherwise” of an unregistered practitioner in the treatment of patients.
The sixth Notice concerned Advertising, either directly or indirectly, or Canvassing, which had
been the second kind of offence published in this way. Lastly “association with uncertified women

practising as Midwives” was forbidden.?

Y BMA, The medical practitioners handbook, London, BMA, 1935, Chapter XII.
8 Smith, Russell G, ‘Ethical Guidance ... by the GMC’, Med. hist., 1993, 37: p. 63.
¥ GMC Warning Notice, 1935, in BMA, The medical practitioners handbook, London, BMA, 1935, pp. 192 - 6.
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Squire Sprigge et al, The conduct of medical practice

1927, 1928

This volume was a reprinting of a series of articles by Squire Sprigge®® and others from the Lancet,
which ran to two editions in rapid succession. Among the contributors were Norman King,
Registrar of the GMC (his 1926 Memorandum appearing almost verbatim), James Neal, Oswald
Hempson, and Hugh Woods of the MPS. Sprigge stated that it dealt “with the conduct of medical
practice, and not with the conduct of practitioners ... [it] does not pretend to be a manual of ‘medical
etiquette’.” Indeed Sprigge felt that written codes “had their danger when wrongly used ... when a
practitioner insisted in regarding them as laying down regulations by which the public must be
guided, whether in the public interest or no, trouble always occurred.”®' Many of the topics
included were extremely practical and examined from a practical and legal point of view. That said
the book went on to deal with a number of issues that were also dealt with by the CEC particularly

advertising and professional secrecy,

In Part I, “The Medical Career”, Squire Sprigge discussed The Golden Rule in relation to other
doctors, the contrast between the professional and commercial attitudes and the general
practitioner’s needs; three of the underlying themes of contemporary medical ethics. He then
moved on to discuss medical education and the choice of career. The book dealt exclusively with
General Practice thereafter “because the GP’s professional life is more difficult at the outset, has
more legal and statutory ramifications, and is more often beset by litigation or the need to testify.”?
Thus locum and assistant posts were discussed in great detail often involving ideas and principles

that formed the backdrop to ethical disputes, along with a discussion on the Transfer of practices

The book went on to blend a number of themes. James Neal discussed the doctor patient
relationship including the “relation of contract”, the importance of consent, and advice on
negligence, dichotomy (fee-splitting) and gifts. Hugh Woods provided a chapter on another
medical ethical topic, secrecy. Following chapters on Panel practice and the certification of Panel

patients There was a section on “statutory obligations and professional discipline”. This described

3% Sir Samuel Squire Sprigge, (1860 - 1937) was the son of a country doctor and land owner, and was educated at home,
Uppingham School, Cauis College Cambridge, and finally St. George’s Hospital, who appears to have found medical
practice uncongenial. Following a period working as a private secretary he became assistant editor of the Lancet, in 1892,
He was its editor from 1907 until his sudden death in 1937. Primarily a man of letters, Sprigge was very interested in
medical politics and also in medical education, which he felt should be more general and less burdened with detail.

Br. med. J. 1937, i: 1346, Lancet 1937, i: 1550.

3! [Sprigge, et al.], The conduct of medical practice, London, Lancet, (1st edn., 1927), 2nd edn., 1928, p. 2.
2 ibid., p. 9.
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the GMC and the scope of the Warning Notices and then went on to cover the themes of each
Notice in detail, giving a chapter to each. A section on Medico-legal situations was largely
contributed by Hugh Woods, and covered medical evidence, the doctor and coroner, libel and
slander, actions for damages and poisoning and suspected poisoning. The last section detailed
medical work in the public services, including the fighting services, the Colonial Medical Service

and the various civilian public services.

Thus whilst not setting out to be a text on medical ethics a number of such themes were in fact
included in the book demonstrating the way in which medical ethics and medico-legal advice were
blended in an “advice literature”. Another point that comes out in this literature is the way in which
the idea of consent is discussed. In this literature it is almost always discussed as a medico-legal
issue, and a matter of prudence, and this is in marked contrast to the way in which consent is now
construed as an ethical issue flowing from a respect for patient autonomy. Where consent is
discussed in a more ‘ethical’ way it is in the context of secrecy and breaching it; a topic considered

at length in Chapter 12.

The medico-legal literature

Medical jurisprudence texts

I have examined two very long running textbooks; Medical Jurisprudence originally by Alfred
Swain Taylor, and 4 textbook of Medical Jurisprudence and Toxicology,” originally by John
Glaister.** Both books were focussed on forensic matters like wounds, poisons, modes of death
and legal categories of injury and offences against the person. Taylor, who defined the subject as
“that science which teaches the application of every branch of medical knowledge to the purposes
of the law” pointed out in 1910 “Medical Jurists are by no means agreed upon the boundaries of
their science”.*® Thus a number of “ethical” questions with medico-legal ramifications were
considered. These included abortion, quackery and the GMC (the law concerned being the Medical
Acts) and professional secrecy (which centred around the powers of the courts and the risk of

charges of slander or libel), malpraxis and crimes against the person. The advice found here - much

33 Taylor, Alfred S, Medical Jurisprudence, London, John Churchill, (1st edn.1843) 1910 (“6th” edn). (The numbering of
editions was inconsistent earlier in the series).

34 Glaister, John, 4 textbook of Medical Jurisprudence and Toxicology, (1st edn., Edinburgh, E & S Livingstone, 1902)
1910 (2™ edn.) and 1931 (5th edn.).

35 Taylor, Medical Jurisprudence, 1910, pp. 1 - 2.

101



of which will be quoted in detail in the relevant chapters did not differ significantly from the advice

or opinions evident in the work of the CEC.

As sources of ‘ethical advice’ much was missing, the discussion of doctor’s relationships with other
doctors, consultation, and advertising, along with any discussion of the basic tenets of ethical
behaviour. These texts stayed always in sight of the ‘coastline’ of case-law and forensic science.
Anne Crowther’s opinion that ethical content of these works as ““ a marginal part of a marginal
subject™ is borne out by this and the fact that organisations like the BMA felt the need to inform

doctors of the ethical content of these standard textbooks.

Th ico-legal literatur

I have not undertaken a thorough reading of the medico-legal literature of the period, but two books
bear out the relationship between medical ethical topics and agendas and medico-legal ones, even
given the steady growth in the number of laws affecting medical practice throughout the period.
Lord Riddell’s Medico-Legal Problems,”” covered the legal responsibility of the surgeon - but
largely dealt with the problems posed by operations involving the reproductive organs like
vasectomy and female sterilisation, the sterilisation of the “unfit” and abortion. Derek Kitchin’s
Law for the medical practitioner,”® whilst explaining the types of negligence cases that went against
doctors, also dealt with topics like secrecy, informing the authorities of crimes, especially abortion,

the GMC, and the law relating to slander and libel.

Two features distinguish these works from the literature described in the rest of the chapter. Firstly
they deal with legality not morality, and stick largely to issues at law or in statutory arrangements.
Secondly the whole group of topics relating to the differentiation of the doctor from the quack and
tradesman, (like advertising and covering,) and the relations between doctors (like consultation)

were not covered.

The Medico-legal society

I have not researched the history of this organisation, which is still in existence. During the

interwar period it appears to have been a lively forum for meeting and debate between medical

3 Crowther, ‘Forensic Medicine and Medical Ethics’, in, Baker, (ed.), Medical Morality, Vol. 2, 1995, p. 174.
37 Riddell, George Allardyce Baron, (Lord Riddell), Medico-Legal Problems, London, H K Lewis, 1929.
38 Kitchin, Law for the Medical Practitioner, 1941.
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practitioners, medical practitioners with legal qualifications and lawyers. A number of papers given
at the society printed in its journal Transactions of the Medico-legal Society (later the Medico-legal
and Criminological Review) are cited later in this thesis. Several figures involved in medical ethics
and medical defence were members, including, Robert Bolam, W A Brend, Reginald Langdon-

Down, C O Hawthorne, James Neal, William Aitchison Robertson and Squire Sprigge.*

Discussion

A number of points raised in this literature explain its small size. Firstly, whilst written discussions
were felt to be useful, medical ethics was seen to be something that could, or perhaps even should
remain unwritten. Indeed the decision of the BMA to remodel their “duties” and “medico-legal
sections into one of ‘practical advice’ may indicate a reluctance to spell too much out. Medical
ethics, dealing as it did with what practitioner’s “ought to do” was bound have a large overlap with
the laws relating to medical work, which embodied societal injunctions and instructions on this
question. Medical ethics could thus be characterised as a discussion of what the doctor ought to do
but argued not so much from law and practicality, as from a set of very simple moral rules: “do as
you would be done by”, and “do what is best for your patient”. Medical ethics dealt with behaviour
within the professional pale, whilst the law represented an agreement with those that lay beyond it.
Medical ethics was not so much a canon of rules as a sense of how “the game” should be played. In
medical ethics one appealed to the umpire perhaps, in medical jurisprudence it was more a question

of calling in the police. The BMA, as we shall see, set out to provide a whole system of ‘umpires’.

¥ Transactions of the Medico-legal Society 1922 - 23, XVII: vii - xx
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The Ethical Issues
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Chapter 6

(c23:0)
The Ethics of Appointments and the general Ethical Rules

G

Introduction

This chapter will describe the development of two sets of closely related rules, regulations,
obligations and other devices. The first was a general set of rules, later known as the Ethical Rules
of Procedure, which outlined the way in which disciplinary cases and disputes should be settled
locally. The second was a specific set of rules and resolutions, along with a “Warning Notice” in
the BMJ, which concerned the holding of appointments that local medical men had decided were
“contrary to the honour and interests of the medical profession”. Since at the time these sets of
procedures were introduced many local disputes were about contract practice, the distinction was
not as great as might be supposed. In combination these provided the BMA with a “machinery”
with which to pursue its medico-political agenda on doctor’s appointments. Although Squire
Sprigge protested against public perceptions that the medical campaign on contract practice was “a
design upon the part of certain operatives banded together by a mysterious tie called medical

etiquette, to strike for higher pay”' this impression was not entirely at variance with the facts.

The rules were developed in the 1900s, drawing on local rules and ideas, some predating the new
BMA, and were gradually changed and standardised in the 1910s and 1920s. Many of the changes
were remarkably modest responses to instances in which the “machinery” was misused or
misunderstood in ways which resulted in expense and public embarrassment for the Association.
Despite this, and the demise of much lay-organised contract practice with the introduction of
National Insurance, this “machinery” was retained and occasionally used at the outbreak of the
Second World War. This was partly because whilst the original impetus for the specific procedures
on appointments came from the drive to reform contract practice, they were very soon applied to

some hospital appointments and public health appointments under local authorities as well.

! Sprigge, Medicine and the public, 1905, p. 240.
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The “Bradford Rules” on appointments: a contract practice boycott scheme

Roots in professional culture and local medical opinion

The broad objections to contract practice, and the idea that doctors who took disputed posts were
offending against professional honour and solidarity, have been introduced in Chapter 2. However,
it is worth examining some of the early comments and resolutions made on the issue in a little more
detail. The columns of the medical press were full of correspondence and articles on contract
practice and disputes around the country,? and local BMA meetings were treated to rousing
addresses on the subject. One speaker described contract practice as an “unmitigated evil” which
entailed “an ever-increasing tendency to the reduction of our earnings to a mere living wage” whilst
“the artisan” on the other had now enjoyed “a degree of prosperity hitherto unknown. Combination
[trades unionism] has greatly increased his earnings ... the working class patient is to-day more

capable than formerly of appreciating careful treatment, and paying for it.”

Club medicine was held to be cheap, hurried, demoralising and dangerous by another speaker who
asked,

how can a medical man visit 40 or 50 patients a day, many of them very ill, diagnose their
ailments, sign their certificates, and give general directions as to diet ... when perhaps he
has to travel three miles in [each] direction ...7 ... It speaks well of the physical and mental
capacity of the club doctor that more calamities do not take place.*

Part of the tension involved in such contracts was that doctors were often paid capitation inclusive
of drugs and appliances. One doctor complained that he was expected to pay for all medicines,
splints, plasters, appliances and medicines from the capitation money of 1/2d. per patient per week.
(2s. 2d. per annum).’ The lack of any wage limit on those eligible for Friendly Society membership
directly cut back the available population for private practice. This was felt keenly by many
doctors, as comments made in response to the BMA’s survey of contract practice undertaken in

1903 revealed,

? Following as “The Battle of the Clubs” in Cork in 1894 the Lancet started a regular column under the same title, and
employed a special correspondent, Adolphe Smith, to travel around Britain reporting on other local contract practice
disputes. The BMJ also ran regular columns entitled “Contract Medical Practice” from 1900 onwards. (Contract Medical
Practice, Br. med. J., 1900, i, p. 928.)

3 A Baille McKnee, “Contract Practice: the evil and its remedy” (an address read before the Bath and Bristol Branch of the
BMA), Br. med. J., 1902 i: p. 330.

‘AE Larking, “Contract Practice and its Difficulties”, Br. Med. J., 1901, ii: p. 1326.

5 E. W. Walters, letter, Br. med. J., 1902, i: p. 726.
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I have one man among my club patients who made a profit of £30,000 on a public house
and who owns acres of houses [sic] in this district. ... [such] men value their doctor at 1d a
week, not the price of a decent cigarette, numbers of which they consume daily.5

[the society admitted] farmers and tradesmen, shopkeepers, publicans etc., who obtained
medical attendance for Ss. a year, but did not care to “trouble the club” that is, to draw 10s.
or 12s. a week, but considered that they ought to get medical attendance for the same price
as one of their labourers, and generally fussed more, and thought they ought to have more
attention shown to them than the poorer members.’
Class consciousness pervaded medical objections to the situation. One doctor, working in
Nottinghamshire, was prompted to write by reports of a speech by a miners’ leader, which spoke of
their 60% increase in pay over 13 years. The miner’s speech, he said, made “very interesting
reading for the medical men in the Teversal district” and concluded that doctors could learn from

the trades union methods adopted by such employers, pointing out,

... [these miners] are the same men who in 1896 reduced their club doctors salary [sic] by
Is. per head per annum, and 1901 dismissed them when they refused to attend their wives
in confinement at a rate 50% below that current in the district. ... working men are
frequently most tyrannical ... argument does not appear to have much effect ... if the
medical profession wants justice it will have to fight for it, and by strong combination show
the workmen’s associations that it is able to follow their example.®

Alfred Cox, as we have seen, had come to much the same conclusion, saying, “I had become
friendly with some of my patients who were keen trade unionists and I began to ponder why we

should not adopt some of their methods.””

Many correspondents identified the ease with which clubs could replace doctors as the main
obstacle to reforming contract practice. The apparently successful strategy adopted in Cork was a
unified refusal “to meet [the imported men] as professional brethren”.'” Refusal to meet incomers
appeared to need only a little encouragement, since many correspondents described them with

disdain. One correspondent commented “whenever there is a medical battle on the club question

¢ MPC, ‘Investigation into the Economic Conditions of Contract Practice in the United Kingdom’, Br.med.J., 1905, ii:
Supplement 22.7.1905, p. 48.

7 ibid., p.7

8 letter, Br. med. J., 1902, i, p.679.

% Cox, Among the doctors, 1950, p. 68.

' Sprigge, Medicine and the public, 1905, p. 53.
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these men suddenly appear from outside having the same mysterious perception of a cheap club that

a vulture has of a dead body”."

Many had practical suggestions to make. For instance one Sheerness doctor urged any readers
interested in a particular post in the town to contact him first.'> Others pressed for a systematic
survey of contract practice.”> Many were of the opinion that only total medical solidarity could
break the control of Friendly societies. One correspondent signing himself “Unionist” suggested
that “due warning” should be given in medical press of posts offered by offending Societies, and
any man “showing any inclination to accept ...[should be] ... waited on by a deputation from the

medical men, and the facts fully explained.” He went on

should any medical man have the temerity to accept it after this warning, I would do more
than merely ostracise him, I would boycott him. Ostracism would affect this class of man
very little, having no esprit de corps, he cares nothing for his professional brothers, and he
would find other associates more to his taste. But a real, active and aggressive boycott
would]?e different. ... If the profession means to really fight this question, this is the way to
begin.

Medical men were financially and socially threatened by contract practice and claimed that it
eroded standards of practice. In common with all self-respecting groups in Edwardian Britain,
doctors were keen to use association, combination and ésprit du corps, which in working class

hands was termed Trades Unionism, to further their cause."

A task for the new BMA

Against this background Alfred Cox proposed an important composite motion at the first ARM in
1902. It outlined a whole field of medico-political activity, and stood out from the generally minor
or procedural nature of other motions at the meeting. It instructed the Medico-political Committee

(MPC) “to investigate the economic conditions of contract practice” and the Ethical Committee

"' JF Bullar, letter, Br. med. J., 1902, ii: 1926.

12 F W Walters, letter, Br. med. J, 1902, ii: p. 726.

13 E D Kirby, letter, B med. J, 1902, ii, p. 1256.

' «“Unionist”, letter, Br med. J, 1902, ii: p. 1615.

15 Harris, Jose, Private lives, public spirit: a social history of Britain, 1870 - 1914, Oxford, OUP, 1993. Harris stresses
the way in which every group in British society was concerned to imitate those classes above itself, and differentiate itself
from those below. Thompson, F M L, The Rise of Respectable Society: A social history of Victorian Britain 1930 - 1900,
London, Fontana, 1988. Thompson has stressed the importance of respectability to all social classes in Britain, ascribing

the stability of British society largely to this factor.
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to investigate the ethical position of medical men engaged in various kinds of contract
practice with reference to a) the amount of canvassing associated with the several varieties
of contract practice; b) the ethical position of medical men who accept or continue to hold
appointments which the general body of medical men in the locality have agreed not to hold
on the ground that the conditions of tenure are detrimental to the honour and interests of the
profession

He also called for the Secretary to take part in settling contract practice disputes, and for the BMA

to put up representatives for election to the GMC.'®

In effect there was little difference between the CEC’s role as an advisor on rules drawn up by local
branches, and the task set by Cox’s motion, since much of the committee’s work at this time was
taken up in considering the ethical rules proposed by Branches and Divisions.'” Local Divisions
drafted rules on appointments that reflected the notions of solidarity and personal obligation to the

group. A typical example was one proposed by the Norwich Division, which stated,

a member of the Division shall not undertake in future any fresh contract practice, direct or
indirect at a lower rate than the public medical service, or accept any appointment in any
Medical Aid or similar Society, or have any professional intercourse, except under
conditions great urgency with any medical man holding a position with any society held by
the division to practice touting or canvassing, or sweating their medical officers.'®
Other Divisions decided that the action need not only apply to BMA members: the Gateshead
Division suggested the ostracising of any expelled member.'® The Bradford Division drafted a set
of rules that presented these essential features in a much clearer form, and they were adopted and

promoted by the Central organisation.”’

The “Bradford Rules” on appointments (1905)

Athough these rules were later incorporated in the standard set of model rules for Divisions and
Branches, I shall describe their original form here. Rule A allowed for resolutions of the Division
to be “binding” on all members, provided the conditions set in rules B and C were met (3/4
members voting at a meeting with 14 days notice to attend). Rule D referred to those holding
disapproved appointments, who were to be given formal notice of the Divisions resolutions, and

given one month in which to comply with the Division’s wishes, unless they could satisfy the CEC

16 ARM 1903 minutes 22 - 25,

' Report, Council, 28 - 31.7.03.

18 Report, Council 28 - 31.7.1903

% Council, 8.7.1903

2 Br. med. J., 1905, ii: supplement, pp. 95 - 6
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of the propriety of their actions. Rule E stated that the Division “shall” ask the Branch to request
the expulsion of any member who had broken the rules or whose conduct had been “detrimental to
the honour and interests of the medical profession”. Rule F was titled “Refusal of professional
recognition” and provided “the means by which the Division may mark its disapproval of the action
of members of the profession whether members or not” [italics added]. This was achieved by
stating that no member “shall ... meet in consultation, or hold any professional relations” with a
practitioner who had broken the rules, or whose conduct was “detrimental to the honour and
interests of the medical profession”. (Non-members were given one month’s notice - presumably to
allow them to mend their ways - before this came into effect.) Whilst members could meet an
ostracised doctor in cases of “great urgency”, Rule G aimed to “prevent abuse of the exception”, by
asking any member who did meet such a doctor to report on this meeting to the Division Honorary
Secretary. Unsatisfactory reasons could of themselves be held to constitute conduct “detrimental to

the honour and interests of the medical profession” and deserve ostracism in turn.?'

As if this were not enough, a further Rule, ominously (and perpetually) named “Rule Z” was
devised by the CEC, in response to suggestions and in order to “give proper effect to the[] decisions
.. of Divisions” in 1904.> This rule allowed the Division Hon. Secretary, after applying for
sanction to the CEC, to issue a notice to all members of the Division stating that in the Division’s
opinion the conduct of a particular doctor had been “contrary” or “detrimental to the honour and
interests of the medical profession”. This removed any possibility that a member could escape his

duty to ostracise through ignorance of the identity of the ostracised doctor.

This set of rules thus allowed a 3/4 majority decision of a group of local medical men to declare the
holding of certain appointments (or even simply the behaviour of a practitioner) to be “contrary to
the honour and interests of the medical profession”. Once in place such a resolution entailed all the
members in systematic ostracism that they could only break at peril of the same fate for themselves.
It was also possible for one Division of the BMA to communicate its ostracism of any doctor to any
other branch or division of the Association and these Divisions could then also participate in the
ostracism of that doctor, and of any doctor who met with him. (For an example of this - see the
Coventry case, below.) The underlying “ethical” principle (aside from the generic objections to

contract practice’s use of advertising, canvassing etc.) was that the member of the Association and

2! The terms ostracism and boycott are used confusingly in the literature. Unless quoted I use the word “ostracism” to
indicate the professional isolation of an individual doctor by his colleagues, and the word “boycott” to indicate the
systematic application of this to disputed appointments.

%2 CEC, 18.3.1904.
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the member of the profession alike owed a duty to the Association or profession not to act to injure
its honour or interests. Ostracism was supported by Whittaker Smith, by then Secretary of the

BMA, who thought it in keeping with “the general principles of Medical Ethics”.*

The social and professional isolation that the rules entailed had far reaching implications. A
practitioner relied heavily on others to act as “consultants” on difficult cases, or on other more
eminent colleagues to provide surgical skills and other special expertise (see Chapter 7). The
ostracised doctor could thus be left to practice his profession without medical support of any kind,

quite apart from the social stigma and day-to-day unpleasantness of being made a pariah.

The BMJ Warning Notice

This is the first of many instances in this thesis in which the advertising function of the Journal was
central to efforts to control the conduct of doctors and the organisation of medical care. The new
BMA constitution had solved one aspect of the “incomers” problem by ‘automatically’ making each
member of the Association a member of the Division in their area. But it was also felt to be
important to warn off potential applicants to unsuitable or disputed posts. The CEC had in 1903
been asked to consider the complaint of a local Division that appointments had been filled by
doctors “ignorant of the facts”. They had suggested using the Journal, where many doctors would
look for advertised vacant appointments as the medium by which the information or warning was to
be propagated. The CEC drafted regulations for such a notice, and Council approved the idea in
1903.%

The Notice was placed amongst the advertisements, a fact that has rendered it “invisible” to those
looking at the BMJ today, since bound series did not include the extensive advertising material,
although small notices directing attention of readers were placed in the main journal.”* The Notice
itself consisted of a request for practitioners considering candidacy for appointments in the areas
listed to apply to the Hon. Secretary of the Division, listed opposite each area, before proceeding. It

was signed by the Medical Secretary, and bore the rider “by order of Council”.?® The original

2 CEC, 18.12.1903.

* Council, 1.10.1903

* See: Br. med. J., 1905, ii: 1535.

%6 Memorandum, Conference of Chairmen of Committees as to the Warning Notice 22.4.1908, thereafter Warning Notice

Sub-committee (hereafter WN s/c).
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Notice had referred specifically to Club and Contract Practice appointments, but in 1904 on the

Council agreed to extend its use to Poor Law and Sanitary Authority appointments.?’

The regulations governing the Notice were comparatively simple: the Hon. Secretary of the
Division could apply to insert a Notice, the Medical Secretary was responsible for keeping the list
up to date, and for ensuring that the regulations had been complied with. A fresh application had to
made each month to retain the Notice.”® Despite subsequent protestations to the contrary, the
Notice was widely regarded as a “black list”, even after it was renamed the “Important Notice” in
1914’ The form and regulations for the Notice changed frequently but its basic function was never
to change - it was there to enable local Divisions and the Association to ensure that applicants to

disapproved appointments were au fait with local opinion and other general objections before

applying.

The Investigation into Contract Practice, 1903 - 5

1905, whether by design or accident, was the year in which the boycott scheme crystallised. A
permanent Contract Practice sub-committee (CP s/c) was formed which met between six and eight
times a year over the next few years and monitored the progress of various disputes around the
country as well as advising local groups of doctors.’® A central Emergency Fund was also set up to
support local Divisions in disputes, and the Association sent out a letter asking members to
contribute to this along with their subscription renewals.”’ The GMC published its Warning Notice
outlawing many methods used by friendly societies, the BMJ’s own Warning Notice indicated
where posts had been designated for boycotting, the Bradford Rules allowing organised ostracism
were approved, and the MPC’s “very voluminous” “Investigation into the Economic Conditions of

Contract Practice in the United Kingdom” was published.”

This is not the place for a detailed discussion of this document, which formed part of the BMA’s
negotiating strategy for many years. (It was submitted to the Royal Commission on the Poor Laws,
and was used to fight the National Health Insurance Bill.) However, read dispassionately it also

shows how weak the support for the BMA’s stance might be. The most important points in this

27 Council, 20.4.1904.

% Memorandum, WN s/c 22.4.1908.

B Br. med. J., 1918, ii: supplement 26.10.18, p. 60.

3 MPC, 3.1.1906.

31 CP s/c, 18.11.1908.

32 MPC, “Investigation into ... Contract Practice ...”, Br. med. J., 1905, ii: supplement, pp. 1 - 96.
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respect were that the response rate to the questionnaire was poor, that it failed to demonstrate a
large disparity between contract and private earnings, and that many respondents were quite happy

with their posts, or simply wanted their rates of pay increased.”

Despite this the Medico-political committee felt able to recommend on the basis of the survey
“effective abolition” of contract practice. The “fundamental principle” of the Report’s
recommendations was “that the conditions upon which medical practitioners in any district should
undertake contract practice should be prescribed by themselves”. Each district should have a Public
Medical Service, “the general control of which should be in the hands of an organised local body
representative of the profession, such as a Division of the BMA”.** The Report set out model rules
and regulations for these, as well as for Provident Dispensaries. Broadly these outlined that such
organisations were to be entirely controlled by a committee of the medical men working within the
organisation. Public Medical Services were to be open to all local doctors, and patients should be
free to chose a doctor within it. In this way contract arrangements would approximate to the
conditions of private practice, whilst ensuring that any who could afford true private medicine were
excluded from the system.*® (Similar arrangements were key to the medical acceptance of National

Health Insurance.)

The report ended with a section dealing with “The Ethical Aspects of Contract Practice”. This
section stated that in the CEC’s view, there were two ethical questions connected with contract
practice. The first was the advertising and canvassing undertaken for contract practice. The second
was “the obligation resting on practitioners to co-operate with their fellow practitioners in
improving the conditions of Contract Practice locally”. This section went on to state that “the
Council, on the advice of the Committee, has laid down the principle that members of the
Association should loyally co-operate” in such action since “the effects of contract practice [are] not
confined to those actually engaged in it.” The Bradford Rules were set out and their use in contract

practice disputes explained.*®

Operating the boycott scheme and early changes

From its inception the scheme was widely used, and regarded as being useful and satisfactory.

During 1906 the CEC received and approved applications to circulate Rule Z notices from several

3 ibid., p.27.

3 editorial, Br med. J, 1905, ii, p. 195.

33 MPC, ‘Investigation into ... Contract Practice, 1905, p. 29.
38 ibid, pp. 95 - 96.
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divisions. In 1907 the CEC in its report to the ARM urged the uptake of the model ethical rules,
and particularly the Bradford Rules by more Divisions. They also set up the ability of a Division to

extend a Rule Z notice to other Branches and Divisions, subject to their approval.’’

There were isolated cases in which the running of Warning Notices went awry; in the first a
Division Secretary inserted a Notice against the advice of his Chairman, and incurred the
displeasure of his Branch. In another, in early 1908, the Chairman of a Division, who was involved
in the dispute personally, wanted to remove an appointment from the Notice, but could not secure
the agreement of his Hon. Secretary even to call a meeting. He had approached the Medical
Secretary directly to see what could be done. This case resulted in the Council asking for a
Conference of the Chairmen of the Committee concerned,’® which became the long-running

Warning Notice sub-committee.*

However, as more and more problems came to light, including the Hampstead Hospital Dispute
described below, the work of the WN s/c extended to over 2 years. In the meantime the Warning
Notice was to have two minor legal challenges - both easily dealt with by the denial that it
constituted a “black list”.* When a member had enquired what the “force” of the Notice was,
Smith Whittaker had replied that it was “simply ... a request from the Council ... to apply for
information ... before accepting any appointment”. He added that expulsions in the past had never
been for simply disregarding the notice - the member had always also violated the rules of the local
profession or infringed medical propriety in some other way.*' This defensive and in some ways
disingenuous reply demonstrated a growing sense that the Warning Notice was dangerous as well as
useful.

“A most regrettable position”: The Hampstead Hospital Dispute 1905 - 1910

The Hampstead Hospital had been founded as “Hampstead Home Hospital and Nursing Institution”
in 1882 by Dr Heath Strange, on Parliament Hill, and eventually became a 30 bed institution. From
1893 it admitted “free patients” and the paying patients were divided into two rates of pay. At this
point the hospital shifted from being “open for any practitioner to attend his (paying) patients” to

37 Annual Report of Council, ARM 1907

% MPC, 8.6.1910.

3 WN s/c, 22.4.1908. This initially consisted of the Chairmen of the Council, (Edmund Owen) M-pC (J A Macdonald),
CEC (R Kinsey), Public Health Committee (C Watts Parkinson), and Hospital Committee (Frank Pope)

“MPC, 8.6.1910.

' CEC s/c, 27.3.1908.
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having a “selected” GP staff. In 1903 it was decided to move to Haverstock Hill, and using £5000
from King Edward’s Hospital Fund (KEHF) and an anonymous gift of £20,000 a 110 bed hospital
was opened, whilst not yet complete, in 1905. The Hampstead doctors were not happy at this
transformation. They felt that the hospital “was not required” in the district, and that “the selected
staff of general practitioners” would obtain “undue advantage ... over their fellow practitioners”.*
They demanded that changes be made to the proposals ensuring that the Casualty should send
“unsuitable cases” back to their attending practitioner, and that all the local GPs should have access

to the facilities and representation on the Board.

The King’s Fund however, having paid in such a large donation, had great influence with the
hospital board and would only offer the further support needed to complete the hospital if a staff of
Consultants was appointed. In the spring of 1907 it was announced that the Hampstead Hospital
was to merge with the North West London Hospital, but the local profession still hoped to influence
the outcome. In May 1907 Hampstead Division resolved that there be no outpatient department in
Hampstead, that GPs be allowed access to low paying and free beds, and be retained on the staff
and represented in the management. Had this situation arisen 5 years previously it seems likely that
the local doctors would simply have had to swallow their objections and make the best it. But they
now had at their disposal a powerful set of rules and procedures for boycotting appointments. Thus
in June, the Hampstead Division applied for a Warning Notice to be placed on appointments at the

Hampstead Hospital, whilst the current staff of local practitioners all tendered their resignations.*

The hospital Board turned for help to Sir Edmund Owen, Chair of the Council of the BMA, and for
twenty years a visiting consultant to the Hampstead Hospital, who had just returned from a trip to
Egypt. He was told that the Hampstead doctors intended to leave the Hospital without medical staff
and accepted an appointment as consulting surgeon to the new hospital. Owen, along with the
Presidents of the RCP and RCS then selected four men, Dr Sutheriand, Df Jackson Clarke, Sir John
Broadbent and Mr Clayton Greene as consultants. All save Greene were members of the
Marylebone Division of the BMA, but none had communicated with the Secretary of the
Hampstead Division before accepting. However one consultant, Mr Knowsley Sibley, Chairman of
Westminster Division, had heeded the Notice, and withdrawn his application on learning of the
situation.” Sibley wrote to the BMJ on March 9th 1908 saying he had done this “out of loyalty to

the Council” only to find that “no less a personage than the Chairman of Council ... has himself

“2 Hampstead Div. meeting 10.11.1905, in BMAA B\63\2\1 pp.255 - 68.
“ ibid, pp.255 - 68.
4 Minutes of CEC, 1.11.1910 Owen to Chair CEC 19.10.1908.
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accepted a post on the active staff and the advertisement has been altered accordingly. Comment is

superfluous!” Alarmed, the Editor simply sent this letter to the CEC without publishing it.

The problem was referred back to the Marylebone Division, who soon applied to the CEC asking
for advice not only on the specifics of the case, but about the history and ethics of the Notice
generally. Robert Kinsey submitted a long memorandum on the case to date, which is most
noteworthy for its exposition on the Warning Notice.* Kinsey started his discussion with the
statement that the Notice was not “as has been stated by some a ‘boycott’ or a ‘veto’ ... but a request
... to apply for information”, but went on to demonstrate that was just such a veto. His exegesis is a

very clear example of the kind of thinking that underlay the BMA’s ethical work in many areas.

Kinsey pointed out that the Notice was intended to help practitioners “maintain the honour and
interests of the medical profession” by providing “authoritative information”. It placed

practitioners under two obligations, firstly

the general obligation of professional loyalty, to avoid, as far as possible, taking any action
which may be detrimental to the honour and interests of the medical profession, and
secondly, the obligation specifically affecting members of the BMA of complying with an
official request of Council ... [which is for BMA members] ... beyond question. ... it is
clearly the duty of a medical practitioner to take every reasonable precaution against
placing himself in direct antagonism to his professional brethren in any district.*®

Turning to the “ethical authority of divisional opinion” he set out another apparent paradox. On the
one hand “it is not intended to suggest that [practitioners] are absolutely bound by the opinion of the
Division. The extent to which [it] must be regarded as binding will depend upon the circumstances
of the case.” However, “if the Division have, in accordance with the Regulations of the
Association, adopted rules which have the effect of prohibiting members from accepting particular
appointments ... [they] must be obeyed.” And even if no rules had been broken “the opinion of the
division must be taken into consideration by the practitioner himself ... and by the [Ethical

Committee] when called upon to consider his conduct.”’

(It should be pointed out here that the
gloss to the Bradford Rules published in 1905 stated that such resolutions were intended to be
“binding”. Indeed in the 1910s and 1920s the BMA shorthand for these resolutions was “binding

resolutions”.) Thus,

4> Appendix 1, CEC, 19.5.1909.
“ ibid.
7 ibid.
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if a practitioner considered that the action of the Division in objecting to the acceptance of
an appointment was not in conformity with the interests of the profession it would be his
duty to apply to some higher authority in the Association, but meanwhile he should not take
on himself the responsibility of rendering nugatory the action of the Division*®

If a doctor applied for information and ignored it “the propriety of his conduct would have to be
considered in the light of the knowledge of which ... he was ... in possession”. A failure to apply, or
to comply with the wishes of his fellows, would “create prima facie a presumption of an offence
against the honour and interests of the profession generally ... and against the discipline of the
Association”.* In other words any member of the Association, and to a lesser extent any doctor,
had an absolute duty to comply with the terms of the Notice, and the opinion of the local Division,

and would have to justify any breach of this duty to the Division and the Association.

Only Owen and Broadbent answered their Division’s initial questions about their attitude and
response to the Notice by explaining that they already knew all about the dispute, since Owen was
already on the staff of the hospital, and that they could not leave the hospital without doctors. A
meeting of Marylebone Division attended by heavyweights such as Lauriston Shaw, Charles
Hawthorne and Victor Horsley found itself unable to decide the issue, and referred the matter back
to the CEC.*

The CEC thus met with Broadbent, Clarke and Sutherland and reported to Council.”’ Owen simply

wrote to the committee saying,

the Hampstead Division have differences with th[e] Hospital and under their guidance the
entire staff resign - without a word to me, their colleague. ... If I know the meaning of the
word boycott, this was a boycott. ... When the hospital applied to me for help in their
distress I should have counted myself something less than a man if I had declined. In my
opinion the Division has been rash and unconstitutional ... I, a member of an honourable
profession declined to be dictated to by the Division in their ill-considered attack.

He admitted that he should have applied to the Division, but felt that they had “by their reckless

action placed the whole Association in a most regrettable position”.

8 ibid.

* ibid.

5% memorandum, for ARM 1910, in CMAC SA BMA DI183.
' CEC, 20.10.1908.

52 Owen to Chair CEC, 19.10.1908, in ibid.
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The CEC felt that Owen’s actions and the subsequent “comment prejudicial to [the] value [of the
Warning Notice]” threatened its “great utility ... in securing united action”. Council recommended
the resignation of all new staff, and set up a Board of Arbitration to negotiate changes necessary to
allow BMA members to be on the staff.”> Owen resigned, but the other three remained in their
posts.>* The Metropolitan Counties Branch Council called on these three “to express their regret
and loyally assist in bringing about an amicable solution” in June 1909, but to no avail.”> Smith
Whittaker wrote sternly to the three following discussion of the matter at the ARM, asking them to
“close the ethical matter at issue” by expressing regret at non-compliance with the Warning Notice,
but nothing happened. The CEC thus recommended to the Council that the three be expelled from

the Association.*®

However, when the expulsion resolutions came before the Council in January 1910 they backed
down. The minutes alluded to “the unusual and peculiar circumstances (which are never likely to
be repeated)” and the fact that the three “apologised” for what they had done. In fact they scarcely
apologised at all. They had written pointing out that the Warning Notice was “a request” to apply
for information they already had. Furthermore whilst they had not acted “in a manner unworthy of
a gentleman and a medical man”, but that in order to settle the “lamentable dispute” they were now
“expressing regret if the value of Warmning Notices has been diminished with regard to such

appointments as they are properly applicable to.””’

At the heart of this difficult dispute was a conflict between individual notions of honour and
obligation and written rules that claimed to represent and embody these. The consultants involved
in this case evidently felt that the rules had been abused, and that such disputes were none of their
business. The rules had not been drafted to enable a group of GP’s in one part of the Metropolis to
prevent consultants in another from taking posts in a new hospital, simply because they resented
being “cut out” of its new arrangements. But they still allowed the attempt to be made, and the
ethical constucts underlying the rules placed these eminent doctors in a relationship of obligation to

the general practitioners of Hampstead.

%3 Council, 28.10.1908

5 BMA Archive B\63\2\1 pp.93 - 4.

35 memorandum, for ARM 1910, in D183.
%6 Council 26.1.1910

37 Council 26.1.1910
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The Rules, the Notice and the threat of litigation

Initial changes to the Notice 1910 - 1914

The changes made to the Warning Notice regulations in the light of this and other disputes had the
effect of taking some power out of the hands of the local Secretaries, and set up a whole supervisory
system to make sure that disputes were being handled appropriately. The WN s/c decided that the
Journal should carry advertisements for listed appointments, albeit with indications to their status.
The CEC s/c was nominated to act as an “Emergency Committee” to consider disputes and
applications for Notice continuations at short notice, whilst the CEC was put in overall charge of
the Notices.”® There is no indication in the archive materials of the reasons why the CEC was
chosen, but it seems likely that it was not only for the practical reason that the CEC or the s/c

already met monthly.

Whilst the first Notice could, as before, be inserted at the request of a Hon. Secretary, it could not
be repeated without the approval of the Divisional Executive Committee and the CEC, and would
only be continued on receipt of monthly reports on the dispute in question.> That the Association
prized the Notice and felt it to be effective is further borne out by their response to Counsel’s

opinion obtained on the Notice in the wake of the Mount Vernon Hospital Dispute in January 1914.

The Mount Vernon Hospital for Consumption and Diseases of the Chest had been set up in 1875,
and operated on a number of sites in and around London: Northwood, Hampstead and Fitzroy
Square. The Governors, led by the Marquis of Zetland, decided “for purely financial reasons” to
rationalise this arrangement in 1912, by selling the Hampstead site; at the same time dismissing a
number of junior medical staff on short term contracts. A meeting of the Marylebone Division on
the 12" December 1913 decided to place any future appointments at the Hospital under a Warning
Notice, and 12 out of 16 of the honorary staff resigned. The hospital Governors issued a writ
against a number of members and officers of the Marylebone Division, essentially requesting that
the boycott machinery be withdrawn and damages and costs paid.*° Their argument was that the
Hon. Secretary and the BMA had “wrongfully, knowingly and without lawful excuse procured and
induced many members of the Medical Staff of the Institution to break their legal contractual

8 WN s/c 18.3.1909
3% MPC 8.6.1910
60 Chancery Division, Writ issued 8.12.1913, in BMAA B/63/1/1.
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relations with the Institution”.%' The matter was eventually settled out of court,” and a statement

placed in the BMJ to this effect.

However the Association decided to seek a legal opinion on the risk entailed in the Notice. Counsel

was of opinion that,

A risk is incurred ... both of an action for libel and also of an action for ‘unjustifiable
interference with contractual relations’ - a phrase which does not refer only to the violation
of existing contracts but also to acts such as vocational or professional ostracism which
prevent contracts from being concluded. ... if the notice merely meant that the Association
gave information to professional men applying for an appointment, and nothing more, there
would be no danger. Unfortunately it would be easy for a plaintiff to show that the notice
means far more than this. ... it cannot be disputed that ... [it] constitutes what is practically a
‘black list’

The onus in a case would be on the Association to prove that accepting the post really was contrary
to the honour and interests of the medical profession. Should they fail, “the Association and every
person ... who took part in the publication of the notice would be liable to be sued.” This situation
would be little altered if the plaintiff was a member of the Association. Even a simple resolution
saying that an appointment was one that “no practitioner having the interests of his profession at
heart should enter into it” would only be safe in the absence of any other rules, regulations or

structures “to enforce the same, unless it is clear sufficient justification can be established”.®®

It is remarkable that the CEC decided to retain the Notice, rather than drop it altogether (as
Hempson suggested they might) and did not even consider changing the other ethical rules. It may
be that the modest changes they proposed were felt to be enough to ensure “sufficient justification”.
It was decided that only the Executive Committee of a Division could submit an application, and
the CEC was given absolute discretion as to whether to allow a notice,* and the power to send any

member of the central staff out to investigate a dispute.%’

The Bedford libel case: 1908 - 1913.

None of this helped avoid the first of two damaging libel cases arising out of the ethical rules and

Warning Notice. The first involved an ethical problem that was to recur many times in the caseload

8 ibid.

52 CEC s/c 14.7.1914.

63 Gregory, Mr Holman, and Mr J Fischer Williams, ‘Joint Opinion on “Warning Notice™’, 28.1.1914 in D183.
5 CEC slc, 25/3/1914

% CEC, 5.6.1914
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of the CEC.®® That was the position of a doctor who had got as far as seeing the accounts of a
practice that he apparently intended buying or joining, who then decided not only not to buy in, but
also to start independent practice in the area. Later ethical rulings condemned this practice, as did
the medical men of Bedford when an incoming Dr Sloman offended their sense of propriety.”’
Sloman had answered an advertisement placed by a Dr Clarke selling a practice that he claimed
brought in £250 - 300 per annum in addition to £50 - 60 from contract practice. Sloman was
interested but discovered on auditing the books that nearly a third of the income had come from one
patient, now dead. He therefore broke off negotiations, but having already spent money moving his

furniture down from Scotland, decided simply to set up from scratch in the town.

Dr Clarke approached the CEC in November 1907 complaining “of Sloman’s ethical conduct in
starting in opposition to him”. Furthermore, since Sloman “had not paid [Clarke] the customary
professional call” he could only settle things through a third party. (It was recommended in almost
all ethical conduct texts of the period that on setting up a doctor should call on all his medical
neighbours. De Styrap and Saundby both stated that it was this social ritual that entitled the doctor
thereafter to his social status within the local profession.®®) The problem was referred back to the
Division, and Sloman was summoned to a meeting in February 1908, and asked to explain his
actions. He did not see that there was anything to explain, and the meeting resolved that “we are
unanimously of the opinion that Dr Sloman unwisely offended against the recognised rules of the

medical profession in immediately starting in practice in Bedford in close proximity to Dr Clarke.”

Sloman offered to undertake either to buy the practice at a lower price agreed with an accountant, or
not to see any of Dr Clarke’s patients for a period of 3 years, but no agreement was reached. In

October the Executive Committee of the Division resolved that

This committee is of opinion that Dr Sloman in coming to Bedford ostensibly to purchase a
practice, and having obtained an insight into that practice, and negotiations having failed,
the committee is still of opinion that Dr Sloman violates the rules of professional conduct
by remaining in practice in Bedford.

Nothing at all happened for the next four years, Dr Sloman continued to practice, and saw none of

Dr Clarke’s patients. However in March 1912 the Executive committee discussed the question of

% See especially, CEC 23.9.1924.

%7 unless indicated the information in this section is taken from the account of the court case, ‘Action Against the British
Medical Association’, Br. med. J., 1913, ii: 1119 - 23,

8 de Styrap, Medical Ethics, 1886, pp. 90 - 93. Saundby, Medical ethics, 1907, p. 32.
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meeting Sloman in consultation. (The rules of consultation issued in 1908 by the ARM stated that a
doctor could refuse to meet another doctor of whose conduct the local profession disapproved. See
chapter 7). In June they decided that the resolution of 4 years standing still held good and they
applied to the CEC to circulate a notice under Rule Z, to ensure that all local men only met Sloman
in an emergency. However, they had not actually adopted the Bradford Rules, and the CEC advised
them that to circulate the notice was to invite litigation. Sloman, who up until that point had not
realised that an incomplete boycott was in place against him, had written to them asking what the

charge was, and had been told that there was none!

Despite the fact that no Rule Z notice had been issued, Sloman felt sufficiently aggrieved to sue for
libel and slander. When the case was heard at Bedford Assizes in October 1913, the prosecution
stated that the informal notices that had been circulated were libellous and that slanders had been
uttered. The BMA, whilst admitting the facts, pleaded that the communications were privileged.
Under the direction of the Judge it was agreed that Sloman would make a statement that the BMA
had done good work, and that there had been no actual malice involved (a barely credible idea). He
received in return an acknowledgement that the BMA had acted wrongly, the relevant resolutions
were expunged from the minutes books, and he was paid £500 and costs.*” An added
embarrassment was the fact that the then Chair of the CEC, Robert Kinsey was a member of

Bedford Division, although he had no part in these events.

The general Ethical Rules, up to 1915

The 1914 ARM requested that the Council report “as to what steps can be taken to avoid incurring
any financial loss for any libel action ... owing to the conduct of any Member, Division or Branch
acting in opposition to the advice and instructions of the Council.””® When the CEC s/c considered
the problem they decided that the key was to induce Divisions to adopt the model ethical rules.
Thus revised rules were proposed that stated that no ethical proceedings could be sanctioned for any
Division or Branch that had not adopted them, and that all cases must be referred to the CEC first

for advice. In any other situation the Association could refuse to take responsibility.”"

% CEC, 23.10.1914
™ Annual Report of Council, 1914.
" CECs/c,27.11.1914
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The Model Rules in place in 1912 were largely the work of Langdon-Down.”* These 27 rules
constituted a complete set of disciplinary procedures, including versions of the Bradford Rules. A
précis of the functions and provisions of the rules is given below, for a simple Division. (There
were three forms of the rules for different configurations of local units.) This précis is lengthy but
has been given as the best way of demonstrating the basic design of the Association’s local ethical
machinery, and the principles underlying it. The Rules fell into two sections, the first, “resolutions
as to professional conduct” dealt with the adoption and promulgation of resolutions on specific
issues, the second described the investigation, judgement and punishment of practitioners in cases

where a complaint had been made. "

The 1912 Ethical Rules

Under these rules it was it was “deemed part of the business of the Division to consider questions of
professional conduct”. In order to make “resolutions as to professional conduct” the rules set out
the procedure to be used to call a meeting or request a postal ballot of Division members on a
resolution, and the circulation of the result to all members. These resolutions could set out general
principles, or set up the duty of members not to accept certain appointments, or to behave in other
specified ways. Rule 3 made it the “duty” of the Executive Committee to notify all members,
especially new members and incoming practitioners of all important resolutions, whilst Rule 4
enabled a Division or Branch to bring a resolution to the notice of other local units. They could
“request support”, and, if in receipt of such a communication, communicate it to all their members.
A last clause ensured that only general resolutions of the type discussed in Rule 2 were circulated in
this way. It was the “duty” of the Hon. Sec. to “request” that members holding such posts

mentioned in such resolutions either “terminate” or “modify”” them (Rule 5).

Thus far the rules had dealt with resolutions of a meeting of the whole Division rather than a
specific ethical inquiry. The much longer second section set out the “procedure of enquiry into
professional conduct affecting individuals”. Rule 6 enabled the appointment of the Division
Chairman, the Hon. Secretary and 5 other members, or the Executive Committee, to “act as the
Ethical Committee of the Division”. This committee was to investigate complaints about conduct
“in the first instance”, of any practitioner living within their area. If the case affected a non-
member “the matter shall be forthwith referred to the CEC for advice and instruction” which

must be followed [original emphasis]. It was the “duty” of local officers to ensure that the person

2 Council, 6.4.1936.
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complained against had “personally, or by letter, or through ... intermediary” had “a reasonable
opportunity of explanation”. On the other hand, a complainant’s failure to do this within a week

would itself be “a matter for consideration”.

Meetings of the Ethical committee were to be called by the Hon. Sec within three weeks of receipt
of complaint or instructions from outside the Division, or once preliminary enquiries were
complete. If the practitioner complained against was a member of the Association they were to be
notified of the complaint, to allow a chance to provide an explanation. (It is not clear why a non-
member was not to be notified in this way). The Divison could decide that it was “undesirable” to
investigate locally, and they were “empowered” to refer to the Branch Council in such
circumstances. (Rules 10 - 12) Any member, including the Chairman, who was “involved” or
“interested” was to be replaced by another doctor on the committee. Procedure was not strictly
stipulated beyond a statement that “the committee shall investigate the facts of the case and shall
take such evidence, whether written or oral, as shall be deemed necessary”. However there was
considerable emphasis on resolution, rather than adjudication, if possible. The function of these
hearings was to contain and settle disputes without fuss, if possible, and it was therefore “the duty
of the Committee, whenever possible, to bring the parties into personal conference in its presence”.

The Chairman could apply for advice to the Medical Secretary.

If the parties involved could not come to an agreement, Rule 15 set out a series of possible
‘offences’ and ‘verdicts’ to be brought to a meeting of the Division. Three main kinds of ‘offence’
were set out. Firstly an offence against the “rules [or] resolutions of the Division [or] decisions of
the Association”; or secondly an offence against “the generally accepted principles of professional
conduct”; or thirdly of conduct “detrimental to the honour and interests of the medical profession
[or] BMA”. For each ‘offence’ the committee could decide a number of ‘verdicts’: that there had
been “no offence” and recommend “no action” be taken; or that “the complaint was frivolous” and
the case “dismissed”; or that they had “no opinton” and thus referred the case on to the Branch or
CEC. They could also find that that there had been a “violation” of ethical standards but that in
“consideration of faults on the part of others concerned, the case be dismissed”, or that there had
been a “violation” and the member censured. For the next two ‘verdicts’ the Division could also
refer the practitioner to the Branch to consider “the propriety of their remaining a member” of the
Association. The exception here was that expulsion could not be requested if the ‘offence’ was of

the vaguer kind - against “the generally accepted principles of professional conduct”. A non-

7 ‘Rules Governing Procedure in Ethical Matters of a Division not itself a Branch. Approved by the Representative
Body, July 1912°, Br. med. J., 1912, ii: supplement, pp. 231 -3
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member could be found to have “violated” rules or the honour and interest of the profession, but be
allowed a period of time to “consider his position”. A last option related only to members, and

allowed no “time to consider”, and expulsion to be sought without further ado.

Following this the rules stipulated that the Division should meet to ratify the Ethical Committee’s
decision, and that the Report of the Ethical Committee should reach each Division member 7 days
before the meeting. At these meetings members of the Ethical Committee were allowed to take full
part in discussion and voting. (Rule 25, however, made it the responsibility of those with
membership of ethical committees and other bodies at different levels in the Association to decide
at which stage they would adjudicate on a case, stipulating that they could not do so twice.) These
meetings could not discuss or dispute the “facts” of the case. The options for the Division were to
accept the Report and Resolution, amend the Resolution, but only to another one of those listed in
Rule 15, or refer the case back for consideration. Once adopted or amended this resolution was to

be circulated to all parties who were members of the BMA.

Rule 20 allowed such a meeting to withdraw “censure under Rule 15 (v)” (that is where expulsion
was not being considered) if the practitioner “shall make amends, or express regret to the
satisfaction of the Division”. Once made, the findings of the Division were final unless new facts
justified re-opening the case. That said, if a practitioner felt “aggrieved” by the findings, Rule 22
allowed an appeal within fourteen days first to the Branch, thence to the CEC, and finally to
Council. If an appeal was lodged “no action shall be taken to give effect to the finding appealed
against, pending ... the appeal”. Under this system, once a problem was submitted to Association
ethical adjudication no appeal to another professional body was allowed, but this would have bound
only members of the Association. Furthermore all members were bound to assist in these matters,

not just generally, but by providing up to 10 copies of relevant documents if requested.

Rule 26 was another long rule; essentially a re-working of several of the Bradford Rules. It stated
that “no member of the Division shall meet in consultation or accord any professional recognition”
to a practitioner subject to the last two most stringent ‘verdicts’ for offences involving breach of
rules or resolutions, or conduct “detrimental to the honour and interests of the medical profession”.
There were 4 provisos. First that no interference with the functions of Public Officials be included,
second that “in circumstances of great urgency, affecting the life of a patient” the practitioner could
be met. However, such a meeting or recognition would have to be explained to the Hon. Sec and

the Ethical Committee. Thirdly if the practitioner was exercising the right of appeal, and fourthly
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“if the Division shall ... declare ... by a resolution” that the conduct of the doctor was no longer

offensive.

Rule “Z” remained and allowed that where the Division had passed a resolution under Rule 15 of
the type that could warrant expulsion, a report was to be sent to the CEC; and subject to their
approval, a notice was to be circulated to every member of the Division. Such notices were to be

sent out in a sealed envelope and marked ‘private and confidential’.

Several points can be drawn out from these rules. Firstly a considerable amount of close reading is
necessary to understand them, and it is, therefore, not surprising that local Divisions sometimes
misapplied them. That said, whilst these rules carefully guided the actions and procedure of local
members, they did not question the basic competence of such groups to adjudicate matters of
professional conduct. Neither was this basic feature to change. This was most remarkable in the
absence of any fixed code or comprehensive set of rules of conduct (as opposed to procedure), and
is reflected in the openness of the offences against “generally accepted standards” and “the honour
and interests” of profession and Association. That said, the rules tried to allow for conflict
resolution to occur as well as condemnation or acquittal. Perhaps the most striking feature was that
although they refered to the “duties” of members of the BMA, the way they were constructed meant
that a non-member could be affected by them. Indeed non-members appear to have had no right of

appeal within the BMA at all; the only thing they were spared was expulsion from the Association.

Changes considered and adopted for 1915

The two main changes proposed in 1914 following the Bedford Case, were to prevent any ethical
investigation to take place without the prior advice of the CEC, and to make the CEC the “final
court of appeal”.” The final result of this revision was that the Rules were lengthened to 29. The
CEC was no longer to be informed of general resolutions (1912 rule 2)"°, presumably since they
were to be more closely involved elsewhere. The notification of non-members about general
resolutions was now specifically provided for. Members were simply ‘told’ and expected to resign
or modify their appointment, whereas the Division was to “suggest” to non-members “the
propriety” of either resigning from or modifying the post. (Rule 5) A new rule set out that a
complaint about conduct had to be made in writing, and the CEC had to be consulted before any

further action was taken. To emphasise this a “NOTE” was added, saying “The Association will

™ CEC s/c, 27.11.1914,
75 The revision sheets and final versions can be found in, CMAC SA BMA D203.
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accept no responsibility whatever in connection with any ethical matters not so referred or when the
advice and instructions received from the Head Office are not carried out, or in connection with

which any action has been taken except under such advice and instructions”.

An upper limit of 9 members in total was set for an Ethical Committee (1915 rule 9) and a new rule
stated that “all parties to a dispute shall be invited” to the meeting to consider the Committee’s
report and recommendation (1912 rule 16). An important new rule set out that the only grounds on
which an appeal could be lodged were either “that an ethical principle has been wrongly interpreted
or applied, or that the decision is given against the weight of the evidence”. This change was
designed to be analogous to the grounds of appeal in Civil Courts.”® This rule envisaged the
possibility that a Division could be held to have applied an “ethical principle” incorrectly despite
the fact that no set of principles existed in an generally endorsed textual form. It was also decided
that to safeguard against the waste of Council time in needless appeals, a deposit would be
requested if the case came to the CEC on appeal to offset the cost of a Council hearing.”” The ARM
was “urged” by Council to adopt the new rules without modification and in substitution for all

existing rules, and to accept that no other rules would be recognised after December 31st 1915.

It is doubtful that this revision would have safeguarded the Association from legal risk, but as
events were to show, the CEC had closed the stable door on a horse that had bolted several years
earlier. A long-running dispute in Coventry culminated in a libel action being brought in January

1915, just as the new rules were being finalised by the CEC.

“Prolonged, Deliberate and Pitiless”: The Coventry Dispute, 1906 - 1918

I recount the story of this dispute in detail for three reasons. It is the only instance I know of where
the details of an “ethical” dispute over appointments came out under oath. The case demonstrated,
indeed it turned on, the ruthlessness with which the boycott scheme was operated by local BMA
members. The case demonstrated that in several instances rigid adherence to a set of resolutions
couched in terms of “honour”, that clearly served the Divisions “interests”, allowed doctors to
override ordinary standards of morality, and at one point, even the injunctions of the GMC. Lastly

it is important that the ghastliness of the behaviour of the Coventry Division, and the adverse public

76 CEC s/c 8.1.1915.
" ibid. The CEC and Council were keen to avoid Council hearing for reasons of expense, time, and cross-membership of
the Council and CEC.
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opinion of the case be understood, if only to contrast it with the modest response of the Association
and the CEC.

The Coventry Provident Dispensary was founded in 1831.”® In 1906, when the dispute began in
earnest, it had 20,000 subscribers paying 4s. per annum. It employed 7 doctors who each received
roughly £300 per annum for their work, which took only part of their time. The Dispensary was run
by a committee consisting of 24 laymen elected at an AGM, a secretary and the Dispensary’s
medical officers. These doctors, along with the vast majority of the city’s medical men were
members of the Coventry Division of the BMA. Discontent had been rumbling on inconclusively at
the Dispensary since the 1890s, and whilst the Dispensary had agreed to stop canvassing for
subscribers in 1905, after the publication of the GMC Warning Notice, other demands had not been

met,

The Formal Dispute

In February 1906 the Coventry Division had adopted not only the Bradford Rules, but also
principles and rules by which they wished the Dispensary to be run, based on those suggested by the
MPC Contract Practice report of 1905.” A meeting on 3rd April resolved by a majority of 21:1 that
“no member of the profession in the area of the Division should associate himself with ... any
provident dispensary ... managed” along different lines.*’ They demanded that the Dispensary
subscription collector be paid by salary and not on commission; that the committee of management
consist of the medical staff and an equal number of laymen; and that there be a subscriber wage
limit of £2 per week. This latter would promote private practice, as would the resolution that
dispensary work to should be open to all local doctors who had bought into practice in the city.
Whilst the Dispensary management agreed to change the method of paying the collector, they felt

that cases of abuse by the well-to-do were rare, and declined any further reforms.

Five out of the seven dispensary doctors resigned in spring of 1907, following a meeting of the
Dispensary Staff, the Executive Committee of the Division, and Alfred Cox, who was present to
give advice on how to proceed, in December 1906. The Coventry doctors were worried that if they
condemned all doctors working for the Dispensary one very old staff member, Dr Cairns, who was

too old to find other work and too poor to retire completely, would suffer. Cox advised them that

78 unless otherwise stated, all information in this section is taken from the judgment of Justice McCardie, published in full
in, Br. med. J., 1918, ii: Supplement 26.10.18, pp. 53 - 60.

" See note 32. above.

% Coventry Division, 3.4.1906, in CMAC, SA BMA D133.
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they could only support the Dispensary staff by passing a resolution condemning the appointments
outright. They were also concerned not to lose their Dispensary patients. One option was to set up
a rival dispensary, and to merge with the Coventry Public Medical Service once the Provident
Dispensary had been “squeezed out”. Cox felt that despite “objections on grounds of principle” this
scheme had “very important practical advantages.” The meeting also wanted to know whether
ostracism could be continued after a man had resigned, or the Dispensary reformed. Cox left this

entirely up to the Division to decide.®"

Having resigned, but whilst still working for the Dispensary, the 5 doctors canvassed their patients
to join their “New Dispensary” and succeeded in securing 7,000 subscriptions making it “an
immediate pecuniary success”. Meanwhile, despite listing in the BMJ Warning Notice, the
Provident Dispensary recruited three more doctors, Burke, Ellis and Langley.*> On being appointed
all three received letters from the Secretary of the Division stating that a boycott would be applied if
they continued in their posts. On the 20th of August, the Division decided formally to ostracise the
three. Notices under Rule Z were circulated to all members of the Division and the next month the

expulsion of Burke, Ellis and Langley from the BMA was requested.®

One irony of this story not mentioned in the trial was that the resigning doctors had, in their efforts
to make the new Dispensary a success, breached the GMC’s injunction against canvassing, which
they had previously used to object to the Provident Dispensary’s arrangements. Burke, Ellis and
Langley brought a case before the GMC in November 1907 in which Drs Arch, Fenton, Hird and
Pickup, were found “guilty of infamous conduct in a professional respect” for having “joined ... in
forming, and are [on] the medical staff of a dispensary ... which systematically canvasses for
patients”.* Surprisingly, none was struck off, and it is tempting to suppose that their role in the
contract practice boycott secured them this immunity. This was the only blow the boycotted men

managed to strike for another 8 years.

8 Appendix A, MPC, 9.1.1907

82 Burke was not listed in the Medical Directory. Alfred Pytches Blanchard Ellis, trained in Glasgow and St. Mary’s
Hospital London and qualified LSA in 1898 and LMSSA London in 1908. He had been a Civil Surgeon in South African
Field Force, and served as Plague MO in Amritsar, Gardarpur and Hissar. Once in Coventry he also worked for the Public
Medical Service there.. (Medical Directory, 1913.) John Inman Langley trained at St Thomas” Hospital London, and
qualified MD (Brussels) and MRCS LRCP in 1898. (ibid.)

8 CEC 4.12.1907, Council 29.1.1908.

8 GMC, Minutes, XLIV, 1907, pp. 122 - 124
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The boycott was extended by issuing Rule Z notices to the Divisions and Branches of Birmingham,
Nuneaton, Tamworth, Leicester, Northampton, Nottingham, Leamington and Warwick, and York.
Writing to these Divisions the Coventry doctors stated “we are having a great fight here in
Coventry, and wish to strain every nerve to make the position of these men as unpleasant as
possible”. The ostracism was social as well as professional, “the doctors and their families were
ignored at all times and on every occasion, and were deliberately treated as ... outcasts”. The
Coventry men also managed to include nurses and dentists in the scheme, by threatening to find
staff elsewhere, and by threatening to withdraw goodwill respectively. On the few occasions that
other doctors did meet with the Dispensary men, they were summoned before local ethical
committees to explain their actions, even if the patient over whom they were consulted was
obviously in extremis. On one occasion Dr Burke was ejected from the Warwick and Coventry

Hospital where he was visiting a patient.

By 1912 Ellis and Langley decided to leave and their posts were taken by Drs Pratt and Holmes®.
These two men were subjected to the same treatment as their predecessors, culminating in the
extension of the boycott to Staffordshire in its entirety, and the expulsion of Dr Pratt from the
BMA.¥ Pratt’s experiences of Coventry etiquette began with a visit from a Dr Kennerdine in May

1912. “If you take the position”, Kennerdine told him,

you will be boycotted, and your life and the life of your wife and family will be made
miserable. Even if you take the post for three months, you will not only be boycotted for
that three months, but if you go to any other town you will be boycotted there, and it you go
to the ends of the earth still the BMA is everywhere and they will find you. Even [in]
Australia or South Africa you will find the BMA

This same Dr. Kennerdine was involved in an incident in which he refused to attend a dying woman
until her husband wrote a formal renunciation of Dr Holmes and the Dispensary. Kennerdine stood
over the patient’s husband while he wrote a letter confirming the renunciation of the boycotted
doctors, during which time his wife actually died upstairs. Such refusal was not unusual: several

other Coventry doctors had also refused to treat patients of the ostracised doctors.

The dispute had acquired a momentum of its own, as became clear when Pratt was summoned by
the CEC prior to his expulsion. It was suggested to him that the Dispensary doctors were

“sweated”, to which he replied, “How are they sweated? I finish my work, as a rule, at one o’clock

% Ernest Camden Pratt trained in Birmingham and his Medical Directory entry reveals only that he qualified LSA in 1902
and that he was Medical Referee for the Royal Star Assurance Co. No entry appears for Holmes.
% Council, 2.7.1913.
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each day apart from two evenings a week. I have ample time for my leisure. My remuneration,

moreover, works out at over £600 a year. In what way are we sweated?”

However, the final insult which triggered the legal action against the Association was an article on
contract practice in the Supplement to the BMJ in 1914.*" This article stated that, “the medical
officers secured for these posts” were either “the failures of the profession”, lacking the “initiative
to make a success of private practice”, unfortunates who “through financial loss or too early

marriage” had to secure a salary, or junior doctors who applied “unwittingly”.

This was a clear libel and a statement of claim was filed by Pratt, Burke, Holmes and Cairns against
the BMA, and Drs Lowman, Pickup, Orton and Webb-Fowler in January 1915. In this statement
almost every action of the BMA against them that used the phrase “guilty of conduct detrimental to
the honour and interests of the profession” was accounted a libel, or when spoken as a slander,

including the motions expelling them from the Association.

Judgement

After 3 and a half years of resistance and delay, during which time Dr Cairns (the old doctor whose
wellbeing Cox had advised should not come into consideration) had died, it was eventually agreed
that the case should be heard, under special arrangement before a judge without a jury. The judge,
Mr Justice McCardie, ® had only just been appointed, and held unusually liberal views. He was
involved in several cases that have a bearing on this thesis, and indeed he had, as a barrister, acted
for the Dispensary men in bringing the 4 boycotters before the GMC. The hearing took 2 whole
weeks, in July 1918, with evidence being given by all the plaintiffs and defendants and by patients
of the ostracised doctors. Also giving evidence for the BMA were Alfred Cox, and James Neal.
Having heard the evidence, the hardworking McCardie took three months to decide the full
substance of his judgement, which involved complex application of legal principle and precedent.
On 15th October he spent four hours reading his judgement, which set important precedents in
Trades Union and contractual law.** He found the BMA and the individual defendants guilty of
libel, slander and conspiracy, on the basis that the BMA and the Coventry doctors had acted with
actual malice, and without just cause. His verdict rested on “the duty and power of the Courts to

protect a man in the lawful exercise of his calling.” In summary he stated,

87 Two thorough searches of the supplement for 1914 have failed to locate this article, but its existence cannot be in doubt
- it was one of the main points in the prosecution case.

8 A biography of McCardie appears on p. 338.

8 McCardie, with Albert Crew, (ed.), Judicial Wisdom of Mr. Justice McCardie, London, . Nicholson & Watson, 1932.
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Upon the words “to maintain the honour and interests of the medical profession” has been
erected a powerful scheme and machinery throughout and beyond the United Kingdom ...
[the aim of which] ... it is admitted ... is to inflict professional ruin on any medical man who
breaks a rule of the local body, or the head body. This grave power is used against those
who ... have never belonged to it. [Any medical man] may be exposed to degradation and
dishonour at the will of a body which is devoid of the slightest statutory sanction on that
behalf.

The BMA were ordered to pay a total of £3,810 to Drs Holmes, Burke and Pratt.

Responses to the Coventry Case

In the wake of this judgement there was a rash of bad press for the BMA. Even Lancet’s editorial
broke its neutral tone in the last sentence, saying the “verdict had been very widely anticipated”.”

Local newspapers spoke of the “the undoubted agreement that most people w[ould] feel with the

[comments of the judge]”,”' and noted that “the whole dispute has been an unedifying and a most

unpleasant one. ... The question of ethics, medical or otherwise had nothing to do with the case.”*

Another commented that it was “evident that sometimes the BMA oversteps the borderline between

self-defence and tyranny”.”

The national press also took an interest in the case and found many doctors willing to comment

adversely on the Association. For example a “London GP” was interviewed under the headline,

DOCTORS CONDEMN THEIR UNION
BMA controlled by a clique
MANY IN REVOLT

He said,

Exactly the same spirit of tyranny was shown by the same class of men when the Insurance
Act was introduced. Doctors were threatened with ostracism if they went on the Panel to
perform their national duty. One of these men has never spoken to me since ... Such
methods of tyranny defeat themselves ... men who tried to frighten us from the panel are
today almost without patients while I for one am making £2000 per annum.**

® Lancet, 1918, ii: 527.

%! Coventry Herald, 19.10.18, in D133.

%2 Midlands Daily Telegraph, 16.10.18, in D133,
%3 Manchester Guardian, 17.10.18, in ibid.

% Daily Express, 17.10.1918, in ibid.
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The BMA found itself styled “A BAD TRADE UNION” accused of “ruthless selfish particularism™®
Alfred Cox was accused of “supercilious intolerance” in an open letter in Jokhn Bull®® The
Westminster Gazette, in an even handed piece, thought the BMA had “acted with little discretion ...
the local doctors had a thoroughly bad case and the[BMA’s] influence ... was exercised wholly in

the wrong direction.”’

There were no further actions against the BMA however, and it seems that this case, for all its
impact on the Association, was perhaps, an extreme example of what could occur under the Boycott
scheme rules. Other changes, chiefly the introduction of National Insurance and the Wartime draft
of large numbers of doctors out of civilian practice may well have reduced the likelihood of any
further litigants coming forward. There were also the significant changes that had been made to the

Rules by this time.

In the immediate aftermath Cox considered that the judgement had “deprived” them of “rights
prized by the Association”. If even advice to members over contract practice issues could be
actionable, and any method of “exhibiting a personal sense of disapproval” construed as a threat,
the Association might be reduced simply to bringing cases before the GMC. The worst blow was
the verdict that the “Important Notice” was libellous, since it was by far “the most useful weapon”
the Association possessed. Yet despite all that had occurred, he argued for its preservation in “as
near its present form and position as possible.” The option of making the BMA a trade union was
rejected on the grounds that it would not guarantee immunity from prosecution.” The bad
publicity, whilst carefully filed with memoranda and minutes, was not apparently a factor in Cox’s
thinking, and did not appear in the deliberations of the special “Committee on the Position arising
out of the Coventry Case”.”> This committee was initially undecided as to whether to keep the rules
allowing a Division to forbid doctors to meet another doctor, and the rule allowing the ciruculation
of “rule Z” notices.'® Within a fortnight they had stiffened their resolve, and decided to keep the

rules. '’

% Idem, 18.10.1918, ibid.

% John Bull, 25.10.18, in ibid.

9 Westminster Gazette 16.10.18, in, ibid.

%8 Cox, memorandum, in D133.

% Its members were James Macdonald, Moses Biggs, (Sir) Henry Brackenbury, Garstang, G E Haslip, E B Turner, T
Jenner Verrall, and William Hempson the Solicitor.

1% Coventry case sub-committee, 14.3.1919.

191 Coventry Case sub-committee, 28.3.1919.
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The Rules and Notice after Coventry

The preamble to the 1919 rules disclaimed any responsibility for any actions taken by Divisions
which did not follow the rules to the letter. Local officers were informed that “any doctor or body of
doctors [had] the right to decline to meet any other doctor professionally, this being one of the
common rights of citizenship”, but warned “it is wise not to specify any reason for such action,

even verbally, ... and certainly not in writing ... unless advised by the Head Office.” Practitioners
could be invited to meet representatives of a Division about an appointment, and without threat,
informed of the objections of local doctors, and their likely disinclination to meet with any

appointee.'%

The rule on ostracism was redrafted to say it was “undesirable that a member of the Division should
meet in consultation or [recognise]” the ostracised doctor, where the 1915 rules had said that “no
member ... shall ... meet ...”'® The rule no longer specified that any meeting or recognition would
be investigated so that no penalty was now stated to be attached to breaking the boycott. The Rule
Z notices were retained, (with directions that specified that they be sealed, and marked “for the use

of Members of [the] Division only”,)'*

along with the Important Notice in the Journal. Despite this
apparent return to “business as usual” the Coventry libel action prevented the Association pursuing
high profile ethical offenders on at least two occasions in the 1920s, as we shall see in Chapter 9. Cox
urged the CEC “to be ever cautious [rather] than to run any risk of involving the Association in a
law case”.'” It seems this caution was shared by the Divisions, since no applications were received
for Rule Z notices between 1918 and 1923,'% and in 1935 they were noted to be “infrequent” except in

the perennially disputatious South Wales colliery areas.'?’

The shift to Public Health appointments

A great deal had changed in the world of British medicine, and in the country as a whole, since the

boycott machinery was devised. After a vitriolic struggle in 1911 and 1912 Lloyd George had

108

succeeded in passing his National Insurance Act ™ which effectively placed contract practice under

the control of Government. The Friendly Societies were now controlled in their provision of health

192 Memorandum of Instruction, CEC, 11.5.1920.

103 Revised Rules, document in CMAC SA BMA D 203.

19 The rules were published in Br. med. J., 1919, i: Supplement, pp. 106 - 8.
195 Cox, letter , 24.8.1919, CEC s/c, 2.9.1919.

1% Memorandum, CEC s/c 11.5.1923.

197 Hawthorne to Hempson, 3.10.1935, CEC 31.12.1935.

1% The biography section instances several BMA careers in which this was a watershed.
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care by the Insurance Commissioners and local Insurance Committees, on which the medical
profession was well represented. Bargaining over pay was centralised and carried out by the BMA’s
Insurance Acts Committee. The profession had also managed to secure what was in effect a 100%
capitation pay rise, despite evidence that in private practice doctors were earning just as little as
they were in contract practice. What was more the principle of “free choice of doctor” (that is, the
free choice of doctor by patient) - a deeply entrenched article of faith throughout this period - had

been enshrined in the Panel practice system.

Although some in the Association wanted to use the ethical rules and machinery to ensure rates of
pay in salaried public posts, these changes partly explain why, despite the urgings of Council and
ARM, the Divisions were slow to adopt the 1919 rules.

It has not been possible to discover whether these Divisions preferred older stiffer sets of rules, or
whether they disdained the whole boycott machinery, or whether they were simply apathetic. After
this most prolonged and concerted effort to get a model set of rules adopted throughout the United
Kingdom the CEC vigorously resisted any further changes to them.

Table 10: the adoption by Divisions and Branches of the revised ethical rules 1919

Year Divisions without new rules Branches without new rules
number % number %

1919 - 100% - 100%

1921'% 65 46% 7 20%

192310 45 32% 5 14%

1927 12 9% 2 5%

The Notice is “automated” and audited, 1920 - 1926

Remuneration in the burgeoning public health sector was of interest to the BMA of course. Local
authorities offered widely varying salaries, expenses and allowances. The rapidly rising cost of
living after the Great War resulted in great difficulty for Divisions and the Association in deciding

whether a post was indeed underpaid, and a scale of pay for public health posts was ratified by the

199 CEC, 25.10.1921, Council, 14.12.1921.
10 CEC 23.9.1923.
"' Annual Report of Council, 1927 in D206.
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ARM in 1923. During the preparation of this scale, in 1921, the CEC added a third method of
submission for the Important Notice. The CEC chairman could insert one “where an advertisement
for a medical appointment is offered on terms and conditions which are contrary to the decisions of
or policy laid down by the [ARM] or by the Council”.'"? The use of Notices on salaried posts by
Divisions had “on several occasions ... had the desired result”.'”> However, no Notices were
accepted from Divisions without the new Rules. Indeed the need to place such notices by Divisions
was “one of our chief levers in bringing pressure to bear on a Division to adopt the Ethical Rules of

Procedure”''*

The CEC made the insertion of notices easier in other respects, chiefly by making the approval of
the Chairman automatic under a “standing order”.'"® Since the posts were advertised in the BMJ the
secretariat were the first to know, and it was felt to be “the duty of the Committee and the office” to
issue these notices without the “unnecessary” delay cause by Divisional applications. In these
“automatic” notices, the committee were to disregard the non-adoption of rules by Divisions,''® to

avoid inadvertently “punishing” applicants from outside the area.

A quite profound shift had occured in the relationship between local and central groups. The
Divisions were no longer left to manage their own affairs, those without the rules that stipulated
close supervision were not allowed to request notices, or, in effect, to run formal disputes. On the
other hand the Association now by-passed the Divisions and automatically placed Notices on posts
falling outside criteria adopted by the ARM. These automatic Notices constituted the vast majority.
In June to Decenber 1923 notices had been placed on 12 contract practice posts (7 in Wales and
another 3 in colliery areas), whilst 19 notices were placed on public health posts.''” In January to
April 1924 only 1 new contract practice notice was requested, but 31 notices were placed on public
appointments.''® However the system appeared not to work well. No statistics were given, but “the
committee flound] that numerous appointments ... ha[d] been filled at a salary below the minimum
set by the ARM 1923, and that in a number of these cases the Division or Branch has taken no

action in the matter.”''® Although there is no way of checking its effectiveness independently at any

"2 CEC, 1.4.1921.

'3 Annual Report of Council 30.4.1921.
114 Memorandum, CEC 9.1.1922.

115 CEC 26.9.1922.

18 Council 25.10.1922.

"7 Report, CEC 12.1.1924.

118 Report, CEC, 13.5.1924.

19 Council Agenda 11.6.1924.
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point, the “uncoupling” of the Notice from local interest in it appeared to be damaging its

effectiveness.

This is not to say that public appointments made below the agreed scale did not excite high feelings
in some Divisions. One example serves to illustrate this very well. In 1924 the CEC considered a
proposal from L A Parry of Brighton Division that would allow a Division, after consulting the
CEC, to send the appointed doctor a letter of censure, without requesting that the post be improved
in any way. The CEC, of which Parry was of course a member, styled this a dangerous “short

circuit” of the system.'?® Parry explained,

We think ... that the request for action [that is, to secure the appropriate salary or resign] ...
may actually lead to this practitioner, who has violated the rules and regulations of the
Association, obtaining assistance to get an increased salary or improved [conditions] ... it
appears to us that loyal members who have refrained from applying ... are at a disadvantage
compared with disloyal members of the profession.'?!

Another letter revealed that there was a gender issue involved. Many of these public health posts
were taken by women (especially the lower paid ones) and these women were thus doubly
‘transgressive’. There was no point, said Parry in another letter, simply calling “the attention of the
‘blackleg’ practitioner to the matter, and suggest[ing] to her how she may obtain better terms at the
expense of her loyal colleagues.”*?* Brighton Division wanted to make these doctors uncomfortable

rather than help them.

The CEC had concluded that this manoeuvre required a complete disruption of the Associations
rules and constitution,'? and thus it is not surprising that Langdon-Down and Hempson spoke
passionately against the motion calling for the change at the ARM of 1925. Describing the Ethical
Rules as “the one nightmare in his life”,'** Hempson pointed out that the Division should make sure
a resolution against the post was adopted before anyone applied, and that their failure to do so was a
reflection of the autonomy they were given.'” It seems however that many outside the circle of
aficionados who had devised and revised the rules simply did not understand them. This impression

is strengthened by the subsequent changes to the appointments system. It was suggested to

120 A penda, Council, 22.10.1924.

121, A Parry, letter, CEC, 3.11.1924.

1221, A Parry, letter, in CMAC SA BMA D204,

123 CEC 18.11.1924, CEC s/c 12.12.1924, CEC, 24.2.1925, CEC s/c 6.1.1925, and CEC 12.5.1925.
124 3 sentiment with which the author concurs.

125 Br. med. J., 1925, ii: supplement, 25.7.1925, pp. 23 - 4.
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divisions in 1931 that they pass resolutions that automatically disgraced any practitioner who took a
post at a salary below the agreed national scale. But despite frequent reminders and cajolings many

Divisions failed to undertake this simple manoeuvre.'*°

Discussion

This, the earliest, most complex and prolonged codificatory activity the CEC undertook was
intimately bound up in a scheme that shared many of the features of trades unionism whilst
deploying, to great effect, the language of honour. Ideas of medical solidarity, and of duty to the
profession and the Association, were used to construe doctors who broke ranks with their
“professional brethren” as guilty of conduct “contrary to the honour and interests of the medical
profession”. In the story of the BMA'’s effort to raise and maintain the pay and status of its
employed members, ethics and politics, honour and interests, cannot be separated. This is
particularly demonstrated by the way in which the rules put in place to deal with unprofessional
conduct generally were set within a framework that envisaged their use to enforce solidarity in
ostracising doctors who took disputed appointments. In this respect local groups of doctors were
initially given great autonomy, and even when the more formal structures relating to appointments
became increasingly centralised and automatic, the Divisions were still left with rules that allowed
them to investigate cases of alleged misconduct or settle disputes between colleagues. As I have

pointed out, procedure was defined, but not the actual “ethical standards” themselves.

It is impossible to read the minds of those who decided to retain this scheme in the face of mounting
legal criticism, and they left no evidence to indicate whether it was the ideal of honourable
solidarity or the immediate pecuniary success that was most important to them.

The available evidence would tend to suggest that these two would be regarded as inevitably
interlinked in a manner analogous to the blending of Divine and Secular authority in the minds of

men prior to the Renaissance.

In the treatment of those who did not fall in with local opinion, cruelty, spitefulness and tyranny - at
times extended to patients themselves - was justified by the language of honour. The treatment of
“blacklegs” is striking, particularly when set against the deliberately conciliatory stage specified in
the handling of complaints against one practitioner by another. The “blacklegs” had already, in this
system, set themselves apart from the gentlemanly world of conciliatory settlement. Whilst this

polarised view was evident, particularly in the Edwardian years, the scheme either existed under a

126 CEC 1.10.1935.
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dense layer of linguistic camouflage, or was construed with particularly Jesuitical complexity. The
individuals in Bedford, Coventry, Hampstead, or in any of the Divisions that failed to use the
system correctly, do not appear to have been criticised as being at personal fault. The BMA
defended the system despite the evidence that many within it were untrustworthy. Whilst these
rules dealt with behaviour and allowed judgements on conduct to be made either in advance or after

the event, they were also predicated on a deeply held, almost instinctive idea of the professional

group.
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Chapter 7
(€249

The Ethics of Consultation

(C:4.0]

Introduction

Calling in another doctor as a consultant was a central consideration of medical ethics in the
nineteenth century, and one of the reasons for this is easily stated. Medical practitioners of all sorts
were reliant on the help and advice of more expert or experienced doctors to deal with difficult
cases. However since the incoming, senior practitioners could easily supercede the attending
practitioner, either at the invitation of the patient or her friends, or through deliberate manoeuvring,
the doctor in attendance had to balance two risks. He could risk losing the patient for want of
advice or assistance, and further patients through loss of reputation, or risk losing the patient to the
other doctor, and with her further patients.' The place of consultation ethics in Percival’s Medical
ethics, and its derivatives was the grounds for the charge that these works were simply codifications

of etiquette rather than ethics proper.

It is unsurprising that the BMA should have turned its attention to codifying the proper conduct of
consultation. There is however little evidence in the archival materials examined of a particular
crisis within the profession on the issue in the mid-1900s. It seems to have been, rather like the
contract practice issue, a long-term grumbling problem, which the BMA was in a position to solve
in a new kind of way. For instance, Muirhead Little says (characteristically without saying why)
that consultation had “for some years caused discussion and sometimes bitterness in the
profession”.? Drafting these rules was the second large task undertaken by the CEC, and although
they produced detailed rules, these were clearly based on previous codes and were presented as an
expression of “best traditions” of medical behaviour. At the same time, the CEC reworked these
“traditional” ideas within an organisation that aimed to unite and represent all kinds of doctors, and
the committee had to draft their rules in dialogue with the Council and ARM. The resulting
conception of the relationships between doctors was to form a central part of the BMA’s work in

the interwar years, and was applied to situations quite different from those originally envisaged.

! Patients were often referred to as female, particularly by Saundby.
% Little, History of the BMA, 1932, p. 292.
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I have introduced an artificial split in the subject of consultation and relationships between
practitioners. Although the discussion of the question of consulting with medical homeopaths was
often linked to that of consultation between ordinary doctors, the aspects of consultation ethics
relating to associations with unqualified or unorthodox practitioners are held over for the next
chapter. However a little discussed and seldom ‘visible’ aspect of the relationship between doctors,
the splitting of fees, otherwise known as dichotomy, is discussed at the end of this chapter. It
represents a quite different pressure on the supposedly disinterested decision to call in the best

available advice or expertise; that of collusion and corruption.

Codifications of consultation ethics prior to 1908
Percival’s Medical Ethics

Percival’s code discussed ideal consultations in two contexts, hospital medicine and private general
practice. In the former he dealt with the situation in which a large number of practitioners of
different disciplines saw a patient together on the wards. He stressed “harmonious discourse”, but
was at pains to keep “the two professions” of physic and surgery separate, except on “cases of a
compound nature”.® Order of precedence and seniority were the main bones of contention in
Percival’s experience, along with the settlement of differences of opinion, and he set out strict

guidelines to clarify seniority and the casting vote in case of disagreement.*

In general or private practice he dealt first with the situation in which the patient or their family
sought an second opinion for themselves. The new doctor should not consider it beneath him to
consult with the previous one, since this would provide important information and prevent bad
feeling.” He also stressed the importance of consultation between doctors in difficult or protracted
cases for the “confidence, energy and more enlarged views in practice” they could bring. In private
practice, in contrast to hospital protocol, the attending practitioner was to introduce the case,
regardless of rank, and whilst the senior doctor should ask the further questions of the patient,
without excluding the junior doctor. The consultant should “sedulously guard against all future
unsolicited interference”.® The patient’s condition was not to be discussed in their presence and no

prognosis given without it being agreed beforehand. Despite his keen sense of hierarchy he warned

against ‘diploma snobbery’ saying that whilst

3 Percival, Medical Ethics, 1803, 1xviii.
4 ibid., Lxix and Lxx

3 ibid., 1L.v

8 ibid., 1Lviii
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a regular academical education furnishes the only presumptive evidence of professional
ability ... it is not indispensably necessary to the attainment of knowledge, skill and
experience ... the aid of an intelligent practitioner ought to be received with candour and
politeness and his advice adopted if agreeable to sound judgement and truth ... [since] the

good of the patient is the sole object in view”.’

Percival saw consultation as being in the best interests of both patient and practitioner, but
predicated on smooth and uncontentious protocol. He aimed to maintain a hierarchy of medical
practitioners, partly on the basis of “profession” (physic, surgery and apothecary), but also to

promote free “discourse” without “jealousy” amongst those of obvious skill and integrity.

Jukes de Styrap on Consultation

De Styrap’s Code is a strange document in which verbatim quotes from Percival are set within a
somewhat different context. Where Percival counselled compliance with the patient’s view at
almost all times, de Styrap felt able to set out “duties of patients to their medical advisors”. These
amounted to a set of injunctions to consult only orthodox registered medical men, to refuse even
social calls from other doctors whilst ill, and never to seek another opinion without informing their
ordinary medical attendant. The incoming doctor was “morally and ethically bound” to ensure that
his “discarded confrere” was treated well.® Echoing Percival’s phraseology, but inverting its
meaning, de Styrap stated that diplomas and degrees recognised under the 1858 Act “furnish[ed] the
only presumptive evidence of professional abilities and acquirements”, and thus marked out the
only fitting persons to be met with in consultation. Since “in consultations, the good of the patient
is, or should be, the sole object in view” he generously allowed consultation with foreign graduates
of “good moral and professional local standing”. Homeopaths were well beyond the pale and
excluded from consultation along with unqualified assistants, although the medical employers of

such assistants were not to be offended in any way.’

Tirades against the evils of homeopathy aside, his guidance on consultations was detailed and, by
the standards of his own prose, rather pithy. It marks a half-way stage between Percival’s rules and

the BMA’s later codification. When a patient requested a consultation it was best not to take it as a

7 ibid., ILxi
8 De Styrap, Medical Ethics, 1890, pp. 45 - 46.
% ibid., pp. 54 - 56.
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criticism or to seek to delay it.'® A consultation with a more junior practitioner should never be
declined “merely because he is junior”.'' Assuming everyone arrived on time, it was “the rule and
custom” for the attending practitioner to introduce the case, for the consultant, in most cases to then
take on the questioning and examination of the patient. Nothing should be said in the hearing of the
patient or their friends until the prognosis and treatment had been agreed in private between the
doctors. The family doctor was to enter the sick-room first and to leave last."> The consultant
should endorse the attending practitioner and his treatment “as far as it can be consistently with a
conscientious regard for truth”. Furthermore, the consultant should refrain from “inordinate
attentions”.”> In cases of irreconcilable differences of opinion, the majority opinion should take
precedence, with the casting vote going to ordinary medical attendant. Where two doctors
disagreed they should endeavour to compromise, or failing that call in a third doctor.'* Also, rather
anachronistically he stated that “the graduate in medicine practising as a physician only is entitled
to take precedence over the General Practitioner”. Thus in his codification there was a tension
between the precedence granted to the ordinary medical attendant within the “unified profession”

and an older scale of seniority based on occupational divisions.

The consultant had “no claim to be regarded as a regular attendant on the patient and his attendance
ceases after each consultation”, and invitations to become the regular attendant were to be “firmly
declined”."® The attending practitioner should make sure that the consultant’s plan was being
closely followed.'® De Styrap also, uniquely, considered fees in a discussion that touched on the
subject of dichotomy, without spelling it out. Fees of 2 to 5 guineas were reasonable, but the
“anomalous” rural practice of this fee being paid to the attending practitioner, and then passed on to

the patient in his bill was condemned."”

The Royal College of Physicians of London

The RCP Bye-laws stipulated many aspects of its members conduct towards each other and towards

the College. The Statuta moralia of 1647 for instance stipulated that discussion was to be in Latin,

1% ibid., p. 60.
" ibid., p. 60.
12 ibid., p. 57.
13 ibid., p. 56.
" ibid., p. 59.
13 ibid., p. 62.
1% ibid., p. 57.
7 ibid., p. 61.
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and that “the first medical attendant is to remain in charge of the case and all due care is to be taken
not to impair his reputation”.'® In 1862'° a new bye-law stated that “if two or more ... Fellows or
Members of the College be called in consultation, they shall confer together with the utmost
forbearance”, and no prescription or communication to the patient or their attendants was to be
made until determined by private conference. Prescriptions were to be signed by all those present,
and “if any difference of opinion should arise, the greatest moderation and forbearance shall be
observed”. Here the College rules differed from de Styrap’s, advising that “the fact of such
difference of opinion shall be communicated to the patient or the attendants by the Physician who
was first in attendance, in order that it may distress the patient and his friends as little as possible.””’
Furthermore, no member of the College should “ officiously, or under colour of a benevolent
purpose, offer medical aid to, or prescribe for, any patient who he knows to be under the care of

another legally qualified Medical Practitioner'

Saundby on Consultations

Despite his long involvement in the BMA and chairmanship of the CEC, Saundby’s ideas on the
consultation, and his discussion of it were different in its emphasis to those endorsed by the BMA in
1908. He was most interested in the work of consultants who spent most of their time consulting,
and started his treatment with a discussion of specialisation. The existence of such specialisation
was due, he said, to the fact that it was impossible to do everything in medicine well. “Special
operative skill” and “special study and experience” were “good and sufficient reasons” for the
existence of the two classes of consultants; surgeons and physicians. However, he stressed that
although high academic titles were by now usual in consultants, these did not define them. He
argued that such qualifications were by-product of the necessary experience, and that it was the
experience itself that was sought by other doctors. Thus on this model, he conceded there could
also be consultation between general practitioners.” Thus there was a contrast between Percival,
who aimed to promote harmony between quite distinct professions within the “faculty” of medicine,

and Saundby, who was trying to justify a division within a supposedly unified medical profession.

18 Clark, 4 history of the RCP, Vol. I, 1964 pp. 280, 291.

19 RCP(L), The Charter, Bye-laws and Regulations of the Royal College of Physicians of London, 1862, and 1886. The
earlier Bye-laws affecting conduct are summarised in Chapter 4.

2 jbid., 1886, Chapter XXVII, Bye-law CLXXIII.

2 jbid., CLXXIV.

22 Saundby, Medical ethics, 1907, pp. 24 - 5.
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Discussing consultations carried out with the involvement of the attending practitioner Saundby
followed the lines laid down by de Styrap and the RCP, essentially protecting the position of the
attending doctor, and setting out how to avoid public disagreement. However, Saundby also
discussed the situation that in which a patient approached a consultant directly. The specific
problem was that the patient might be seeking an opinion without the knowledge or
recommendation of their attending practitioner, and this left the consultant in something of a
dilemma. Rules published by the Birmingham and District General Medical Practitioners Union in
1902 stressed that the consultant should always write back to the attending practitioner when they
were referred patients.”> However Saundby felt the patient had a right to veto a letter being sent to
their own doctor, implying that the reasons were consideration for confidentiality and privacy.
Thus whilst he recommended that consultants should inform their colleagues of the treatments he
was carrying out, and why, he also allowed that the consultant was “not bound to ask” the identity
of either the patient or their attending practitioner. He also alluded to his own experiences of
writing back to doctors about their aggrieved patients, only to be blamed himself for the patient’s
upset.2* This area was to become controversial again in the 1930s and strikingly the source of the
dispute was Birmingham. Why lay consultation patterns should be problematic in this new

industrial city and not in others is not clear.

Drafting the Rules on Consultation, 1905 - 1910

The 1905 ARM passed an apparently simple resolution asking the Council, and thus the CEC, “to
consider the relative ethical position of consultants and the medical practitioner in attendance to
each other, and the patients, and report”.*® The CEC felt the issue was of sufficient importance to
warrant framing their deliberations as “recommendations for adoption by the Representative Body
after reference to the Divisions if necessary”. These having been approved by the Association,
would “serve as a short code of rules for the guidance of members of the association, and of the

profession generally”. Thus the Committee submitted a Report on the subject to ARM of 1906.%

The Report made it clear that there was an ethical issue involved in that the consultant, “places
himself in a position of trust, which it is unethical for him to seek in any way to convert to his own

advantage and to the detriment of the other practitioner concerned.””’ It was also proposed that

3 Birmingham and District MPU, Code of ethics, in, ibid., pp 136 - 139.

# Saundby, Medical ethics, 1907, pp. 24 - 32.

% ARM 1905.

%6 «The Ethical Aspects of Medical Consultation’, Special Report for ARM 1906, in CMAC SA BMA D248.
? ibid.
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doctors had a duty to call in a consultant where this was in the patient’s best interests. Given
subsequent criticisms of consultation ethics as “etiquette” it is striking that the CEC also

distinguished between these “ethical” considerations and the rules, which they termed “etiquette”.28

The status of these rules was also a little ambiguous: even before they had been agreed by the ARM
some doctors were accusing others of “grave breaches of medical ethics” for contravening them.?
Kinsey, speaking during the ARM’s deliberations on the issue in 1907 stated that consensus was
important since the documents discussed “ought to be the law of the profession for many years to
come”.*® The report passed (albeit with some alterations) by the 1908 ARM fought shy of such a
legalistic status. The preamble stated,

the following rules are put forth as a statement of the customs generally observed by
members of the profession, conversant with its best traditions, as governing the relations of
“consultants” and “attending practitioners”. Their observance on all occasions would do
much to maintain cordial relations between members of the profession.*'

In other words this codification sought to combine the twin authorities of “tradition” or “custom”

with the democratic and disciplinary force of the Association.

However two areas were to prove consistently contentious. The first related to the definition of
consultants. It took the CEC two years to decide whether or not to recognise a distinct class of
consultants in their rules. They decided not to do so for the reason that the mention of it in the first
draft had given rise “to misapprehension as the general objects of the report, and the effects which
might be anticipated from its adoption.”** Robert Saundby, who had not taken part in the CEC’s
work on this issue, had tabled a motion of “regret “ that the report had not first been sent out to
“some body representing Consultants”. He felt their “concurrence is necessary to the success of any

project of reform in procedure”.”> No such consultation took place.

The final report stated that a consultant was “any practitioner who is called upon to give a second
opinion respecting a case already under the care of another practitioner” adding that “the term is

frequently used also as the designation of a special class of medical practitioner, distinguished ... by

2 Draft Report, CEC, 10.4.1908.

» Kinsey, R, letter, Br. med. J., 1907, i: 534.

3 Br. med. J., 1907, ii: supplement, 3.8.1907, p. 100.
3! Draft Report, CEC, 10.4.1908.

32 Annual Report of Council 1907-8, ARM 1908.

33 Annual Report of Council, 1906 - 7.
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