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ABSTRACT

There are many practical and theoretical difficulties regarding customary international law
which remain unresolved. Pending theoretical debates, not to mention discrepancies between
the existing theories on the subject and the realities of State practice, only serve to confirm
this. This thesis attempts to explore those difficulties, relating them (though not exclusively)
to an institution of international law which has been created by the operation of a customary
process, namely, the Exclusive Economic Zone (EEZ). The EEZ is used to exemplify the
development of customary law, rather than as a study in the substantive law of the sea. Two
main objectives are pursued in this thesis: first, to further the understanding of the nature of
customary international law, and secondly, to develop a method or technique whereby a
customary rule can be identified.

Accordingly, the thesis has been divided into seven chapters. Chapter I introduces the
reader to the concept of the international system, and describes the inter-relation between the
international system and the international legal system. Chapter II offers a description and
analysis of the drafting history of Art. 38 (2) of the Statute of the Permanent Court of
International Justice with a view to unravelling the conception of customary law which
underlies it and its successor, Art. 38 (1)(b) of the Statute of the International Court of
Justice. Chapter III is an investigation into the practical and theoretical significance of the
concept of consent in the formation of a customary rule.

The following two Chapters contain a study of the two components of a customary rule: the
practice of States (IV) and the subjective element (V). Chapter IV seeks to determine, inter
alia, what types of act constitute State practice and which organs of the State are considered
to represent the State in their actions, so far as the customary process is concerned. Chapter
V examines the various theories on the subjective element, and presents a tentative
definition of the subjective element which takes into account the evolutionary character of
the customary process. Drawing partially on the preceding chapters, Chapter VI is a study on
the nature and operation of a customary process. This chapter considers three main issues:
how State behaviour is affected by the international system; the legal effects of State acts
and interactions; and the role of institutional means (i.e., international organizations) on the
customary process. To test and illustrate the propositions and conclusions arrived at, this
chapter refers especially to the customary process of the Exclusive Economic Zone. Finally,
Chapter VII is an inquiry into the nature of the inductive method and its utility as a
technique for ascertaining customary law, followed by a proposal for a general method.



ACKNOWLEDGEMENTS

The undertaking of this research was made possible by the sponsorship of Conselho
Nacional de Desenvolvimento Cientifico e Tecnol6gico (CNPq) and The British Council.

I owe a heavy debt of gratitude to my Supervisor, Prof. M.H. Mendelson, Q.C..His
comments and suggestions on the substance and style of the various drafts, his guidance and

his constant encouragement were invaluable.

Finally, my deepest thanks are owed to my wife, Janice, and my children, Daniel and
Christina, to whom this work is dedicated.



TABLE OF CONTENTS

ABSTRAC T ...eicirtretectntsesinsssntsassscssssssssssessasassasssessossssssssessssnssasansanssssassnnass 2
ACKNOWLEDGEMENTS..... tesesesteasssssnssasssennsssessessesssneraesasssnssnssenns 3
INTRODUCTION.......... . seeassasstasssinsesssanstsa s sesaea s an e aess e seeraesasnseses 7

CHAPTER I - THE INTERNATIONAL SYSTEM

L. The International SYSIEM........ccccerceeeereereerenecenesessnenessssosssssssssssesersssssassssesssssessassens 11
II. The Relationship between the International System and the International Legal
SYSIEIM ..eeeeeceerereceeeeseasessneeesasressnsesssssssnessssesssessnmessssaserasessssessasssssssssss sassssssssasessassssansrsans 14

CHAPTER II - ART. 38 OF THE STATUTE OF THE PERMANENT COURT OF
INTERNATIONAL JUSTICE

I. Drafting History... eeeeseesesesssassatesarsssissssesstsassteraserastsssenan nnennne 19
II. The Interpretation of the COMMIUEE .........ceeeererceernescmermeseercesaeerassscssossssssssssassoness 23
III. Doctrinal DiSCUSSIONS.......c.cccvencersessssnesnssnsassssssmsssssssssssssessesseesessssssrssssssssssssssssansasss 27
CHAPTER III - STATE CONSENT
I. A Critique of Consensualist TREOTIES........cccceceecerrcnnrccsrcmscsersansecsanesesseesnesessassesnenss 31
1. The Autolimitation TREOTY........ccccceeeerencrsensnsersonsessnsessnssesesessarssessessasassnssnens 32
2. The Collective Will ThEOory........ccccceeeceremsssisssssonscrsecsucsaessnissnesaassnssasssnasassssns 36
3. The Tacit Pact Theory ... reeeseenssesssesssassstasateseessstesatssssesnntesssessatesaeesnne 39
IL. State Consent or Will as Part of a Law-Creating Procedure ............ccovreeeerenneneeee. 46
CHAPTER IV - STATE PRACTICE
I. Definition of 'State Practice’ .... ceeesrenesseseenasssssstessessansessntastants 70
1. A Survey of National Digests of State PractiCe .........ccoceeeveeruererecrnnesvereeresnnens 70
2. A Survey Of €Case-Law ............cceeererneseeseecesseesaesnssssssssscssssssssssssosssssassasssassss 74
3. Analysis and CONCIUSIONS .........cceeeeeeemereeraecceseesansnssssssssssnssssssssssssssesnesarssansns 75
II. Range of International Practice and Types of Custom..........cccceveeerevenerecruesnernnsansanas 84
III. Qualities Of State PraCtiCe .......cceoeereeerrerrrrensnrsaseecssessesseessssssessessesasssassnsssssasassssasesssess 90
1. General UnifOrmILY .......coccoveceesecenssseseccsssssssscsssssssassessessnssessessassesssssassnsassansss 91
2. Individual Consistency.........ccceeuue. eeeeseeeesasssneasassnesstsstesesanesssssernees 93
3. Continuity and Repetition...........c.c...... reeseeensesnesasessesassasersesstesasinee 95

IV. Special Type of Practice: The DiSSenter State.........ccccecveresucsensussersnsanesessnssasansansasens 97



CHAPTER V - THE SUBJECTIVE ELEMENT

I. Theories related to an Established Customary Rule.........cocoeemeenenrinrncncinncncane 113
1. The Case-Law 0f the COUTL........ccocevvvmrnsemsunserrssnesnennenreneeessesessecessenessasenne 113
2. Analysis of the Court's Formulations..........cccoveeeniiescssecsnnsnecenesernensncseesenane 117
IL. EVOlutionary TREOTIES ........cccceeeenerracsanesercssescssssssnensesansemsenssssssessessanssansnssssssssassssnnses 128
III. The Relationship between the Two Elements.........cucueeereeeeneceeenienneenncecevnnee 136
IV. Definition of the Subjective Element - A Proposal............coceveeceevevennrncennncsccncncnee 137

CHAPTER VI - THE CUSTOMARY PROCESS
SECTION I - State Acts and Interactions

I. State Behaviour and the International SyStEm ........cccceecerververnnreenssensnerseransensneceisnnnes 146

1. The Operation Of S0Cial FaCtOrs.........ccoceecercrunsunsecrucessennessnessssnennesesseanssnesense 146

1.1 Expectations .. teeseessasssnenesnsnnsssnssasennesnene 147

1.2 Preferences - ceeeresereneeatestasansestsanas 148

1.3 Attributes of Likely Parties to an Interaction............coceeueeervcivennnen. 150

2. Structural Effects........ccoeeeeeeecerccssessssssnssnnsssssnssacsasssnssnessnsssssseanssasssansnssasanes 150

2.1 Differentiated Values for Behaviours .........coeeeeeeeeieececncrencirnenen 150

2.2 Decentralized INtEractions.......ccceveeveennssensnesncssnessennessnessesansncsseessesns 151

3. The Impact of Behaviour Determinants on the Formation of Rules............... 152

IL Legal Effects of State Acts and INteractions ..........cceeeeceeceneeneeceneens reeesnaenssesanase 153

1. Legal Relationships Established by State ACts........uceeeeeueeeemercennereecnrnnenene 155

1.1 The Concept of Legal Claim as Applied to a Customary Process..... 155

1.2 The Creation of Legal Relationships........ccccoeeeeeeeverrrvecnuccecsnesernnenens 159

1.2.1 Negative Acts and Recognition or Renunciation............... 161

1.2.2 Positive Acts and Recognition or Renunciation................. 163

2. Effects on the General State of the Law.......c..cceiecveccnccenerreecrecsecesveseceees 169
SECTION II - Institutional Means

I. Identification and Definition of Customary Rules.........ccecvrevuvuerueuerrceeereencecrnceceseennne. 170

II. Formation of Customary RUIES.........cccccceverrrereesansensunsusressesaessessesassasssessessesssnsnessne 177

1. The Codification and Progressive Development of Internauonal Law........... 177

1.1. The Relevance of Law-Making Procedures ceseeseeasarersnsesassssasean 178

1.2. The Impact of Codifying Conferences and Conventions................. 180

2. Institutional Support for Legal Claims or Legal Representations................... 199

3. Resolutions of the United Nations General Assembly...........cccccoeveecveveccruencn. 206

SECTION III - The Customary Process: A SYnthesis..........cccccoveererrueseseesnsenncsncscsnssenane 221



CHAPTER VII - A NOTE ON THE INDUCTIVE METHOD

I. The Inductive PriNCIPIE.....ccccceeeeiirncmssinserseicsrnsansscnscnssssssssssssssssssessasesaesasssnessessessessnsss 233
IL. A Proposal for an Ascertaining Method eeeessenessesassnnesssssesstssserasennensrnsostosssnns 239
1. Collection and Selection cessnrennennsnesnssatanestesasans 241

2. Evaluation of Evidence esesesessasensesanssssassensessessissssstenstesasbtesterasestssenases 243

2.1 The Microanalysis of State Practice..........cceceeeerrersemrsersccrsncsecsccerennen 246

2.2 The Macroanalysis of State Practice .........cccccecverueremnsercernvcecnecnnnnen 253

3. Formulation of CONCIUSIONS .......ccccecircrmsscrssiisncersucsenssncsseesnessnesnessnssessssscssas 254
CONCLUSIONS. .......coocernnennnsernsessinssessestsssssssssssassssasssssssssssssarssssessessessassssssessassassnce 259
REFERENCES...........oooeentneenencnaiacssnssnsanssnssnssssnsossasssssensassnsanssessesssessessssnsssssssssssssesas 263

TABLE OF CASES ceeeesaieteatsbe sttt e s e e s R R e e e R SRS s s b SR SR e sa e b SRS s e b s R e s ea s et 273




INTRODUCTION

This thesis is concerned with one of the recognized sources of international law, namely,
customary international law. The relevance of a study on this subject can hardly be
questioned. The decline, predicted by some commentators, of customary law as a law-
making process has not materialized. On the contrary, the contemporary law-making effort
of the United Nations has promoted on an unprecedented scale the development of general
customary law in new fields. It is not surprising then that in the recent practice of the Court
and arbitral tribunals, theoretical and practical aspects of customary law have constantly
been raised. The need to explore this subject carefully therefore remains strong, for there
remain many controversial issues related to it which need to be addressed. In initiating this
type of investigation, however, one can clearly perceive the wide range of complex issues
which are involved. This scenario may either intimidate or attract the investigator. To the

mind of the present writer, the attraction of this issue lies precisely in its complexity.

This thesis has two main objectives. First, it purports to further the understanding of the
nature of customary international law, both as a distinct type of law-creating process on the
international plane and as a distinct body of international rules. The second objective of this
thesis is to develop a method or technique whereby a customary rule can be identified. It has
to be said that the formulation and effective use of this method is only possible if the nature
of that which is to be ascertained (customary law) is first established. That is the reason why

the elaboration of this method is the object of the last Chapter (VII).

The first six chapters, taken as a whole, are intended to explore some recurring and
controversial questions related to customary international law. These questions include the

following:



* What is the relationship between the international system and the international legal
system? How is the operation of legal and political processes affected by the
international system?

* What is State consent and what role does it play in the customary process?

* What is opinio juris sive necessitatis, how is it manifested in the customary process, and
what is its role in the customary process?

* What is State practice? Which organs of the State are considered to represent the State in
their actions, so far as the customary process is concerned? Which requirements have to
be satisfied in order for an international practice to be regarded as an established
custom?

* How does a customary process operate?

Each one of these questions raises other questions, and a satisfactory answer to them would
seem to require the knowledge and use of a number of theoretical concepts and frameworks.
For instance, one cannot understand properly the subjective element of a customary rule
(opinio juris) without having recourse to some fundamental concepts studied in legal theory,
such as the concept of legal obligation. Also, the nature of the international system and the
customary process would seem to be best understood if one uses some theoretical positions
offered by disciplines akin to international law, especially international relations. Hopefully,
the reader will find that the study which follows takes due account of the need for a broader

treatment of the issues concerned.

Many of the questions enumerated above have already been discussed in the doctrine.
However, an analysis of the existing theories, doctrines or views on the customary process
and the nature of the customary rule gives rise to some concern. As will be seen in the
ensuing study, some theories show logical inconsistency, others misrepresent the realities of
State practice and inter-State relations, and yet others provide only a partial description or
explanation of the customary process and the customary rule (on account of excessive or

exclusive emphasis on only one or some aspect(s) of the question). One of the reasons for



this situation may be found in the different conceptions that writers hold of underlying
fundamental concepts such as law, international law, legal rule, legal system, and so forth.
Sometimes a writer fails to realize his own assumptions, and sometimes he simply does not
want to make it plain to others. In both circumstances, he employs terms, concepts and
theoretical assumptions without first defining them. Apart from that, it also happens that a
writer is viewing the phenomenon from a different perspective. Be that as it may, the
apparent shortcomings of those theories do not necessarily make thein worthless; each one

has its own contribution to the growth of knowledge of the discipline.

How does this study stand in relation to those theories? It does not claim to be the
definitive statement on customary law, nor does it purport to be an exhaustive treatment of
the issue. It endeavours to explore the theoretical difficulties which those theories have
identified or raised and attempts to reconcile them with the realities of State practice.
Although this writer has attempted to state the issues clearly, and define his terms of
reference and the meaning of the concepts adopted as much as possible, his personal
limitations are easily seen by any reader. This study will achieve its aims if it succeeds not
only in providing (tentative) answers, but also in raising other questions and discussions, for
this writer associates himself with those who think that knowledge grows out of refutations

and critical arguments.

With regard to the methodology adopted, the thesis has been organized roughly according
to the general questions enumerated above. Thus, there are six chapters which deal with,
respectively, the international system (Chapter I), Art 38 of the Statute of the Permanent
Court of International Justice (Chapter II), State consent (Chapter III), State practice
(Chapter IV), the subjective element (Chapter V), and the customary process (Chapter VI).
As noted above, Chapter VII (A Note on the Inducﬁve Method) relies on the preceding
chapters to achieve the second objective set out for this thesis. The method c;,mployed in the
thesis' arrangement is clear: the object of study has been divided into several related parts

and each one of them is examined separately. This is done, however, without losing sight of
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the interconnections between the various subjects involved. Hopefully, the structure as
designed will present the reader with an overall idea of the main issues pertaining to the

object of the thesis as defined above.

Finally, an explanatory note should be made on how the customary process of the
Exclusive Economic Zone is dealt with in this thesis. It is not intended to present a full,
separate analysis of the development of the customary process of the Exclusive Economic
Zone. This task would go beyond the objectives of this thesis. Of course, the analytical
framework developed in this thesis could in future be applied to a detailed and exhaustive
study of this and other cases. For the purposes of this thesis, however, that particular
customary process (or specific instances of State practice related to it) is used to illustrate
and/or test the various propositions advanced and conclusions reached. The reader will
notice that, in some cases, instances of State practice from other fields are also mentioned.
These other instances were cited because they were regarded as good illustrations of the
particular point that was being made. But overall, greater emphasis is laid upon the

evolution of the customary process of the Exclusive Economic Zone, particularly in Chapter

VL
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CHAPTER |

THE INTERNATIONAL SYSTEM

The expression 'international system' is sometimes used by writers on international law issues
to refer (presumably) to the political and social environment in which States behave and of
which States are but a component. However, few of them attempt to define what they mean by
that expression. This attitude is to be regretted, for it is thought that if the concept of
international system, and the theoretical approach associated with it, are properly defined and
applied, one may understand better the nature and state of international law, and more
importantly, the nature and operation of the customary process. This chapter purports firstly to
explain the concept of international system and describe its general attributes, and then relate it
to the international legal system. It is to be hoped that the ensuing study will help other

inquiries which follow, especially Chapter VI, which deals with the customary process.

I. The International System

In international relations theory, the concept of international system is mostly associated with
a systemic approach to international relations. Various theories have been advanced which
claim to represent a systems theory. In general, a systems theory defines a system by
reference to three main features: (1)the presence of regular interactions between some
determined elements; (2)the integration of those elements into a whole; (3)the fact that the
whole does not correspond to the mere sum of its elements. The presence of those features on
the international plane has justified the formulation of the concept of international system.!
Some clarifications must now be made. A social condition called 'interdependence’, which
manifests itself in the fact that the units of the system are mutually dependent in many ways
and to various degrees, underlies characteristics 1 and 2 in the following way. It is the
condition of interdependence which causes (and explains) the occurrence of regular

interactions on the international plane between the units composing the system.2 Also,
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interdependence is a factor which causes (and explains) the integration of separate units into a
coherent system.3 As regards characteristic 3, it is intended to mean that an international
system is not only formed by a set of interacting units: it is supposed to have a structure as
well. It is submitted that those two components of the international system are conceptually
distinguished and each operates on a different level. The definition, for the purposes of this

study, of each component of the international system will now be pursued.

The structure of the international system is constituted by the combination of two things: the
arrangement of the system's units according to an ordering principle, and a distribution of
capabilities amongst them.# The ordering principle of the international system, that is, the
principle which determines how the units stand in relation to one another, is anarchy. It is
important to define clearly what is meant by anarchy here. Following the meaning generally
attached to this term in international relations theory, anarchy is to be understood here as the
absence of a world government (or a set of genuine supra-State institutions) and the existence
of a decentralized realm where each unit constitutes an autonomous centre of decision.’
Whether any kind of international order amongst the units is possible in such situation is a
question which can only be answered if first one's own conception of order is defined. Prof.
Bull, for instance, in a study devoted solely to this theme, has defined international order as 'a
pattern of activity that sustains the elementary or primary goals of the society of states, or
international society'.S If one then considers the goals to which he refers (for example, the
preservation of the system, and the maintenance of independence or external sovereignty of
individual states), it would seem that the international system's structure, though anarchic, is
nevertheless far from showing a pattern of complete disorder or chaos. In short, the
international system's structure may be anarchic and at the same time sustain a limited degree
of international order. As will be seen below, international law is one of the factors which help

the maintenance of that order.

The system's structure, as already pointed out, is also determined by the way in which the

capabilities are distributed amongst the units of the system. In the international system, the
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capabilities are unequally divided amongst them, which accounts for a de facto system of

stratification characterized by an oligarchic configuration of power.”

The principal units of the international system are States. They are portrayed as rational
entities which, by their behaviour, seek both their self-preservation and to increase their own
capabilities. Thus, each unit stands against another in a permanent state of competition for
power.® Instances of international co-operation among the units result primarily from the
perception of common interests and needs, and instances of agreement spring from the mutual

accommodation of interests.?

In line with Prof. Waltz's view, a fundamental assumption in this work is that the two
components of the international system mutually affect each other and both contribute to the
legal and political outcomes in the system.l0 Generally speaking, the system's structure
influences the behaviour of the units and the outcomes of such behaviour. A unit, therefore, is
unable to control the political and legal processes within the system; on the contrary, its
behaviour may lead to unwanted consequences by reason of structural constraints.l! The
structure as described above influences the behaviour of the units in various ways. For
instance, the asymmetric distribution of capabilitics means that, in an anarchic arena, a greater
role is played by the more powerful States. The particular ordering principle, in turn,
determines that the political and legal processes within the system are ultimately collective,
i.e., their outcomes depend upon the reaction (or behaviour) of the generality of States.12 An
anarchic arena composed of units with different capabilities also stimulates competition
between them. When there is competition among units which are interdependent but
autonomous and ‘egocentric’, the results of individual initiatives become somewhat
unpredictable, since they depend on the reaction of other units which (supposedly) act on the

basis of their particular interests.13

Prof. Aron has proposed a classification of international systems on the basis of their social

texture. Thus, an international system is homogeneous when its units organize themselves
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according to the same principles and claim the same values.14 In his view, the contemporary
international system is heterogeneous. It is submitted, though, that the international system
displays traces of both homogeneity and heterogeneity, depending on the perspective adopted.
For instance, if one bears in mind the common needs and interests shared by States with
relation to international peace and security, the system would be homogeneous. That would be
the case in respect of other needs as well, particularly those related to the maintenance of the
international system and the preservation of its components. On the other hand, each
individual State has its own national interests (as it sees them) to pursue in the international
arena, and the power resources available vary considerably. There are even groups of States
which act uniformly to achieve some special interests, and they may be opposed by other
special-interest groups. All these competitive claims and interests show that the international
system is also heterogeneous, and a good illustration of this is found in the disparate interests

at stake during the Third United Nations Conference on the Law of the Sea.

II. The Relationship between the International System and the International Legal System

It is submitted that international law's structure, process and norms reflect the nature of the
international system. Thus, in view of the ordering principle of the system's structure
(anarchy), international law recognizes each State as an equal sovereign, and therefore
relationships between them are formally horizontal in nature, being based on co-ordination or
integration.!5 Similarly, the prevailing ordering principle in the international system explains
the fact that, in contrast with a municipal legal system, the formal structure of the international
legal system exhibits a conspicuous institutional deficiency in the lack of a centralised
(international) legislature, a judicial organ endowed with compulsory adjudication erga omnes,
and a centralised mechanism or authority empowered to enforce its norms and the decisions of
the judicial authority.16 Its institutional framework consists of decentralised law-creating
methods or processes, 'loose’ (voluntary) mechanisms, institutions or processes for settling
inter-State disputes, and various degrees and types of decentralised (though in some cases

collective or organised) sanctions or enforcement actions. It follows that the interpretation of
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the rules of international law, the matters regulated by them, their normative quality, and their

range of application are largely conditional upon the discretion of its addressees.1”

When it is said that the legal processes within the system are decentralized, this does not
mean that each unit is an autonomous and self-sufficient legislative authority. International
law, like municipal law, is a social phenomenon: it has been made necessary by the fact that
each State lives in a society of other like entities, and therefore a body of norms with general
scope ratione personae is required to regulate every individual conduct in a manner which
takes into account the rights and duties of all States. Kant, realizing that law imposed
limitations on individual freedom 'to the extent of its agreement with the freedom of all other
individuals', concluded, with regard to the formation of law, that 'it is only when all
determine about all that each one in consequence determines about himself'.18 This seems to
hold true for the international legal process, so far as it can only lead to the creation of general
norms of international law when the generality of States participates in it. In international legal
discourse, this unorganized ensemble of units (just referred to as the 'generality of States') is
commonly described by the expression 'international community of States'.1? Thus, Art. 53
of the Vienna Convention on the Law of Treaties prescribes that a given international norm is a
rule of jus cogens only if it has been 'accepted and recognized' as such by the 'international

community of States as a whole'.20

International law and existing international institutions function as pillars of the international
system. International law upholds the international system through the application of a set of
fundamental rules and principles which constitute a minimum necessary for the system's
maintenance and orderly operation. For instance, formal equality amongst States, their
sovereign existence, territorial integrity and political independence, and the pacific settlement
of disputes which may arise between them should be secured by the uniform and universal
application of those rules. In this sense, all those rules may be regarded as primary systemic
rules. They contribute to what Prof. Mosler has termed l'ordre public de la communauté

internationale'.2!
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From the perspective of the system's units alone, international law may be regarded as a
derivative structural element, i.e., an element determined by the system's structure which acts
as a structural constraint on the behaviour of the units.22 It is today indisputable that every
State has to accept some degree of legal limitation to its own autonomy and freedom of action
if it is to be a recognised and acting component of the current international system. But
international law plays a wider role than merely restricting State behaviour: it regulates,
formalizes and determines the legal consequences of interactions between States.23 Indeed,
without international law, a regular or smooth process of interactions amongst the system's
units would be more difficult. It would seem sufficient to point out that without international
law there would be no security in bilateral or multilateral engagements entered into by States.
Last but not least, international law also provides States with the 'legal entitlements' (rights

and duties) necessary to formaily (or legally) define them as subjects of international law.24

There seems to be a permanent tension within the international system between the need for
strengthening it and the inherent struggle for power among its components.25 This oscillation
between co-operation and conflict within the international system is reflected in the content and
state of international law. As a matter of fact, any form of international regulation arrived at
presupposes some degree of co-operation, but a distinction may be drawn between patterns of
co-operation (which strengthen the international system) and patterns of conflict in
international law. Patterns of co-operation are manifested, for instance, in those 'primary
systemic rules' mentioned above, and in other norms of general international law which are
also community-oriented in content but differ from primary rules in that they do not perform
the same function, that is, their operation is not essential to the maintenance of the international
system.26 To a detached observer, all those general rules and principles would apparently bear
witness to a certain degree of homogeneity in the international system and some hierarchy or

pattern of structural relations amongst the norms of the international legal system.

On the other hand, patterns of conflict are reflected in international law when the importance

attached by States to considerations of national interest in their foreign policy and behaviour
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creates highly competitive environments in some fields, causing the fragmentation of the
respective legal regimes and affecting the degree of effectiveness of its norms.27 This is
plainly illustrated by the existence of conflicting (general or other) rules and principles;
particular rules and regimes which derogate from general rules and principles; mechanisms or
techniques whereby States may avoid or change the operation of rules in order to fit their own
interests (such as contracting out arrangements or escape clauses, reservations, and
compromise texts which are ambiguous and therefore capable of different if not contradictory
interpretations); violations of general rules and principles (though often justified by the

perpetrator on legal grounds); and so forth.

1 See, inter alia, Bertalanffy, Ludwig von, General System Theary (New York, George Braziller, 1968), pp.18-
19; Braillard, Philippe, Théorie des systmes et relations internationales (Bruxelles, Etablissements Emile
Bruylant, 1977), pp.51, 149-150; Holsti, K., International Politics (New Jersey, Prentice-Hall, 1967), p.29;
Kiss, A., and D. Shelton, Systems Analysis of International Law: A Methodological Inquiry, Netherlands
Yearbook of Intemational Law 1986, pp.45-50.
2 The term 'interaction’ refers here to acts and reactions of, or communications between, the system's units on
all fields (economic, political, and so forth). Although interdependence undoubtedly accentuates the need for
interactions between the units, it does not necessarily imply stability and order within the system.
3 See Deutsch, Karl, The Analysis of Intemational Relations (New Jersey, Prentice-Hall, 1978), pp.198-201
4 See Waltz, K., Theory of International Politics (California, Addison-Wesley, 1979), pp.80-101.
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CHAPTER I

ARTICLE 38 OF THE STATUTE OF THE PERMANENT COURT OF
INTERNATIONAL JUSTICE

This chapter purports to describe the drafting history of Art. 38 (2) of the Statute of the
Permanent Court of International Justice, and then investigate the positions assumed by the
members of the drafting committee with a view to unravelling a common conception of
customary law which may underlie it. Having regard to the importance attached to this article
by international tribunals and writers alike, it is considered that the conclusions drawn from

this exercise may shed some light on the understanding of customary law.

I. Drafting History

By article 14 of the Covenant of the League of Nations, the Council was entrusted with the
preparation of plans for the establishment of a Permanent Court of International Justice. A
committee of jurists, named the Advisory Committee of Jurists, was immediately set up by the
Council with the view of devising a Statute for the future organ.! At the very beginning of its
work, the Committee had before it a number of plans for the constitution of the Court
advanced by various States. Some of them made no mention of the rules to be applied by the
Court for determining the rules of international law, whereas others attempted to list them in

detail.

A first proposal was presented in 1918 by Sweden, Denmark and Norway, containing a draft
for an international juridical organization which should apply, in the absence of any
conventional law, 'established rules of international law' or 'generally recognised rules'.2
This plan was apparently replaced by the Five Neutral Powers plan (Denmark, Norway, the
Netherlands, Sweden and Switzerland), in which the Court was called upon to apply, in the

absence of any treaty provision, the 'recognised rules of international law'.3 An individual
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scheme was also forwarded by Switzerland, in which the proposed Court should apply, in the
absence of any agreements in force, the principles or generally recognised rules of the law of
nations.4 Another formula, rather simple and concise, was presented by Germany, whose
project prescribed that the Court should decide in accordance with international agreements,

international customary law, and general principles of law and equity.>

In addition to the proposals advanced by States and other entities, the Committee took into
account existing conventions which dealt with the matter.6 The Convention for the
Establishment of a Central American Court of Justice, for instance, prescribed that points of

law should be decided by the Court in accordance with the principles of international law.”

In examining the proposals, a member of the Committee, Lord Phillimore, initially advocated
the wording of the Five Powers' project, with a minor modification: he wished to add to the
words ‘rules of international law' the words 'from whatever source they may be derived', so
that there remained no doubt as to whether the Court could apply rules of customary law.8 In
reality, despite the fact that the Final Report of the Committee referred to the plan of the Five
Powers as a valuable source of information, the Committee seems to have departed from the
plan in many respects. The first text upon which the Committee worked was a proposal made
by Baron Descamps, the President of the Committee, which reads as follows:

The following rules are to be applied by the judge in the solution of international
disputes; they will be considered by him in the undermentioned order:

1. Conventional international law, whether general or special, being rules expressly
adopted by the States;

2. International custom, being practice between nations accepted by them as law;

3. The rules of international law as recognised by the legal conscience of civilized
nations;

4. International jurisprudence as a means for the application and development of law.?

Descamps' proposal displayed some points which are common to most of the drafts
mentioned above. There is, firstly, an order of precedence in the application of the different
rules of international law. Secondly, the idea of customary rules as a distinct category of

norms of international law was recognised, although its definition was not very clear. This



















































































































































































































































































































































































































































































































































