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ABSTRACT

The subject matter of the present thesis is the substantive
law of refugee status as applied and, consequently,
interpreted by the competent domestic courts of three specific
European states: the United Kingdom, France and the Federal
Republic of Germany. The critical comparative research and
analysis have focused solely on the judicial interpretation of
the refugee status inclusion clauses which determine the
substantive aspects of refugeehood and the individual
eligibility for refugee status. Apart from the definitional
provision of the 1951/1967 Convention Relating to the Status
of Refugees, the basic legal prism of refugeehood determi-
nation in the UK and in France, regard has also been had, in
the case of German case law, to the German constitutional
asylum provision. The first Part of the thesis consists of an
examination and analysis of the position and character of the
legal conceptualisation of refugeehood in contemporary
international law, and in the theoretical context of its
judicial interpretation, with particular reference made to the
role that the contemporary law of treaty interpretation may
well play in the development of a principled, modern refugee
status adjudication. Part Two of the present thesis
concentrates on the comparative judicial interpretation of the
notion of persecution in the framework of the established
international 1legal concept of refugeehood, stressing in
particular the following constitutive elements of persecution:
the principle of refugee exodus, and the element of causation
between persecution and flight; the rule of the subsidiarity
of internal and external asylum; the substance, role and forms
of persecution, especially in a human rights law perspective;
the polymorphous nature of the agents of persecution, and,
finally, the judicial prognosis of persecution in refugee
status law. The third and final Part of the thesis consists of
a comparative analytical examination of British, French and
German judicial interpretation regarding the aetiological
framework of refugee persecution, viz. the fundamental and
internationally established grounds for persecution: ethnic
origin, religion, political opinion and the refugee's
membership in a particular social group. The thesis concludes
with a critical overview and evaluation of the potential role
that a contemporary, principled European domestic judicial
interpretation of the legal concept of refugeehood may and
should play, especially in the context of the developing
common legal system relating to refugee protection in Europe.
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INTRODUCTION TO SUBJECT MATTER AND RESEARCH METHODOLOGY

1. Delimitation of subject matter

The subject matter of the present doctoral thesis is the
substantive law of refugee status as applied and,
consequently, concurrently interpreted by the competent
domestic courts and tribunals of three specific European
countries: the United Kingdom, France, and the Federal
Republic of Germany. What has been o0f particular interest to
the research carried out 1is the comparative judicial
application/interpretation of the 1legal refugee status
inclusion clauses that determine who may be regarded by the
states and, consequently, protected by them as a refugee and
who may not. The basic legal prism through which such a
judicial refugee status determination process has been
examined, as far as the first two above-mentioned countries
are concerned, is the definitional provision of the 1951/1967

United Nations Convention Relating to the Status of Refugees'.

'Convention Relating to the Status of Refugees, Geneva,
28 July 1951, 189 UNTS 137, as amended by the Protocol
Relating to the Status of Refugees, New York, 31 January 1967,
606 UNTS 267. Article 1 A.(2) of the 1951/1967 Refugee
Convention contains the following basic legal definition of a
refugee: [For the purposes of the present Convention, the
term "refugee" shall apply to any person who'] “owing to well-
founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group
or political opinion, 1is outside the country of his
nationality and is unable or, owing to such fear, is unwilling
to avail himself of the protection of that country; or who,
not having a nationality and being outside the country of his
former habitual residence as a result of such events, is
unable or, owing to such fear, is unwilling to return to it.'
According to the French Constitution of 1958, the Preamble of
the French Constitution of 1946 forms a part of the former.
The 1946 Preamble prescribes that "Any man persecuted because
of his activities in the cause of freedom has the right of
asylum within the territories of the Republic', see text in
Bermann, G.A. et al. (eds.), French Law Constitution and
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globe throughout the course of the 20th century. Nonetheless,
since the late 1970s Europe, and especially the state members
of the European Union, has experienced a significant rise in
the inflow of asylum-seekers, a fact that has put the question
of territorial asylum once again in this century high on the
European political agenda®’. As far as the above three targeted
European countries are concerned, they represent the three
main states of western Europe that have not only been
receiving the majority of asylum applications' on the European
continent, but have concurrently, de facto, taken and played
the protagonistic roles in the current pan-west European (i.e.
European Union) inter-state movement towards harmonisation of
asylum law’, and in the latter's inevitable development on the

international plane.

The focus of the present thesis on the judicial interpretation
of refugeehood, that is, on substantive refugee status law,
touches one of the key questions that the EU states are faced
with, and must solve, in order to achieve their already
prioritised goal, i.e., an actual common asylum policy’. It is
clear that no joint European asylum policy may be regarded as

effective if it has not been able to transcend the procedural

’see following Chapter I in fine.

‘“(Territorial) asylum applications' and ‘refugee status
applications' are terms used interchangeably for the purposes
of the present thesis.

*See supra n. 3.
‘See Article K.1l, and Declaration on Asylum of the 1992

Maastricht Treaty on European Union and Final Act, in 31 ILM
(1992) 247, at 327, and 373, respectively.

'S
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aspects of asylum law, already covered by the 1990 Schengen’
and Dublin®’ Convention, and regulate the substantive, and much
more complex, issue regarding a harmonised application of the
legal concept of refugeehood in all the EU states’. Such a
substantive harmonisation of territorial asylum may be based
on nothing but a critical comparative evaluation of the
domestic refugee status jurisprudence already developed in
European states. The UK, France and Germany represent three
major European states whose very substantial refugee status
jurisprudence, albeit not uniform, may indeed provide the
theoretical and practical groundwork for the future creation

and establishment of a substantive European law of asylum.

’See Belgium-France-FRG-Luxembourg-Netherlands: Schengen
Agreement on the Gradual Abolition of Checks at their Common
Borders and the Convention Applying the Agreement, in 30 ILM
(1991) 68.

*Convention Determining the State Responsible for
Examining Applications for Asylum Lodged in one of the Member
States of the European Communities, in 30 ILM (1991) 425.

’This has been expressly recognised by the EU; see Report
from the Ministers responsible for immigration to the European
Council meeting in Maastricht on immigration and asylum
policy, unpublished document of the Ad Hoc Group Immigration,
Brussels, 3 December 1991, SN 4038/91 (WGI 930), at 33; see
also Commission of the European Communities, Communication
from the Commission to the Council and the European Parliament
on the right of asylum, Brussels, 11 October 1991, SEC (91)
1857 final (unpublished), at 6; see also European Parliament,
Report of the Committee on Civil Liberties and Internal
Affairs on the harmonization within the European Communities
of Asylum Law and Policies, Rapporteur: Mr P. Cooney, Part B,
5 November 1992, A3-0337/92/PART B, at 3. See also, inter
alia, Hailbronner, K., “Perspectives for a harmonization of
the law of asylum after the Maastricht Summit', 29 Common
Market Law Review (1992) 917, at 928-31, Tomuschat, Ch., °A
right to asylum in Europe', 13 Human Rights Law Journal (1992)
257, at 263-4; see also Zolberg, A.R., ‘Are the industrial
countries under siege?', in Luciani, G. (ed.), Migration
Policies in Europe and the United States, Dordrecht etc.,
Kluwer, 1993, 53, at 74.
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Consequently, the challenge lying ahead for the EU states is,
in effect, the “management of the complexity''® of the
European legal pluralism that has c¢reated the present
substantive legal framework of refugee protection. The
significant substantive asylum law of the above three European
states (not uniform, but, as will be demonstrated, with
substantial similarities) provides a legal paradigm with many
serious defects relating to the core question of judicial
interpretation of the extremely complex legal concept of
refugeehood by domestic courts. The purpose of the present
thesis is to expose these serious and chronic jurisprudential
drawbacks, and propose a firm and ruled legal interpretational
background in which contemporary and future European refugee
status law may be confidently grounded, and thus function

effectively.

2. Case law material on which the present thesis is based

The British refugee status case law examined for the present
thesis was basically that of the Immigration Appeal Tribunal,
and the House of Lords. In the case of French refugee status
jurisprudence, the cases examined originated from the
Commission des Recours des Réfugiés and the Conseil d'Etat.
Finally, the German case law was based on the relevant
judgments of the two Federal Supreme Courts, the Bundes-

verfassungsgericht (Federal Constitutional Court) and the

0on the question of management of the European legal
complexity in the framework of the European unification
efforts see Arnaud, A-J, Pour une Pensée Juridique Européenne,
Paris, Presses Universitaires de France, 1991, at 241 et seq.
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Bundesverwaltungsgericht (Federal Administrative Court)''. The
main focus of the research has been on contemporary refugee
status case law, that is, case law basically from the middle
of the 1980s up to the first half of the year 1994, although
important decisions of previous years have been also
inevitably taken into account and analysed. Finally, a large
part of the actual case law examined and discussed in the
present thesis is unreported. This case law was consulted by
the author during his research in documentation centres and
libraries in the above-mentioned three different European

countries.

3. Comparative research methodology

The above introductory thoughts and facts provide the basis on
which the methodology of the present doctoral research is
founded. The methodology is a comparative one, not only by
necessity, given the special interest of the research in three
different European states and their refugee status juris-
prudence, but also because comparative research and analysis

is the author's conscious methodological choice.

Comparative law (Rechtsvergleichung) has been one of the best
methods by which a process of harmonisation, or even

unification of laws, may not only clarify its scope, aims and

"The translation of French and German case law into
English has been done by the author.


















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































