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Abstract

This thesis analyses the policy process behind the distribution of Emergency
Contraception (EC) in Chile during the administrations of Ricardo Lagos (2000-2005)
and Michelle Bachelet (2006-2010). For more than ten years, this policy process was
marked by a series of political and legal battles at the centre of which were women’s
sexual and reproductive rights. The legalisation and distribution of EC had the effect of
alerting conservative and religious groups opposing EC for its alleged abortive effect.
What could have been considered a minor policy issue by many political analysts
became a particularly visible and influential issue, especially once Michelle Bachelet,
Chile’s first female president, took power in 2006. Feminists, the Catholic Church,
lawyers and doctors became the main players in front of tribunals supporting or
opposing the public policy. The main concern of this research is to understand why the
EC policy was such a contentious issue in Chile and elucidate which were the main
factors affecting the advancement of this progressive social policy and its final gendered
outcome. The central research question driving this study is what does the EC policy
process tell us about the role of institutions in the advancement of women’s sexual and
reproductive rights in Chile? The thesis shows that both formal and informal institutions
played a major role in the policy environment in which feminist and sexual and
reproductive health and rights advocates had to engage. The role of formal institutions
such as the Constitutional Tribunal and the power held by the executive were matched
by the power of informal institutions such as the consensus rule, the role of judges and
informal lobbying by social actors, as well as the presence of the first female president.
Bachelet’s profile as a doctor, feminist and woman mixed with her presidential power

provides an important explanation to the positive outcome of the policy process.
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Glossary

ACHM Asociacion Chilena de Municipalidades (Association of Municipalities
of Chile)

APROFA Family Planning Association of Chile, formerly known as Asociacion
Chilena de Proteccion a la Familia, member of the International
Planned Parenthood Federation (IPPF)

CEMERA Centro de Medicina Reproductiva y Desarrollo Integral del
Adolescente, Universidad de Chile (Centre for Reproductive Medicine
and Integral Development of Adolescents, University of Chile)

CIBISAP Centro de Investigaciones en Bioética y Salud Publica, Universidad de
Santiago (USACH) (Centre for Research on Bioethics and Public
Health, University of Santiago)

CONFUSAM | Confederacion Nacional de Funcionarios de Salud Municipalizada
(National Confederation of Municipal Health Civil Servants)

CORSAPS Corporacion de Salud y Politicas Sociales (Health and Social Policy
Corporation)

Decreto Supreme Decree

Supremo

EC Emergency Contraception

FIGO International Federation of Gynaecology and Obstetrics

FLACSO Facultad Latinoamericana de Ciencias Sociales (Latin American
Faculty of Social Sciences)

Foro Salud Foro Red de Salud y Derechos Sexuales y Reproductivos (Network

or ‘Foro’ Forum for Sexual and Reproductive Health and Rights)

ICEC International Consortium for Emergency Contraception




il

ICMER Instituto Chileno de Medicina Reproductiva (Chilean Institute of
Reproductive Medicine)

IPPF International Planned Parenthood Federation

ISP Instituto de Salud Publica (Institute of Public Health)

MIDEPLAN | Ministerio de Planificacion (Ministry of Planning)

MINED Ministerio de Educacion de Chile (Ministry of Education of Chile)

MINJU Ministerio de Justicia (Ministry of Justice)

MINSAL Ministerio de Salud de Chile (Ministry of Health of Chile)

ODEPLAN | Oficina de Planificaciéon Nacional (National Planning Bureau), which
later became known as MIDEPLAN

Optinor Third brand of Emergency Contraception Pill authorised in Chile,
produced by the Indian pharmaceutical company ICON based in the
UK

Postday A Colombian brand of Emergency Contraception Pill authorised in
Chile, produced by the pharmaceutical company Lafrancol

Postinal First brand of Emergency Contraception Pill authorised in Chile,
produced by the pharmaceutical company Silesia

Postinor-2 Second brand of Emergency Contraception Pill authorised in Chile,
produced by the pharmaceutical company Griinenthal

PUC Pontificia Universidad Catdlica de Chile (Pontifical Catholic University
of Chile)

RSMLAC Red de Salud de Mujeres de América Latina y el Caribe (Women’s
Health Network for Latin America and the Caribbean)

SEGPRES Secretaria General de la Presidencia (The Presidency’s General




il

Secretary (The Executive’s Coordinating Body))

SERNAM Servicio Nacional de la Mujer (Women’s Affairs Ministry of Chile)

SRHR Sexual and Reproductive Health and Rights

TACE A brand of Emergency Contraception Pill commercialised by the
pharmaceutical company Recalcine

TC Tribunal Constitucional (Constitutional Tribunal)

ULA Universidad de los Andes (University of the Andes), belonging to the
Opus Dei

UNFPA United Nations Population Fund

WHO World Health Organisation

Political Parties

PDC (or Partido Democrata Cristiano (Christian Democrat Party)

DC)

PPD Partido por la Democracia (Party for Democracy)

PRSD Partido Radical Social Democrata (Radical Social Democrat Party)
PS Partido Socialista (Socialist Party)

RN Renovacion Nacional (National Renewal)

UDI Union Democrata Independiente (Democratic Independent Union)
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Brief timeline for the EC legal and political process

1998

e Scoping research is carried out by Dr Diaz and ICMER to identify the need for

EC and acceptability by the population.

The Frei Administration launches the ‘Guidelines for the Treatment of Victims
of Sexual Violence in Emergency Health Services’, which originally include
the distribution of EC, but is excluded in the final version.

2000

Ricardo Lagos becomes president.

2001

The ISP authorises the production and commercialisation of EC in Chile. The
first EC brand, Postinal, is produced by pharmaceutical company Silesia.

The Church immediately denounces EC for its alleged abortifacient effect.

Pro-life groups launch the first legal claim against the ISP and Silesia,
successfully blocking EC distribution as Postinal.

The ISP with pharmaceutical company Griinenthal launch an alternative EC
brand, Postinor-2, avoiding the impact of the earlier ruling.

2002

The pro-life lobby brings a new legal claim against EC by attacking
Postinor-2.

Civil society and SRHR advocates work on the update of the “National
Fertility Norms.”

2003

The court rules in favour of the pro-life petitioners and prohibits the
distribution of Postinor-2.

2004

A court of appeals revokes the first sentence against the distribution of
Postinor-2. The pro-life lobby brings case to the Supreme Court.

2005

Presidential election campaign.

Infante, Sub-Secretary of Health, announces that the Norms are ready to
be published and will include the distribution of EC to all women. Infante
is forced to resign immediately.

The Supreme Court rules against the pro-life petitioners, reaffirming that it is
not the role of judges and courts to decide on scientific matters.

2006

Bachelet becomes president.

Barria, Minister of Health, announces the planned launch of the Norms, which
include the distribution of EC.

The anti-EC lobby, supported by 36 Parliamentarians, brings a case against the
President to the Constitutional Tribunal.




A\

2007

Bachelet signs a Supreme Decree to launch the Norms, thereby precluding any
potential claim regarding the unconstitutional right to the distribution of EC.

The anti-EC lobby once again brings the case to the Constitutional Tribunal
with the support of Parliamentarians.

2008

Municipal elections campaign.

The Constitutional Tribunal rules against the distribution of EC through the
national health system based on “a reasonable doubt” about the abortive nature
of EC.

EC remains available in pharmacies because of a legal loophole.

Mass protests take place led by feminist organisations and the Movimiento por
la Anticoncepcion.

Government decides to distribute EC through municipal health system.

Opposition parties challenge the municipal distribution of EC and bring case to
the Contraloria.

2009

Presidential and Parliamentarian elections campaign.

The Contraloria rules that EC is legal but cannot be distributed by municipal
health services, producing a legal vacuum and popular uproars including civil
society and politicians.

Bachelet sends the Fertility Bill to Congress with “urgency”. It is approved in
Parliament through cross-party support.

2010

Bachelet promulgates the “Law for the Regulation of Fertility...” in the last
weeks of her mandate.
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Visual timeline and description of the stages of the judicialization

process
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CHAPTER 1: Introduction

In January 2010, during the last month of her presidential mandate and on the day after
her political coalition the Concertacion was defeated for the first time in twenty years,
Michelle Bachelet signed the “Ley sobre Normas sobre Informacién, Orientacion y
Prestaciones en Materia de Regulacion de la Fertilidad (Law on Information,
Orientation and Services for Fertility Regulation Issues) (Biblioteca del Congreso,
2010). This watershed law came about to put an end to the ten year old “saga™
surrounding the policy efforts for the distribution of emergency contraception (EC) in
Chile. Under the Lagos and Bachelet administrations, EC became one of the most
contentious issues and controversial debates in Chilean society regarding women’s
reproductive health and rights. Ultra-conservative sectors of Chilean society in alliance
with the Catholic Church spent the first ten years of the century fiercely opposing both

the legalisation and free distribution of EC to women by the government.

This research analyses the policy process behind the distribution of EC between 2000
and 2010, under the administrations of Ricardo Lagos and Michelle Bachelet. The study
shows that the political and institutional environment in which the policy for the

distribution of EC was set explains the gradual politicisation of the role of the courts

! The term was coined by Lidia Casas who has produced a detailed account of the legal challenges that
surrounded the legalisation and distribution of emergency contraception in Chile (Casas Becerra 2008).
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and judges, also known as a process of judicialisation.? This had important implications

for all actors® involved in the policy process.*

The research uses a Feminist Institutionalism (FI) approach to analyse why specific
institutions and actors are given more weight more than others during the policy-making
process for the advancement of women’s sexual and reproductive rights. The analysis
aims to unveil how power is sometimes invisible in these processes which are deeply
gendered. Thus, the main question driving the research is: What does the EC policy
process tell us about the role of institutions in the advancement of women’s sexual and

reproductive rights in Chile?

The thesis addresses these issues by looking at institutions,” in particular judicial ones,
and the impact these have on feminist demands regarding sexual and reproductive
health and rights (SRHR) policies. The institutionalist approach used includes a
Historical Institutionalism (HI) component to show that the historical background of the
transition to democracy in Chile has not only affected the capacity of civil society in
general to act but has also shaped the ways in which feminists can access spaces to

produce policy change regarding SRHR. The thesis also analyses the judicialisation

2 follow Pilar Domingo’s (2004) definition of judicialisation as the “greater involvement by judges in
law-making and social control”. Domingo highlights the increasing presence of “judicial processes and
court rulings in political life”, and how this is probably a manifestation of the fact that an increasing
number of political, social and state-society conflicts are resolved in courts. Social actors in fact seek the
arbitration of judges to advance their interests, especially to hold the state accountable for citizens’ rights
(2004, 1-2)

3 Policy actors are defined in this thesis as both individuals and groups involved directly or indirectly,
formally and informally in the efforts to influence the policy process. They can include politicians,
grassroots’ activists, the Church, judges, civil servants, unions, etc.

4 By “policy process” I understand the diverse and complex type of stages, institutions and actors
involved in the making of public policy. Here I refer more to the work of Paul Sabatier who proposes a
more integrated model of policy process analysis in the form of the Advocacy Coalition Framework
(Sabatier and Weible 2006; Sabatier 1991).

3> The thesis uses the definition of institutions understood as the “rules of the game” or set of formal and
informal rules and norms that dictates our lives (see Ch. 3), and are part of a shared understanding in
society with clear sanctions attached to them. Thus institutions can be social, economic or political, etc.
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process and the role of courts and judges under the administrations of Lagos and
Bachelet through a FI lens which gives equal importance to formal and informal
institutions. In so doing, the thesis also provides new insights on why other crucial
reproductive issues, such as the right to abortion have not been reinstated in Chile since

1989.

This thesis looks at the specific features of the context in which the policy process
behind the emergency contraception policy took place through the following sub-
questions: How did formal and informal institutions influence the EC policy process, in
particular during the judicialisation process? How did actors see their ideas reflected or
ignored during the policy process? What was the impact of ten years of legal and
political battles for the distribution of EC on feminists and other civil society groups?
What do we learn about their capacity to mobilise and the efficacy of women and
feminist networks trying to influence the SRHR agenda in Chile? How did the presence

of a feminist and first female president impact on the outcomes of the policy process?

Michelle Bachelet’s administration is of particular interest from a feminist perspective.
Her election in December 2005 represents one of the most important political
milestones for women in Chile and Latin America, since she was the first woman in
South America to reach this leadership position through her own political career rather
than other factors such as family ties. As Marcela Rios Tobar explains:

.. she was no ‘ordinary woman’, but a long-time socialist militant, a recognized
agnostic, and a divorced mother of three whose father had been imprisoned and
killed during the military dictatorship and who had herself, together with her

mother, survived torture, imprisonment and exile. (Rios Tobar 2009a: 1)

It has been argued that Bachelet’s arrival to power responds more to political factors

than cultural or social ones; this implies that she was more the product of the
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Concertacion parties’ manoeuvres to stay in power for another presidential term and to
incite the media’s curiosity and excitement, than the result of a major change in Chile’s
political culture allowing a female to become president for the first time. Her leadership
was questioned to the extent that she was defined as a “lame duck” in international

media (Webber 2007).

Despite the political decision to have a female candidate by Concertacion, Bachelet’s
appeal was a mix of her well-known biography and her gender (Siavelis 2010).
Bachelet’s election heightened expectations of change for women’s citizenship amongst
women of different socio-economic backgrounds due to her well-known commitment to
gender equality. However, this was particularly true amongst feminists who thought she
would tackle the most outstanding gender-equality issues in the country (Borzutzky and
Weeks 2010: 20). Michelle Bachelet also represented a surprise as much as a mystery
for many who tried to understand this political “phenomenon” of having a female
president in a country considered so conservative and chauvinistic. As Rios Tobar
mentions, despite the importance of women and feminists in the transition to
democracy:

... neither the mainstream media nor the male political establishment had ever paid
so much attention to questions of women’s political representation, women’s
leadership, and gender relations as they did during this election. (Rios Tobar

2009a: 2)

The thesis thus analyses the importance of having Bachelet as the first female president,
and shows that her profile made her a champion at the top of the political pyramid for
the advancement of women’s rights. The analysis contrasts Bachelet’s political
attributes with those of Ricardo Lagos and the way in which they each confronted the

issue of emergency contraception and reproductive rights. The research shows that
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despite the political logic that brought her to office to maintain her political coalition in
power, Bachelet used all presidential prerogatives — from Supreme Decrees to the

presidential power to legislate — to ensure the distribution of emergency contraception.

Contribution of the thesis

Although a substantial amount of literature on abortion in Chile is available, this thesis
contributes to the gender and politics and SRHR literature by being the first to focus
exclusively on emergency contraception. Based on elite and key informant interviews, it
provides an in-depth understanding of the judicial processes and the actors and
institutions involved. The research is based on a network analysis of the advocacy
coalitions in favour and against EC, their influence, and use of both formal and informal
institutions to achieve their goals. This thesis is also the first to look at the EC
judicialisation process through a gender lens, contributing to the literature on FI and

judicialisation.

The thesis and EC

This research focuses on the specific social policy to distribute EC, differentiating itself
from most studies on legal initiatives on the issue of abortion and SRHR available until
now (Blofield 2006; Haas 2006; Htun 2003; Shepard and Casas Becerra 2007; Shepard

2006).

The EC policy process is particularly interesting because of its origins and the contexts
in which it evolved from a regular internal initiative within the Ministry of Health to a
major debate brought to the courts via judicialisation, and eventually reached Parliament
as a bill. In this process the emergency contraception policy was at the centre of
influence and battles between different formal and informal institutions and actors. This

thesis gives particular emphasis to the political and judicial battles at the Constitutional
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Tribunal (2006-2008) since these battles represent a unique gendered political struggle,
with an important outcome for gender rights. The arguments advanced to defend and to
oppose the distribution of emergency contraception reveal the deep ideological
divisions within Chilean society, which until now were rather blurred by Chile’s image
as simply a conservative country. This research’s focus on the policy process, the role
of actors, ideas and beliefs, as well as political and judicial institutions, provides a more

nuanced reality and sheds light on the power struggles involved in policy-making.

The study engages with three main bodies of literature to which it aims to contribute:
gender and politics and women’s movement in Latin America; new institutionalism and
judicialisation; and the more recent and ever-growing body of literature of Feminist
Institutionalism. Chapters 2 and 3 include an introduction to these three bodies of
literature in relation to the research, as well as discussion on how they create an

appropriate conceptual framework.

Emergency contraception in Chile

The introduction of emergency contraception in Chile in 1998 was the result of a health
policy initiative to reduce the rate of teenage pregnancies in the country — one of the
highest in Latin America — by making it available to all women above the age of 14, as
well as to victims of sexual violence. This initiative was the result of the work of NGOs
and civil society groups aiming to update the “Normas nacionales sobre la regulacion de
la fertilidad” (National Guidelines for the Regulation of Fertility) (MINSAL et al. 2006)
used by the Ministry of Health, and to bring a language of rights to Chile’s reproductive
health services in line with the international legal framework defining SRHR since the

1990s (see Ch. 7).
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Chile has a longstanding tradition of social policy regarding maternal health and family
planning dating from the 1930s, but in particular since the 1960s when reproductive
issues and birth control methods were introduced through family planning policies with
little controversy, and in fact with the Church’s tacit support (Rojas M. 2009) (see Ch.
4). The thesis shows that many of the actors and institutions involved with health
policies at that time are still present nowadays, including the feminists, with some new

social actors such as conservative militant groups (see Chs 4, 5 and 6).

There is in this sense a similarity in the approach to the distribution of EC. Doctors and
government officials defined EC as a priority for public health, just as abortion was
framed in the 1960s, although in official documents EC was described in the language
of sexual and reproductive rights. The strategy of putting medical emphasis on this issue
means that since 2000 it was not SERNAM but rather the Ministry of Health
(MINSAL) that was in charge of the distribution of EC, opening up a new arena of
negotiation for doctors and feminists wanting to advance SRHR. The following chapters
show that during this period (2001-2010), feminists felt less at ease working in a
medical framework compared to previous policy initiatives including violence against
women (VAW), which were located within SERNAM, the ministry in charge of
advancing gender equality. The research shows how this posed specific challenges for
feminists and their capacity to frame and negotiate the terms behind the distribution of
EC. It also shaped which alliances they needed to forge to influence the policy agenda.
Concerned about retaining control over the policy process, feminists were reluctant to

engage under these conditions.

Emergency contraception has had the surprising effect of reopening a long-postponed

debate in Chilean society — the right to abortion. EC awakened the fear in conservative
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sectors that its distribution could open the door for the reinstatement to the right to
abortion. Thus, from very early on, conservative sectors of society — belonging to
networks linked to the Catholic Church — led an organised opposition to the legalisation
of EC in Chile on the presumption that the emergency contraception pill was abortive.
What started as a simple judicial challenge against the drug in 2001 eventually evolved
into a series of political and judicial battles, which ended with a case in the
Constitutional Tribunal against Michelle Bachelet as president.® Over the ten years of
judicial and political confrontations, the debate was permanently centred on the right to
abortion and the right to life. Yet as the issue became more political and visible, it
eventually evolved into a wider debate on women’s rights and sexual and reproductive

autonomy, as well as poverty, inequality and justice.

Abortion in Chile

Chile is one of the few countries in the world where abortion is still illegal and
penalised under any circumstances; it is a criminal offence for both women seeking the
service and those providing it. This was not always the case; in fact, therapeutic
abortion” was legal and available from 1931 until 1989, when Augusto Pinochet’s
military regime decided to modify Chile’s health code during its last months in power
through a rather rushed and covert process. This was done in the context of many other
constitutional reforms included in the pact made between the military and newly elected

civilian government in order to reinstate democracy (see Ch. 4).

6 This thesis refers to the “Constitutional Tribunal” since this is the closest translation for Tribunal
Constitucional, which is the way the court is referred to in Spanish

7 This generally includes the right to seek a medical induced abortion in cases of danger for a pregnant
woman’s life, and when the foetus is not viable due to any malformation of pathology.
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Good access to mother and child medical care as well as low rates of maternal mortality
and deaths due to abortion over the last decades may have given the statistical
impression that Chile had no need for particular initiatives on the SRHR front.?
However, it is estimated that the rate of abortions in Chile is 50 per 1,000 women,
which would represent around 160,000 abortions per year — one of the highest in Latin
America — according to the latest studies dating from the 1990s (Faundes and Barzelatto
2007; Henshaw, Singh, and Haas 1999). In 2000, a quarter of the deaths recorded as
maternal mortalities were still consequences of complications of backstreet abortions,
making abortion the primary cause of maternal mortality in Chile (C. Dides et al.

2007).

As explained by Guzman and Seibert, “Sexual and Reproductive Rights constitute the
most prominent area of political confrontation between the Catholic Church and
progressive movements” (2010: 3). In the case of Chile, this and the close relationship
between the Catholic hierarchy and the economic and political elite of the country, has
given the Church a certain advantage and influence in policy-making since democracy

was re-established in 1990.

The policy and institutional environment defining policy-making in Chile

This research is located within the current debate over feminism and institutionalism
and the way in which the relationship between women’s movements, the state and
institutions are all perceived as interlinked. Sustaining this approach is the belief that if

the political environment and policy process behind any policy-making initiative are

8 The rate of deaths as a direct consequence of abortion between 1960 and 2000 went down from 10.7 to
0.5 deaths for every 10,000 new-borns (Departamento de Estadistica e Informacion de Salud 2001 cited in
Dides et al. 2007; Schiappacasse et al. 2003).

® Although this no longer the case, most abortions still remain either unsafe or clandestine (the case of
poor women) or happen in private clinics where there are no records of these procedures (in the case of
wealthier women).
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gendered, the outcomes of any policy — whether a social policy, a law or the discourse

surrounding it — will necessarily also be gendered (Htun and Weldon 2010).

New Institutionalism (NI) has shown that the political and institutional environments of
a country are pivotal when analysing any policy process, as well as initiatives and
strategies by advocacy coalitions and political actors (see Ch. 3). In Chile, the policy
process will necessarily be shaped by the political system surrounding it. The transition
to democracy in 1990 marks the beginning of a new democratic institutional framework
in which both the state’s actions and civil society’s participation were framed within the
parameters of the inherited political agreements and pacts between the departing
military regime and the newly elected democratic government. As Waylen has shown,
the transition was a highly gendered process in which the women’s movement found it

difficult to translate their efforts and their influence into greater gains (Waylen 2007).

Angell has described Chile as a “very constitutionally minded country” (2003), which in
his opinion has allowed Chile to have a peaceful transition to democracy, forcing
Augusto Pinochet to abandon power respecting the agreements taken with the
opposition. But its long transition from dictatorial regime to democracy has been highly
questioned over the past decade by Chilean scholars for its incapacity to enable and

support the full participation of citizens.

Indeed, Chile’s democracy has recently been portrayed as an elitist democracy in nature
and practice (Delamaza 2010). The evident weakness of civil society despite its active
role, in particular through social policies, has left it with limited power to influence
wider political debates or discourses (Delamaza 2005). As Navia (2010) explains,
although Chile’s political system is now more inclusive and consolidated, its

foundations lie on the 1980 Constitution shaped by former dictator Augusto Pinochet.
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This leads Navia (2010) to highlight that although the transition had initially accepted
some limits to democratisation in regard to human rights and justice — what was known
as “justice to the extent possible” — it would seem that Chile has adopted a model of
“democracy to the extent possible”. This was already raised by Motta (2008) who saw a
danger in the politics of “consensus” as a way to “disarticulating dissent to neo-liberal

hegemony in Chile”.

Altman argues that it is surprising to observe the unusual longevity of Concertacion
governments, probably one of the few party coalitions in the world to stay in power and
share in turn the role of executive (Altman 2006). The first three presidents of the
Concertacion — Aylwin, Frei and Lagos — maintained a pattern of government based on
the close relationship with the party elites and the attempt to avoid any conflicts that

could trigger “an authoritarian reversal” (Valenzuela and Dammert 2006).

Bachelet’s election on the other hand marked a strong change in this line of
Concertacion political continuum. Not only was her election a surprise because she was
the first female elected without any family ties to a male politician and because of her
personal profile as a woman, but mostly because she brought the idea of a renewal in
the leadership of her centre-left coalition and of citizen participation (Valenzuela and

Dammert 2006).

Feminist scholars and political analysts have also started debating if Bachelet’s ascent
to power was due to a major cultural change (T. Valdés 2010) or if it was the result of
political calculus or circumstances. Most tend to agree that Bachelet came to power due

to political reasons (Morales Quiroga 2008; Rios Tobar 2006). As many have affirmed,



12

Bachelet became president despite the party elites of the last fifteen years of
Concertacion power, although clearly helped by the fact that feminists had asked
Ricardo Lagos to name more women in his cabinet and he eventually included Bachelet
(Rios Tobar 2009a). This shows that the institutional environment is directly affected by
actors and their strategies, and in Chile feminists have been working hard to influence
electoral and institutional processes which feminists have denounced as strongly

gendered.

The policy process, policy-making and the feminist critique of New
Institutionalism

The literature focusing on the analysis of policy-making has seen a progressive shift
from the emphasis on the role of the state and social evolution towards interest in the
role and agency of actors involved in the policy process, and their ideas and beliefs as
source of their actions. This new research orientation therefore focuses on the cognitive
aspects of policy processes, highlighting “the importance of values, ideas and

representations in the study of public policy” (Surel 2000).

Feminist critiques of comparative politics and New Institutionalism (NI) (see Ch. 3)
highlight the way in which neither theory has focused on sex equality and women’s
rights as a major topic (Htun and Weldon 2010). Htun and Weldon have argued that the
main approaches of comparative politics are strongly biased towards men’s activities
and political participation, which has led feminists to consider the necessity to
“formulate new theories of change in women’s rights” by “moving gender from the

margin to the centre of comparative politics” (2010: 208).

This is also something highlighted by feminist scholars working in the field of Feminist

Institutionalism who are reclaiming a gender-neutral strand of political science.
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Mackay, Kenny and Chappell (2011) highlight the way in which NI conceptions of both
structure and agency are often limited, and “remain an ongoing debate in the field”. The
authors also highlight the deficit in the study of power within NI, with strands of
Historical Institutionalism (HI) for example often putting too much emphasis on “the

power that past decisions hold for future developments” (Mackay et al. 2011: 579).

Power remains at the core of any gender analysis, and feminist notions of agency refute
any static notion of power relations whether on the side of actors or the structures and
institutions. In this sense, new research has been carried out by authors like Thelen
within a HI framework, “arguing that institutional development and change are driven
by ongoing political conflict and contestation” (Mackay et al. 2011: 579). Behind these
initiatives is the concern to not only understand how institutional change occurs, but
also how that change is gendered (Waylen 2013). One way to achieve this is by looking
at the “often ‘hidden’ aspects of political institutions — in particular, the informal
aspects of the executive, legislative, bureaucratic, legal and constitutional arenas — to
highlight the influence informal rules and practices have on institutional design and

outcomes” (Chappell and Waylen 2013).

The literature shows that much research has been done on women and the state in Latin
America (see Ch. 2), especially within the context of transitions to democracy in the
1980s and 1990s. Unfortunately this type of research leaves out many factors that may
sit outside the binary relationship between feminists or women’s movements and the
state. Something similar happens with citizenship studies which also give great
importance to the binary relationship between state and citizens, and certainly
complements the previous approach by looking at power and authority beyond

traditional state boundaries (Molyneux 2000). The studies on citizenship in fact give
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more visibility to the power struggles coming from citizenry and the way they produce
and redefine both citizen’s entitlements and citizenship in front of authorities
(Franceschet and Macdonald 2004). It is therefore imperative to pay more attention to
institutions and look into a wider network of influences, as well as power relations

affecting gendered outcomes in both political and policy processes.

Among the recent initiatives to use a FI and HI approach is the work of Waylen, who
has reviewed our understanding of gender outcomes within the transitions to democracy
different countries have experienced (Waylen 2007). According to Waylen (2007), post-
transition polities do not begin “with a blank slate” and therefore the status quo
affecting gender rights in place during a transition, as well as the institutional legacy of
the non-democratic regime, shape the opportunities actors have to change gender rights
in post-transition periods. This creates specific opportunities or limits for women’s
rights advocates in particular when the legacy of a previous regime is institutionalised

as in the case of Chile.

Regarding institutions and reproductive freedom in Chile, most authors have focused on
abortion and the status quo surrounding its legal status banning the practice under any
circumstance (Blofield 2006; Htun 2003; Macaulay 2006; Waylen 2007). It is
interesting to note that outside of feminist scholarship, the issue of EC has begun to be
highlighted in the analysis of other scholars looking at Concertacion governments and
especially at Bachelet’s government (Couso and Toha 2009; Funk 2009). This shows
that reproductive rights and health have extended beyond a feminist agenda to become a
central part of the agenda of human rights, and EC has come to occupy an important

place next to the abortion debate.
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Therefore, this thesis seeks to provide an in-depth analysis of the emergency
contraception policy process in order to contribute to the knowledge on gender change
to promote SRHR. The judicialisation of EC permits a different approach to institutions
by giving insight into the gendered practices of judicial institutions and actors. Blofield
and Haas (2005), who have carried out work looking at institutions in Chile, argue that
Chile is an ideal case for analysing policies and institutions due to the country’s
stability, its non-democratic institutional structure, its anachronistic legal framework
where the rights of women have been upheld by a women’s movement pressuring for

change, and the presence of political parties willing to join that fight.

Most studies on gendered policy initiatives have focused on the analysis of policy-
making through the study of legal initiatives (Blofield and Haas 2005; Blofield 2006;
Htun 2003). This research is original in that it focuses on a social policy measure
emanating from the executive via the Ministry of Health which produced a
judicialisation process. The policy eventually evolved into an inter-ministerial issue,
which was supported by other executive branches such as SERNAM, to finally become
a bill by presidential initiative as a way to provide the policy with a strong legal and
political legitimacy. This raises questions regarding the role of different institutions,
both formal and informal, within different political and judicial contexts, as well as the
impact of different sets of actors, such as the Church and conservative groups, the

courts and judges, the medical lobby, lawyers and feminists.

Outline of the thesis
This chapter introduced the topic of this research — that is, the policy process for the
distribution of emergency contraception. It introduced the Feminist Institutionalist lens

used for this research that focuses on the role of formal and informal institutions during
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the judicialisation process and their gendered impact for women’s sexual and
reproductive rights and women’s political participation. This chapter also highlighted
the importance of looking at the role of Bachelet as a female president and her

institutional role and power during the process.

Chapter 2 presents the literature review, introducing the main works available on EC
and putting the Chilean case in context with the international debates on EC and SRHR.
The review highlights the political, social and cultural debates affecting SRHR and EC
nationally and internationally. The chapter contrasts the apparent availability of medico-
scientific and legal sources with the lack of gendered feminist and political analysis on
EC available until very recently. The chapter links the literature on EC and SRHR to the
literature on women’s movements and SRHR, gender and politics, and gender and the
state. The chapter ends by discussing how feminists and women’s movements have
engaged with sexuality and reproduction in the last two decades and how institutional
approaches have given much attention to the issue of abortion, thus providing a good

framework of analysis and raising important questions to analyse EC.

Chapter 3 presents the conceptual framework and introduces the methodology. It
evaluates the way in which the literature on FI, judicialisation and policy process have
helped this analysis to look in-depth at the EC policy process and provided an
innovative account of the power dynamics among actors and institutions underlining the
ten-year-long policy “saga”. It reviews current discussions around new institutionalism
and feminism and the necessity to look at institutions with a historical perspective in
order to better approach the analysis of policy-making, as well as women and feminist
organising. The utility of Sabatier’s Advocacy Coalition Framework for the research is

discussed in relation with NI and FI debates. The final section presents the methodology
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and justification for the plan of inquiry and data collection, while also discussing their

limitations.

Chapter 4 presents a gendered historical institutionalist analysis of SRHR and family
planning issues in Chile since the 1960s. It puts particular emphasis on the immediate
pre- and post-authoritarian regimes periods to highlight how the seventeen years of
Pinochet’s brutal rule had a major impact on the shaping of social and political
institutions present in democracy. Using a HI focus, the chapter shows how SRHR and
women’s rights were directly affected by the legacy of the post-authoritarian 1980
Constitution. The chapter shows how the first two democratic Aylwin and Frei
administrations addressed SRHR through the enforcement of the “consensus rule”
imposing a self-censorship on these issues within state institutions such as SERNAM
and amongst politicians and policy-makers. The chapter also shows the limits of the

constitutional reforms of the Lagos administration for SRHR.

Chapters 5a and 5b introduce the pro-SRHR and anti-SRHR advocacy coalitions using
Sabatier’s ACF and the concepts of “deep core” and “policy core” to highlight the
linkages between different actors and between the advocacy coalitions. The chapter
analyses these advocacy’s strategies and belief systems, and actions during the policy
process to evaluate their influence on the process. Chapter 5a focuses on the
conservative actors and their profiles, as well as their links with political parties,
showing the influence of the Catholic Church’s doctrine in their belief-system.
Chapter 5b focuses on the SRHR advocates, policy-makers and the feminist movement
and its impact on policy-making regarding SRHR. The chapter analyses the process
behind the SRHR Bill to illustrate how these actors struggle to maintain long-lasting

strategic alliances to defend SRHR.
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Chapters 6 and 7 review the judicialisation of the EC policy process under the Lagos
and Bachelet presidencies. These chapters show how the post-authoritarian legacy of the
judicial institutions, the criminalisation of abortion and the historical background of the
transition process shaped the manner in which actors and institutions interacted. Both
chapters pay particular attention to the role of judges and their beliefs and actions as
informal institutions of the policy process. Using primary materials and interviews to
bring out rich details, the chapters illustrate the way in which feminists were often cast
aside and how at other times they marginalised themselves from the main processes due
to a historical disenchantment with the political system. It shows that Chile’s transition
has affected civil society’s mobilisation more than might be expected. There has,
however, been a great deal of feminist organising within civil society. SRHR advocates
and in particular the biomedical lobby appear as key actors of the policy process. The
chapters also contrast the way in which Lagos and Bachelet engaged with the EC,
showing how Lagos’ close ties with the political elite of the Concertacion meant he had
no hesitation to put a halt to the EC policy to maintain the consensus. Bachelet, on the
other hand, as Minister of Health and then as president, granted the most crucial
political backing to the issue of EC for more than ten years as part of her wider

commitment to gender equality.

Chapter 8 discusses the sentence of the Constitutional Tribunal against EC and its
political and legal consequences. The chapter shows how the decision by the
Constitutional Tribunal to put a halt to the distribution of EC was highly ideological.
The conservative ruling had the clear purpose to maintain the status quo regarding
women’s rights in the country. The chapter highlights the importance of feminists in the
mass mobilisation against the ruling of the Tribunal and in the way emergency

contraception was reframed as a policy in the public domain to highlight the injustice
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against women and the violation of their rights. The evidence also shows that the short-
lived experience of the movement for the defence of EC is closely linked to internal
disputes within the women’s movement that is divided along political and generational
lines. Finally, the chapter shows how the approval of the Fertility Bill in Congress was a
major success for the constant support granted by Bachelet to EC and how the political
and legal battles for its distribution permitted a change in the discourse affecting

women’s and sexual and reproductive rights.

The last chapter presents the conclusions to my initial questions regarding the roles of
both actors and institutions. It evaluates how the original hypothesis coming from the

literature review applies to the case of EC and the subsequent policy process.
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CHAPTER 2: Locating and Contextualising the Research

Introduction

This chapter introduces the main literature available on emergency contraception, in
particular in relation to the Latin American and Chilean contexts. A significant amount
of the recent literature on EC has emerged from Latin America, showing the increasing
importance of EC for the struggle to promote sexual and reproductive rights as women’s
rights in the region. This review focuses on the political, social and cultural debates
affecting the public health policies advanced by SRHR advocates to make EC available
to women nationally and internationally. The Chilean case is of particular interest since
the challenge to EC has been constant since the end of the 1990s when the issue first
appeared on the political agenda. In the Chilean case, studies find strong similarities
with the scientific, legal, moral and political controversies surrounding EC at the

regional and international levels.

The chapter begins with an overview of the main studies and moves into the main issues
and gaps in the literature. It contrasts the apparent availability of medico-scientific and
legal sources with the lack of gendered feminist and political analysis up until very
recently. The first section focuses on EC itself, whereas the final section concentrates on
the literature on women’s movements and SRHR in Latin America and Chile. It seeks to
understand how feminists and women’s groups have engaged with sexuality and
reproduction issues. The review places the Chilean context within the regional context
in an effort to show how, at times, similar debates have led to different outcomes. In
doing so, it locates this research within the wider literature on SRHR and women’s

rights in Latin America.
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This chapter argues that there are elements in the literature on feminism, gender,
sexuality and reproduction that are useful to the analysis of the role of feminists and
women’s health advocates during the EC battles, yet the literature lacks studies focusing
on the importance of policy initiatives to distribute EC for the feminist agenda in Chile
and the region. This thesis contributes to the literature precisely by addressing this void,
and by looking into the links between the participation of feminists and women’s
movements in the EC battles and the role of doctors, lawyers and the Church in Chile. It
pays particular attention to the strategic alliances between feminists and doctors, the
Church and the medical lobby, as well as to the importance of institutions for feminist

participation and discourses on sexuality and reproduction in Chile and the region.

General overview of the literature

Until the mid-2000s most international research on EC, including in Latin America —
unlike most research on SRHR and abortion — was located within the medical and legal
scholarship rather than the gender and politics, or feminist literature. Scientific
publications principally dealt with the mechanism of action of Levonorgestrel, the main
component of EC. The first body of articles showcases the results of experiments that
demonstrate that EC is not abortifacient, while others include fierce debates and
scientific discussions via letters to the journals of those questioning the results of such
experiments (Croxatto 2007b; Durand et al. 2001; No¢ et al. 2010, 2011a; Novikova et

al. 2007; Puccetti et al. 2012).

A second strand of articles and publications discusses the importance of EC for SRHR
and women’s bodily autonomy found in journals such as Contraception, Health and
Human Rights, International Journal of Gynaecology and Obstetrics, Revista

Panamericana de Salud Publica, and Population (Cardenas 2009, 2010; Cook et al.
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2001; Croxatto and Diaz Fernandez 2006; Diaz et al. 2003; Hevia 2012; ICMER
(Instituto Chileno de Medicina Reproductiva) 1999; Novikova et al. 2007; Principal et
al. 2003; Wynn et al. 2011). The obvious scientific and medical component of the
debates and research on EC explains its importance from a public health point of view
to promote reproductive health. The apparent missing feminist gendered analysis on EC
may be explained by Germain and Liljestrand’s (2009) argument suggesting that it is
often national societies of obstetrics and gynaecology that have led most initiatives on

SRHR worldwide.

The exceptions to this lack of gendered perspectives are to be found in articles
published, for example, in Reproductive Health Matters, an international journal
committed to supporting and promoting sexual and reproductive health and rights. The
journal brings together the voices of medical, legal, and women’s rights practitioners
and advocates working on these issues, highlighting the role of alliances between these
actors. For instance, Heimburger et al. (2003) focus on the strategic advocacy carried
out by the International Planned Parenthood Federation (IPPF) — the international
umbrella organisation of family planning agencies — to promote EC within health
reforms taking place in Latin America. They highlight how in Colombia, for example,
the alliances with feminist groups contributed to a positive final outcome for the

legalisation and distribution of EC.

A similar point is made by Chavez and Coe (2007) who discuss how in Peru —a USAID
aid-recipient country — from 2001 onwards, the US government tried to promote its
conservative agenda despite the fact that EC was part of a policy by the Peruvian
government. It imposed the adoption of a “neutral” position on EC on the NGO

recipients of aid, and pressured the Peruvian government to remove EC from its SRHR
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norms. This directly affected both women’s accces to this contraceptive method and the
work being done on the ground by feminist organisations to make it more available.
Alliances between national and international coalitions, including women’s health and
biomedical organisations, proved important when pressuring the US government to
review its position and defending EC at the Supreme Court, as well as at the Women’s

Rights Ombudsman.

Faundes et al. (2007) and Heimburger et al. (2002) have also highlighted the role of
alliances between the medical establishment and other civil society groups, including
women’s health advocates, within the work of the International Consortium for
Emergency Contraception (ICEC), an international “umbrella organisation™ gathering
“feminist and organisations at the national and local level [to] provide grassroots
support for emergency contraception, the regional bodies give scientific and
professional credibility to the arguments national and regional governmental and non-
governmental organisations working to promote EC and SRHR” (Fatindes et al. 2007:
133). Faundes et al. highlight the important role “played by the research institutions and
individual researchers who have provided the scientific evidence” who sometimes have
gone beyond their scientific research role and “have also played an important role in the

defence of access to emergency contraception” (2007: 133).

Despite mentioning feminism and women’s health advocates, these types of articles
remain located within a public health analysis of the EC policy process, contributing
mostly to an understanding of the role of institutions such as the ministries of health and
the medical lobby around EC distribution. In contrast, this study seeks to address the
lack of research on the role of feminists and women’s health advocates as key actors of

these policy processes. By paying closer attention to the roles played by feminists and
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women’s advocates in forming these alliances, we can obtain a clearer vision of the

interactions of actors and the institutional frameworks they face.

Since 2010, gendered political contributions on EC are to be found in recent
publications by UNRISD and in Third World Quarterly where authors have shown a
renewed interest in the role of religion and religious institutions in the policy-making
process affecting the promotion of women’s rights. Using a gender and politics focus,
Guzman and Seibert (2010) analyse the way in which the issue of EC has been affected
by the influence of the Catholic and Evangelical churches in policies aimed at

improving women’s autonomy to exercise their sexual and reproductive rights in Chile.

Guzman et al. (2010) also look at emergency contraception, and the issue of sexual
education to measure the influence of the Catholic and Evangelical churches on policies
related to the advancement of women’s rights in Chile’s political arena, and highlight
the role of different actors and their ideological and power positions. They conclude that
with time the government has become increasingly inclined to resist the Catholic
Church’s influence, and this is probably due to a political context where the
authoritarian enclaves of the past dictatorship, present for more than twenty years, have
started to fade and society has become more liberal. Their analysis is optimistic, and
highlights that the SRHR movement has been fortified within the feminist movement
and, “the appearance of different discourses and social practices with regard to family
and sexuality have and will further debilitate the hegemony of the Catholic Church”

(Hurtado and Dides 2004 cited in Guzman et al. 2010: 984).

Finally Razavi and Jenichen (2010) have carried out a global comparative analysis on
the influence of religion as a political force affecting the struggles for gender equality in

diverse political and social contexts around the world. Their assessment concluded that
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democratisation processes have sometimes empowered feminist groups and women’s
advocates seeking reform, while in other contexts they have reinforced the power of
religious institutions opposed to the advancement of gender equality and feminist
discourses. This research engages with their argument by showing how the post-
authoritarian institutional framework still in place within the judiciary has helped

conservative forces to hold on to their last power strongholds.

The works mentioned above represent a growing concern for feminists struggling to
promote women'’s rights, and in particular sexual and reproductive rights in the face of
organised opposition by fundamentalist religious groups in the national and
international agendas. Sexuality and reproduction have indeed become crucial “sites of
intense public contestation between conservative religious actors wishing to regulate
them based on some transcendent moral principle, and feminist and other human rights
advocates basing their claims on pluralist and time-and-context specific solutions”
(Razavi and Jenichen 2010: 833). Therefore, this research takes into consideration this
renewed interest on the plurality of actors and institutions involved in the policy
processes affecting women’s SRHR by paying specific attention to the confrontation

between feminist perspectives and the Church dogma and their allies in Chile.

In this sense, the recent work on abortion by Reuterswaerd et al. is particularly
insightful for the case of EC. The authors’ proposition to look at the state and its judicial
arena in order to better grasp the complexities of policy processes regarding sexual and
reproductive rights and the way feminists navigate these spheres of power is especially
relevant (Reuterswaerd et al. 2011). They also highlight the importance of looking at
strategic alliances and analysing women’s groups and feminists as one group of actors

among many others, to get a better sense of their participation in the process. Their
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work is an important contribution to research focusing on EC from a legal perspective.
This research aims to provide a gendered political analysis of the policy process behind
the distribution of EC with a specific emphasis on judicial processes as key components

for our understanding of gender policy reform and feminist activism worldwide.

The legal view on women’s SRHR and the judicialisation of EC

In the past twenty five years there has been increasing opposition by conservative
groups worldwide to the very notion of sexual and reproductive rights. Due to their
nature, and their redefinition as “rights” since the 1990s at the Beijing and Cairo UN
Conferences, sexuality and reproduction issues are likely to be challenged in court more
frequently in future by their opponents. In fact, feminists have highlighted the
connection between SRHR and social justice (Berer 2004), as well as citizenship, which
are both deeply gendered concepts (Lister 1997; Mouffe 2005). The way feminists have
approached sexual and reproductive rights has involved looking at these rights beyond
an individualist tradition to redefine them as “social rights” (Corréa and Petchesky
1996), coupled with the move by countries in recent years to incorporate reproductive
rights into their constitutions and legal codes (Fellmeth 2000). This implies in feminist
terms that there has been growing recognition of a woman’s right to choose — the initial
meaning of reproductive rights (Berer 1988: 24). However, in practice the right of
women to control their reproductive lives has been, and is increasingly being,
challenged in courts, posing problems for their access to health services (Cook and

Dickens 2009).

There is a regional and worldwide context of judicial battles regarding the access to
reproductive health services and contraceptive methods that influenced the

judicialisation of the process in Chile, just as has happened elsewhere. In many
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countries in Latin America (Amuchastegui et al. 2010; Cardenas 2009, 2010; Fatindes et
al. 2007; Heimburger, Gras, and Guedes 2003), in the US and Canada (Davidoff and
Trussell 2006; Wynn et al. 2011), as well as in Europe (Cook 2011) conservative and
religious groups have opposed EC’s distribution and approval as an authorised drug via

the courts.

Chile and Argentina were among the first countries where the controversy between
religious ideology and scientific knowledge in this field emerged, and where similar
judicial tactics were used to prevent the distribution of EC (Heimburger, Gras, and
Guedes 2003). In both countries the influence of the Catholic Church is strong and their
proximity probably helped the sharing of information amongst opponents and
supporters of EC. Brazil and Colombia have also been used as examples of effective
health policy advocacy and reform promotion in the region (Heimburger, Gras, and
Guedes 2003). Heimburger et al. (2003) explain that in both countries EC was easily
included as part of health norms by the authorities and its distribution faced little
opposition. This was partly due to the decentralisation of health services in Brazil, and
the health reforms that started in 1993 in Colombia, leading to a rights-based approach
to health within the universal care system allowing women’s groups and advocacy
organisations to monitor the compliance of the Colombian state with its international

commitments on SRHR (Heimburger et al. 2003).

What is particular to Latin America, as is the case with Chile, is that a common attack
on EC is centred around the promotion of laws to protect human life from conception,
and claims that EC is abortifacient (Cook et al. 2001). This has led to a significant shift
in the abortion debate and the “right to life” to the arena of contraception (Cook 2011),

challenging longstanding rights acquired by women. The legal research by Rebecca
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Cook et al. (2001) in this sense represents an important contribution, since they
highlighted very early on the political elements behind the legal challenges to EC,
especially in Latin America, in particular the use and promotion of the legal status of the
unborn as a counteraction against women’s bodily autonomy and rights. Cook et al. are
persuasive in arguing that abortion has been linked to contraception. Therefore, we
cannot understand the current battles surrounding EC without linking them to previous
and ongoing abortion battles in Latin America. In the case of Chile, this is especially
relevant since abortion is forbidden under any circumstances. The research therefore
aims to link the findings on EC to a wider understanding of the processes and debates

affecting the liberalisation of abortion in Chile.

This research shows there is a strong ideological component in the legal strategies of
conservative and religious lobbies against EC. A good example is the legal argument
used in Chile by the Constitutional Tribunal — and which had been used elsewhere in
Latin America — called “duda razonable” (reasonable doubt) (Cardenas 2010), which
allows judges to justify their opposition to not uphold women’s reproductive rights
under constitutional law. This ideological battle on the constitutional understanding of
the right to life, the rights of the unborn and the way life is defined, shows the power of
culture and religion in legal debates. Judges in Chile, in this sense, played a key role in
the way they decided to engage with reproductive rights and women’s rights. This
highlights the importance of focusing on the judicial politics surrounding women’s
rights and of questioning the limits of judges’ impartiality within specific gender
regimes. This is the focus of the rich literature on judicialisation (see Ch. 3) that since
the mid-2000s has begun to engage with SRHR issues, and is composed of a mixture of
published articles and conference proceedings (Casas Becerra 2004a; Melzi 2005; Pefias

Defago 2009; Ruibal 2011).
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The EC “saga” in Chile

The introduction of EC in Chile — dubbed by Fatndes et al. (2007) as the most “furious”
struggle for EC in the region — was the result of a health policy initiative to reduce the
rate of teenage pregnancies in Chile. Teenage pregnancy has been related to poverty and
discrimination issues, and, as suggested by Valdés and Guajardo (2007: 61), despite
efforts has become a public health issue since it has not been reduced over the last two
decades, following a regional trend (ECLAC and UNICEF 2007: 5). The policy aim
was to make EC available to all women above the age of 14, as well as to victims of
sexual violence to prevent unwanted pregnancies. The fertility guidelines published
under the Bachelet administration, contain an explicit acknowledgement of the
contribution of a rights-based approach which positions women as “active social
subjects, with autonomy, and who due to the social construction of the feminine still in

place, perform multiple roles in society” (MINSAL et al 2006 : 7).

Chilean scholars have produced a large amount of publications on this topic as the legal
battles for EC have developed over the last decade. The work by the lawyer Lidia Casas
on EC is without doubt one of the most important sources of detailed information on the
legal stages and challenges faced by the supporters of EC during the ten years of legal
challenges (Casas B. 2001; Casas Becerra 2004a, 2008; Casas and Contesse 2006) , for
which she coined the term “the saga” of EC (Casas Becerra 2008). She shows the long
and often contradictory ways in which the courts and the opponents to EC distribution
built their legal strategies. Casas has substantial experience working on SRHR and

women’s rights in Chile, and particularly abortion.!® She has also been an important

19 Her publications on abortion and the criminalisation of women in Chile have become unavoidable
references (Casas Becerra 1997; Shepard and Casas Becerra 2007).
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contributor to networks working on EC and SRHR in the region.!! In this sense she has
contributed to linking what happened to EC in Chile with similar litigation strategies
and tactics used in Peru and Mexico, such as the common use of ‘“conscientious
objection” by conservative opponents (Casas 2009). Her emphasis on promoting
women’s reproductive freedom and autonomy has been a constant theme in her work,
denouncing the way in which laws maintain a certain gender order and limit women’s

control over their bodies (Casas Becerra 2004b; Casas 2008).

Casas sustains that since the restoration of democracy in 1990, there has been “a
constant state of tension between those who want greater autonomy for women and
those who continue to fight family planning programs in effect since the 1960s” (Casas
Becerra 2004b: 428). Casas denounces the new democratic government’s indecisiveness
in recognising “the full citizenship for women and ending the constraints imposed on
them by outdated traditions and laws” (Casas Becerra 2004b: 428). This has been
reinforced by the moral crusade carried forward by the political right and economic elite
that has been permeated by extremist Catholic groups such as the Opus Dei and
Legionnaires of Christ (Casas Becerra 2004b: 428). According to Casas, the success of
these groups’ strategy has been the ability to limit “the political debate by focusing on
technical issues, such as the approval of dedicated emergency contraception” (Casas
Becerra 2004b: 428). They were also successful in mounting resistance from
pharmacists arguing “conscientious objection” to EC, and also threatened
pharmaceutical companies wanting to sell EC to the Ministry of Health (Casas Becerra

2008). These are tactics that were also used by pro-life and conservative groups

! She has also been a contributor together with other crucial advocates of EC in Redes Laicas, the secular
network working on reproductive issues in Latin America (Schiappacasse et al. 2003).
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elsewhere in Latin and North America (Faundes et al. 2007; Fenton and Lomasky 2005;

Wynn et al. 2011).

Casas questions the extent to which the women’s movements and feminist groups have
been able to influence the reproductive rights agenda in Chile. She is openly critical of
their limited capacity to forge alliances and mobilise with other actors:

The ability to mobilize women in this area was limited, owing perhaps to a marked
inability to forge alliances and a keen readiness to needlessly label all those who

do not share their views. (Casas Becerra 2004b: 429)

For Casas, alliance building is therefore closely related to the belief-system of the
actors trying to work together. However, she also acknowledges that reproductive
issues are sensitive for most political and social actors:

Most public figures tread very carefully on the issue of reproduction, particularly
abortion. This is true of traditional political actors and members of the academic
community who acted in defiance of the progressive position Chileans consistently

stated in opinion polls. (Casas Becerra 2004b: 429)

Although Casas’ work provides the most detailed account of the legal battles and
challenges faced by human rights, biomedical and women’s health advocates in their
quest to support the distribution of EC between 2001 and 2008, most of her contribution
remains in the sphere of legal analysis. The legal nature of her work does not provide a
deeper analysis on the impact of feminism and women’s health advocates on the EC
policy process of which she is very critical. The importance of feminist discourses,
however, cannot be underestimated, especially when this discourse is the engine of a
rights-based discourse. Wynn et al. (Wynn et al. 2011) compare the discourses used to
support the distribution of EC in Canada and the US and highlight how the “harm
reduction” argument used in public health is not sufficient to advance women’s rights in

the long-term:
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Reframing the debate around rights and toward a positive view of women, their
sexuality, and their right to make informed decisions about their reproductive and
sexual health abruptly shifts the perspective... The language of fair and equitable
access to health care services and products may be less hegemonic than that of
health and science, but it is less vulnerable to co-optation. (Wynn et al. 2011: 262-
263)

This research endeavours to build on Casas’ work and contributes to the missing 2008-
2010 period during the judicial process at the Constitutional Tribunal. In the first
instance the EC policy process followed a regular internal policy process despite the
fact that, as stated by Casas, previous efforts — namely, the sterilisation guidelines a few
years before — had proved to have a limited impact on reproductive rights. This was due
to changes in political leadership within the government, and the fact that the issue was

kept away from a public opinion debate (Casas Becerra 2004b: 440).

The sociological work by the Chilean scholar Claudia Dides also complements the work
by Casas and brings to light the power of ideas and beliefs. In her research on the
conservative discourses surrounding the debate on emergency contraception, Dides
(2006) highlights how “science” and the “scientific discourse” were instrumentalised by
conservative forces to legitimise their worldviews and therefore ultimately becoming a
key source of power. She also highlights the role played by human rights, women’s
rights and SRHR advocates in a political context where conservative groups have a
clear advantage in the access to mass media and therefore the channels to inform and

influence public opinion on these debates.

Thus, according to Dides, the EC legal battles have become a symbol of a much deeper
politico-ideological struggle that has been taking in place in Chile since the 1990s

regarding SRHR (2006: 12). As she explains, this transition was marked by the constant
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tension between modernising efforts and conservative resistance in a society trying to
come to terms with new understandings of sexuality and reproduction (Dides Castillo
2006). Thus, the way in which Dides inserts the debates surrounding EC within the

transition to democracy in Chile is particularly useful for this study (2006: 13).

It has been well-documented that the transition to democracy had a major impact on
Chilean institutions and social movements, in particular the women’s movement, due to
the gendered component of such transition (Waylen 2007, 2010). Yet we do not have a
clear account of how this played out during the ten-year legal battles on EC.
Unfortunately the research by Dides only covered the years between 2001 and 2005,
therefore the second part of the judicialisation of EC at the Constitutional Tribunal
under Bachelet’s administration remain unexplored. This research supplements this void
in the literature to contrast and explore how conservative and progressive discourses
were affected by this new series of legal battles, shaped by different actors and

institutions, religious or not.

Finally, publications by doctors and members of the biomedical lobby contribute the
most up-to-date scientific evidence and arguments to support this public health policy.
From the very beginning members of the biomedical establishment carried out research
on the acceptability of EC among the target population for the policy from a gender
perspective (Diaz et al. 2003; Vidal Pollarolo 2002). This mirrors what had been done
internationally and in developed countries to support EC distribution (Ellertson et al.
2000). The result was an overwhelmingly positive reception for this new contraceptive

method.

In Chile this work was carried out by the Chilean Institute for Reproductive Medicine

(ICMER), which was a key advocating organisation for EC, and a close partner of the
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Ministry of Health from the beginning until the end of the policy process. There, Dr
Horacio Croxatto’s work was published in parallel to the majority of purely scientific
research on the mechanisms of action of EC carried out by an international team of
scientists of which Croxatto was a member (Croxatto 2007a; No¢ et al. 2010, 2011a,

2011b; Novikova et al. 2007).

Dr Croxatto and Dr Diaz, co-founders of ICMER, published jointly on the importance
of supporting EC from a human rights perspective, and issued public statements based
on the existing evidence that EC is not abortifacient (see Croxatto and Ortiz 2006).
Croxatto also wrote in a well-known theological journal criticising the unfounded
claims and challenges against EC by conservative groups and the way they dismissed
evidence-based arguments without having evidence themselves to sustain their claims
(Croxatto Avoni 2004). This ideological battle within the Chilean scientific community
was intense and often took the form of exchanges of letters, not only in international
academic journals but also in well-known local newspapers where they could be read by
the public. As Wittig (2005) argues, scientist members of conservative groups often
avoid the well-established rules of engagement for serious scientific debate and conflict
resolution, and instead resort to strategic resources or “movidas falaces” (treacherous
moves) to avoid acknowledging the sound arguments advanced by their opponents. As
will be discussed in Ch. 7, this took place during the sessions at the Constitutional Court
and in previous legal processes, putting the medical lobby at the centre of the technical

debates.

The EC pill and the controversy surrounding it

The current problem faced by the proponents of EC is that it is being challenged

internationally by different conservative forces, and in particular by the Catholic Church
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whose take on sexuality and reproduction is simply opposed to the ideals of individual
freedom, bodily autonomy, gender equality and women’s empowerment — this is, all
moral stances that support the international SRHR agenda (Cardenas 2009). As
explained by Croxatto and Diaz, allowing those conservative voices “appealing to moral
values that are not universally shared in pluralistic societies” restricts the choice of
women and men to control their fertility and violates not only people’s freedom of

conscience but also their human rights (2006: 311).

The Catholic Church’s international mobilisation against SRHR and EC

The Vatican has launched a worldwide campaign against SRHR to oppose most forms
of family planning and sexual education, including in the fight against HIV and AIDS,
abortion and the advancement of homosexual rights, with a special emphasis over the
last decade on emergency contraception, including in contexts where it is desperately

needed, such as in post-conflict situations'? (Radford Ruether 2008: 189).

The opposition of the Catholic Church to EC is part of a belief whereby sexuality and
reproduction cannot be separated and must be considered a matter for married couples
since “marriage and in its indissoluble unity [is] the only setting worthy of truly
responsible procreation” (Congregation for the Doctrine of the Faith 1987). This
justifies the Church’s opposition to any rights of adolescents to confidentiality and
access to SRHR, as well as the concept of bodily autonomy and women’s right to

choose.

Catholicism contains set views on gender relations. Craske (1999) has highlighted how

in Latin America this is visible in the weight of Marianismo in society. Marianismo

12 The Catholic Church voiced its opposition to refugee women in Kosovo who had been raped, and Pope
John Paul IT asked these Bosnian Muslim women to “accept the enemy into them” and carry the
pregnancies to term (Radford Ruether 2008: 190).
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defines the ideal of womanhood as self-abnegating motherhood (Craske 1999: 12) and
this focus on motherhood “is a potent cultural symbol” reinforced by the Catholic
Church (Craske 1999: 196). Craske (1999) explains that motherhood on occasions had
been “a strategically useful mobilizing point” and therefore it had been politicised as a
means to advance women’s demands. Marianismo hence has played an important role in
the definitions of policies aiming at expanding women’s rights (Craske 1999). Yet some
have argued that despite the weight of Marianismo, “women’s cultural roles in the
region are in flux” (Drogus 1994), creating new spaces for the interaction between

religion and gender issues, including SRHR.

The Vatican forging international alliances and the resistance of global civil society

The international success that the Vatican has had in hindering the advances of the
SRHR agenda through negotiations and through “the construction of a hegemonic
discourse on abortion and contraception, has confirmed its importance and
presence as a political actor” (Sjorup 1999) at the local, regional and global levels.
The Catholic Church has been particularly successful in establishing its
understanding of “life” and “life’s beginning” from fertilisation. A fertilised egg
represents for the Catholic credo a potential life that needs protection from its
conception. This puts the Church in the position of opposing anything that can
affect the development of the fertilised egg. For the Church, despite all the recent
scientific evidence, EC is abortive and therefore is illegal. As clearly stated by the
Pontifical Academy of Life (2000):

... the proven “anti-implantation” action of the morning-after pill is really nothing
other than a chemically induced abortion. It is neither intellectually consistent nor
scientifically justifiable to say that we are not dealing with the same thing... those
who ask for or offer this pill are seeking the direct termination of a possible

pregnancy already in progress, just as in the case of abortion. Pregnancy, in fact,
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begins with fertilization and not with the implantation of the blastocyst in the

uterine wall...

Linking EC to abortion has important implications. On abortion — as the Holy See
indicated in its position paper addressed to women during the Beijing conference in
1995 — the Church has the view that “[a]bortion is not a problem uniquely concerning
women; it also involves men and society” (Priests for Life 1995). This sustains their
direct challenge to feminist views on bodily autonomy or even privacy and self-

determination arguments.

Kissling has noted how “the oppositional role to the International Conference on
Population and Development (ICPD) played by conservative religious groups,
especially the Vatican... has not diminished since the conference took place in 1994”
(2009: 211). The Vatican has also found a key ally in the US government, under the
Bush administration (Radford Ruether 2008: 189), forging unexpected alliances to
oppose the SRHR agenda.'’ It has also benefited in the rise of an international
conservative lobby against sexual and reproductive rights, which has been legitimised
since 2001 within the US government’s foreign policy at the UN conferences and

meetings in particular (Germain and Liljestrand 2009: 186).

The Bush administration’s opposition meant the international community of SRHR
advocates had to concentrate their efforts on protecting the advances gained over the
previous decade rather than furthering the SRHR agenda internationally and nationally
(Germain and Liljestrand 2009; Radford Ruether 2008). Girard argues that considering

the incessant and well-orchestrated opposition to SRHR since the mid-1990s, “activists

13 The Vatican has also found unexpected allies in international fora to sustain its attacks on the SRHR
agenda, this includes right-wing Protestants and Muslims, including countries such as Iran, Libya and
Sudan (Girard 2002; Radford Ruether 2008).
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can take pride in the fact that the ICPD and Beijing agreements have been preserved.
Women’s health advocates and progressive governments weathered the storm, and

successfully pushed back attacks on sexual and reproductive health” (2009: 181).

For Kissling, the “vehemence and sometimes viciousness with which conservative
religious groups still struggle against public policies that support the rather modest
reproductive health objectives developed at the ICPD is a primary obstacle to improving
services and creating political will in favour of sexual and reproductive health and rights
worldwide” (2009: 211). This has prompted resistance from global civil society and in

particular women’s rights groups.

Women’s groups among Catholics, for example, have launched international campaigns
to oppose the monopoly of the Church’s views in these debates (Radford Ruether 2006).
This is allowing Catholic women all over the continent to articulate an opposition to the
Church’s teachings and dogma (Radford Ruether 2008). Working from a feminist
theology point of view, groups like Catholics for a Free Choice have challenged the
doctrine of the Church regarding abortion and reproduction (Hurst 2004; Red
Latinoamericana de Catolicas por el Derecho a Decidir 2007), denouncing the influence
of the most fundamentalist groups within the Church such as Opus Dei (Catholics for a
Free Choice 1997), and most importantly have highlighted the contradiction in the
bishops’ opposition to EC while most Catholics support its distribution (International

Consortium for Emergency Contraception and Catholics for a Free Choice 2011).

Resistance from within the Catholic community is important because, as Sjorup (1999)
has shown, in Latin America and in Chile in particular, there has always been space
within the Catholic doctrine to challenge the top-down messages of the Vatican, and

Catholic women worldwide have historically negotiated their relationship with
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feminism (Ecklund and Howard 2003). This breaks a static or path-dependent view on
the politics of reproduction and sexuality and provides a space for the agency of women

and other actors in a Catholic-dominated context.

The Church and SRHR in Chile

With the Catholic Church having established itself as a main political player in the
transition to Democracy, and the left having conceded an overrepresentation to
conservative forces in Congress, the space for negotiation on these issues was minimal.
As explained by Guzman and Seibert, “Sexual and Reproductive Rights constitute the
most prominent area of political confrontation between the Catholic Church and
progressive movements” (2010: 3). In Chile, the Catholic hierarchy is closely linked to
the economic and political elite who identify themselves as practising Catholics and
belong to very selective Catholic groups (Thumala 2007). These strong alliances
through a new understanding of religion for the elite have erased the presence of
popular Catholicism — in particular the theology of liberation and Jesuit influence that
favoured more progressive debates in the 1960s (Craske 1999; Sjorup 1999) — giving
the Church the upper hand to influence policy-making since democracy was re-

established in 1990 (Blofield 2006).

The attack on scientific evidence and evidence-based health policies

A crucial aspect of the EC controversy and the struggles for SRHR is how conservative
groups and in particular the Catholic Church have constantly tried to dismiss scientific
knowledge and evidence-based arguments when they contradict their faith-based beliefs
(Fatndes et al. 2007; Martin 2004). As argued by Buse et al., “[p]olitical factors are
often pivotal in the policy process” to counter this challenge since:

They can determine which sexual and reproductive health issues are included in

national policy agendas, which evidence is examined (or excluded), which policy
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alternatives are considered (and ultimately adopted), and the degree to which they

are implemented. (2006: 2101)

The pro-choice medical establishment and civil society groups working on EC that
founded the ICEC in 2000,'# came together to establish international and regional
alliances to face the assault on scientific evidence in the legal and political challenges
around EC (Martin 2004). ICEC allowed these actors to organise and share information
and experiences to counter the conservative attack on EC, as well as disseminating their
opinions and scientific findings to support their position, bringing together academics,
scientists, parliamentarians, and civil society groups (Fatundes et al. 2007; Martin 2004).
ICEC was particularly successful in the first years when many countries quickly
adopted a formal policy on EC and had legalised the drug (Martin 2004). In Chile, the
national section of ICEC from very early on brought together biomedical organisations,

lawyers and even feminists groups (Diaz and Schiappacasse 2012).

In some circumstances, the challenge to evidence-based policies has taken the form of
scientific exchanges in scientific journals such as Contraception and Human
Reproduction where the existing research carried out by doctors working on EC has
been openly challenged by fellow scientists, often linked to Catholic institutions or the
new conservative right in the US (H. Croxatto 2007b; Mena 2005; No¢ et al. 2011b;
Puccetti et al. 2012). This shows the level of sophistication and visibility that the lobby
against EC has obtained, something also observed with other reproductive issues in the

last decade (Fenton 2006).

14 The ICEC is known in Spanish as Consorcio Latinoamericano de Anticoncepcion de Emergencia
(CLAE) and was founded in October 2000. Since then it organised many regional conferences that
allowed a closer relationship between all actors working on the issue and especially information sharing
and dissemination as a strategy.
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This means the anti-choice lobby has diversified and is able to pursue sophisticated
legal strategies regarding sexual and reproductive rights in the courts. The fact that
current battles taking place at the courts all over the continent are of an ideological
nature means religious ideas and beliefs are permeating institutions seeking to structure
the way reproductive rights are defined and upheld. Casas argues that in Chile judges
are particularly susceptible to conservative views when it comes to reproduction (Casas
Becerra 2004b), something that confirms what is sustained in the judicialisation
literature on the conservatism of the judicial power in Chile in general (Scribner 2011).
This matters because feminists have long-argued and shown that “[p]ower operates
through discourse to fix a certain construction of gender relations as dominant and
marginalize or exclude counter-discourses, therefore constraining and bounding the

agency of female actors, including feminists” (Mackay 2011: 192).

The role of the medical establishment

Health professionals and scientists can be strong defenders of sexual and reproductive
rights, but at times they have also joined the ranks of anti-choice coalitions. This poses
new challenges for feminists in particular since doctors have historically dominated the
debates regarding reproduction — in particular abortion (Engeli 2009) — and are
increasingly doing so in current legal debates around issues such as assisted

reproduction (Engeli 2009; Fenton 2006).

The Catholic Church in particular counts on the support of numerous health and legal
professionals via its universities, hospitals and research centres in many countries,
which were at the forefront of the opposition to EC by the Church in the late 1990s
(Faundes et al. 2007). Chile’s experience in this sense is no different to the rest of the

region (Blofield 2006; Dides Castillo 2006a; Haas 2010). Even the presence of
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proactive new pro-life NGOs and groups linked to US pro-life movements opposing EC

is a common pattern (Faundes et al. 2007).

The literature shows that divisions within the medical profession may affect the success
of progressive laws and policies. For Engeli, “the strong coherence within the medical
community explains a great deal of the variation between reproduction policies” (2009:
64). The literature seems to indicate that congruence among physicians would lead to
more restrictive laws based on self-regulation established by doctors, while division or
“fragmentation” would allow for more permissive policy-making (Varone et al. 2006
cited in Engeli 2009: 67). This is sometimes due to the fact that when faced with a
polarised or fragmented medical profession, the state cannot rely on physicians to settle

a controversy and produce a clear policy (Engeli 2007 cited in Engeli 2009).

The question is whether in contexts where we know physicians are divided due to
strong religious influences, yet are actively involved in lobbying — such as in the case of
Chile with EC — the cohesion or division of the medical establishment, including
doctors, scientists and science or medicine-related advocates, will affect its capacity for
impact during the policy process and its relation with other actors and institutions. If
one takes the case of a Catholic country such as Italy, the literature tends to highlight
that the positive effect of fragmentation amongst doctors does not apply (Engeli 2009;
Fenton 2006). Doctors in Italy where Catholicism is very influential are not a cohesive
group with one clear and united set of beliefs (Varone, Rothmayr, and Montpetit 2006).
In the case of assisted reproductive technologies, they are highly fragmented along the
religion versus secularity lines, giving the Church the upper hand in influencing law-

makers and State institutions and producing a highly restrictive law (Fenton 2006).
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It is therefore crucial to look at the role of physicians in the policy process and within
alliances. Mala Htun’s seminal “Sex and the State”, a comparative study on abortion,
divorce and family laws in Argentina, Brazil and Chile, highlights the role played by
“‘issue networks’ — elite coalitions of lawyers, feminist activists, doctors, legislators,
and state officials — in bringing about policy change” (2003: 5). Htun (2003) argues that
sometimes members of issue networks, such as lawyers, are not necessarily feminists
yet can play decisive roles in gender policy outcomes. She also emphasises that doctors
have forged an important “network™ around reproductive issues, in particular abortion,

often at times when women’s groups were not particularly active or united (Htun 2003).

The role of strategic alliances in promoting SRHR

The literature shows that alliances and strategic litigation have proved key in advancing
the SRHR agenda (Cabal, Roa, and Sepulveda-Oliva 2003). This was the case in
Colombia at the Constitutional Court to legalise abortion (Reuterswaerd et al. 2011),
and internationally and nationally to implement sexual and reproductive health and
rights’ agreements (Germain and Liljestrand 2009). Although the literature highlights
how, since the 1980s, biomedical and health institutions, as well as researchers working
on these issues, have become key allies of women’s health advocates, it also points to
the fact that these alliances are not always easy to achieve internationally or nationally
(Fenton 2006; Germain and Liljestrand 2009). In fact, at times disagreements have been
too significant and these groups have refused to work with each other (Germain and
Liljestrand 2009). This poses specific challenges for those women’s advocates and
feminist groups promoting and defending reproductive rights across the Latin American
region where often the initiatives around SRHR have been led by national societies of

obstetrics and gynaecology (Germain and Liljestrand 2009).
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Feminists have historically entered the arena of SRHR from a different perspective to
health professionals, scientists and lawyers. Since the 1980s and 1990s, feminist views
on sexuality and reproduction have been inserted in the context of democratisation, and
are therefore often linked to struggles around citizenship which defines the body as a
new public space of political struggle (Avila 2001; Escobar & Harcourt 2005, cited in
Conciencia Latinoamericana 2006: 42). This new optic on the “political body” was
supposed to allow them to build and widen alliances with other social movements and

actors (Conciencia Latinoamericana 2006: 43).

In this context, therefore, the relationship between feminists and other groups working
on matters of reproduction and sexuality, in particular doctors, has often been
accompanied by distrust towards the biomedical, religious, and state frameworks around
the body and gender equality (Catdlicas por el Derecho a Decidir-Conciencia
Latinoamericana 2006). A good example of this historical tension is the struggles for
the legalisation of abortion in the 1970s which had to do with the de-medicalisation of
birth and promoting more respect for women’s bodies especially from the medical

profession (Fenton 2006).

The existence of the ICEC confirms a tendency to work together, but the experience of
working jointly at the local level has not been systematically explored. This is important
because the reticence to create real joint strategies and alliances may be affecting the
way in which women’s health advocates and feminist groups engage with the medical
profession and other important players in the field such as lawyers. This research
explores if such alliances were created in Chile, what their nature would be and whether
the different actors of the pro-SRHR coalition would work effectively or not on the

ground during the EC policy process. In doing so, the research engages with the
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argument advanced by Casas that the inability of feminists and women’s groups in
Chile to forge stable and strategic alliances limited their effectiveness and ability to

have an impact on the EC debates in the 2000s.

Pharmaceutical companies and pharmacists

A no less important aspect of the battles for the distribution of EC is the way the private
sector, in particular pharmaceutical companies and pharmacies, has been targeted as
part of an international strategy to prevent EC distribution (Casas Becerra 2008); this
has led to groups such as the Consortium for EC working with local NGOs to support
small pharmaceutical companies to produce the drug to make it available to women in
all countries in the region (Fatndes et al. 2007). Pharmaceutical companies can
therefore be key actors or victims in the process of EC distribution. The impact they can
have in the effective and easy access to EC cannot be underestimated. In the US
between 2005 and 2010 pharmacists were proactive in opposing EC and invoked their
right to “conscientious objection”, while in Canada in 2005, where conscientious
objection cannot be invoked by corporations (Wynn et al. 2011), they opposed the
barriers being imposed on women to access EC and the violation of privacy and
confidentiality in their work (Eggerton 2006). As explained by Wynn et al.:

The comparison between two neighbouring nations highlights the extent to which
discussions of the ethics of reproductive health care are culturally and politically
specific, despite the deployment of naturalizing terms such as “health” and

“science” and universalizing terms such as “rights”. (2011: 253)

Although one of the first tasks by advocates of EC in Chile was to carry out studies on
the attitudes of people and health workers towards EC (Schiappacasse and Diaz 20006),
they did not involve the attitudes of private sector workers such as pharmacists whose

conservative reaction proved a surprise for the political establishment and public
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opinion. Attitudes and beliefs of individuals, whether political, ethical, or religious, can
play an important role as barriers to access, as shown by more recent studies carried out

in Chile and Argentina (ANDIA et al. 2010).

The politics of sexuality and reproduction in Latin America and Chile

Over the last three decades, most literature on gender and politics in Latin America has
focused on women’s movements, women’s representation and women’s interaction with
the state, developed in the context of the study of democratisation. In the 1980s, most
political and social researchers working in Latin America focused on the rise and fall of
democracies, and particularly on the breakdown of authoritarianism by looking at the
consequent transition and consolidation periods, often lacking a gendered perspective
(Waylen 1994, 1996b). In the mid-1980s and from the beginning of the 1990s, feminist
[cademics quickly joined this line of research to show that all these political processes
were gendered (Alvarez 1990, 1994; Alvarez et al. 2003; Chuchryk 1989, 1994; Craske
1999; Feijoo and Nari 1994; Feijoo 1989; Franceschet 2005; Jaquette 1989, 1994;

Molyneux 1986; Safa 1990; Waylen 1996b).

However, women’s movements in the region have also worked hard over the last 40
years, even during dictatorship periods, to advance women’s sexual and reproductive
rights. Feminists have been key actors in advancing the SRHR agenda since the 1990s,
as part of their involvement and commitment to the UN conferences, which captured the
essence of the close relationship between sexuality, bodily autonomy and reproduction
for women’s rights (Haussman 2005). They made their appearance in the international
legal arena bringing a new way of reconceptualising the basic freedoms of human
beings, regarding their reproductive capacity and sexual lives, promoting a whole new

set of duties for states to uphold these rights and promoting adequate health policies.
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Women'’s health movements in the region have therefore gained a strong reputation in
promoting progressive agendas and having political impact as part of their struggle for
equal citizenship (Alvarez, Dagnino, and Escobar 1998; Alvarez 1990; Franceschet and

Macdonald 2004; Petchesky and Judd 1998).

Although numerous organisations in Latin America have been working on these issues
since the 1990s, abortion was already on many organisations’ agenda since the late
1980s (Saporta Sternbach et al. 1992). Openly embracing abortion, however, was not
easy for many of them. There was originally a strong resistance and concern in adopting
what was perceived as “bourgeois” and “bad feminist beliefs” by working class sectors
on the left (Saporta Sternbach et al. 1992: 402). This did not stop the Latin American
feminist movement from creating umbrella organisations providing coordination and
advocacy support to national NGOs advocating in favour of abortion rights.'> The
region-wide feminist meetings known as Encuentros “helped forge a regional feminist
identity” and “facilitated the emergence of dozens of region-wide issue- or identity-

based feminist networks” (Alvarez 2000: 1).

At the same time the SRHR agenda was disaggregated by issues and impacted by what
Alvarez (Alvarez 1999) called the NGOisation of feminism. Back in 1999, Alvarez was
very critical of the effects that the professionalisation and institutionalisation of feminist
organisations under the form of NGOs could have for feminist activism and their
autonomy, in particular due to their high dependence on international and national
funding. In 2009, however, Alvarez reviewed her opinion and acknowledged the

“ambiguities and variations in and among NGOs” and the “dual or hybrid identity of

15 The Campafia 28 de Septiembre, CLADEM and the Red de Salud de Mujeres de Latinoamerica y el
Caribe (RSMLAC) are good examples of the main regional organisations working on SRHR but more
specifically on the issue of abortion, both to legalise and expand its access.
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feminist NGOs, their two facets, as technical professional organizations that are at once

integral parts of feminist movements” (2009: 175).

Many women’s movements originated under oppressive regimes, which led them to
identify “as oppositional and anti-state” while also making autonomy “a principle of
political organisation” (Molyneux 2001), leading to much tension between feminist
“autonomas” (autonomous) and “institucionales” (institutionals, within parties or state
bureaucracy) which only began to diffuse in the early 2000s to allow for the
heterogeneity and diversity of the movement to become more visible (Alvarez et al.
2003). Molyneux argues that while “autonomy has long been a principle of feminist
organisation, in practice women’s movements have been associated with a variety of
forms of political linkage, within as well as outside the institutions of party and state”
(2001: 3). In the past decade, class, race, and ethnic divisions have become more
apparent (Jaquette 2009: 5); and a late comer, sexual diversity, has also challenged the
understandings of Latin American feminism (Friedman 2009). Rios Tobar (2009a) has
also highlighted the presence of generational conflicts, something that echoes with the
complicated relations between younger and older feminists in the US with the

appearance of third-wave feminism (Ewig and Ferree 2013: 447-448).

Craske noticed that the 1990s had been “a period of consolidation” and women’s
movements were not so visible at the national level but were “still there, becoming
smaller and more focused on specific issues which are of the interest of the activists
concerned” (1999: 190). Recently Jaquette has also argued that as social movements,
women’s movements have stopped being the significant actors they once were in the
region, and despite the existence of active groups and actors belonging to different

feminisms, they “rarely achieve the level of coordination and consensus that the term
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movement implies” (2009: 6). Yet the definition of women’s movement is often at the

centre of debate among scholars.

Molyneux has argued that there are “contrasting views on what constitutes a women’s
movement” and questioned Alvarez’s “criteria involving the pursuit of women’s
interests and independent self-activity” for it conflates the issue of “organisational

299

autonomy and ‘women’s interests’” (2001: 146). For Molyneux, “a women’s movement
does not have to have a single organisational expression, and may be characterised by a
diversity of interests, forms of expression and spatial location. Logically, it comprises a
substantial majority of women, where it is not exclusively made up of women” (2001:
144). Molyneux in fact suggested looking at associational linkages where “independent
women’s organisations with their particular goals and institutional autonomy choose to

form alliances with other political organisations with which they are in agreement on a

range of issues” (2001: 148).

Questioning the supposed decline of both feminist activities and incidence due to a
perceived invisibility of women’s movements, as well as incorporating an idea similar
to associational linkages, Ewig and Ferree have suggested looking at “feminist
organizing” (2013). Starting from the premise that “feminists are individually on the
move, in and out of institutions, offices and political engagements, but also their
collective mobilizations”, feminist organising includes “efforts led by women explicitly
challenging women’s subordination to men” differing from both” women’s movements
(a wider notion of women looking for social change), and feminists (the concern with
women’s empowerment, not necessarily collectively organised) (Ewig and Ferree 2013:
437). This recalls Craske who argues that the “growth of feminism” can be “judged in

the way that the language of equal opportunities has permeated most levels of politics”
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(Craske 1999: 190). Therefore it is with this understanding of feminist praxis that we
need to explore the case of Chile and how the women’s and feminist movements

operate and address SRHR.

The women’s movement and feminists in Chile

An important part of the literature on gender and politics in Chile addresses the
problems that both feminists and the women’s movement have faced since the transition
to democracy (Chuchryk 1989, 1994; Franceschet 2003, 2005; Guzman, Seibert, and
Staab 2010; Haas 2006; Rios Tobar 2003a, 2009a; Woitowicz and Pedro 2009). The
transition meant that “for the first time in decades [feminists] were confronted with
having to interact with the state, state actors, an professional politicians, and to
negotiate their political role with respect to the political parties now dominating the

public sphere” (Rios Tobar 2009a: 28).

There is an overall impression that since the early 1990s, the women’s movement has
become invisible and lost its capacity to influence and frame policies and to mobilise
support (Rios Tobar et al. 2003; Rios Tobar, 2003), giving “origin to real fractures
between the different expressions of contemporary feminism” (Rios Tobar et al. 2003:
310). Others consider that rather than disappearing, the women’s movement(s) has
evolved and adapted strategically to the political conditions they face (Franceschet
2005), or that despite its internal limitations and institutional political barriers, feminists
in particular have been able to make important policy changes for women’s rights and
make feminist discourse present in the legislative arena (Haas 2006, 2010). Yet it seems
that despite its relative success in pushing laws and initiating policies to improve
women’s status in society, the Chilean women’s movement remains divided and weak.

Feminism in particular does not seem able to overcome the extreme polarisation and
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diversity that impedes any form of joint strategy; nor has it managed to establish closer
links with popular organisations, limiting its capacity for mobilisation and its voice in
public debates (Rios Tobar 2009a). Rios Tobar (2009) explains that autonomy remains
one of the main sources of conflict among feminists. The internal dynamics of the
movement in this sense explain much about the shortcomings of feminists as a
movement “and despite the importance of structural factors the transformation of the
feminist movement cannot be understood as a mere by-product of these structural
processes” and thus:

... Any analysis of its reconfiguration must necessarily consider the internal
dynamics of the movement, its links with the political system, alliances with other
civil society actors, as well as its capacity to react and adjust to new social and
political conditions. It is precisely the interaction between these macro and micro
levels, which characterizes the specificity of feminist action and distinguishes it

from similar experiences by other social actors. (Rios Tobar 2003: 258)

This research engages with Marcela Rios Tobar’s most recent portrayal of Chile’s
feminist movement as composed of scattered yet numerous active institutional spheres
and organisational structures — including NGOs, feminist collectives, women’s studies
programmes at universities, thematic networks, small media initiatives, etc — divided by
a thematic division rather than pursuing a broader political platform for gender equality,

which affects its capacity to influence wider political debates (2009a: 28-29).

The research finds particularly relevant Rios Tobar’s argument that there is an
increasing number of young feminists claiming a feminist identity who want to have
more of a voice (2009: 31), but are often relegated by the older and more influential
members of the feminist movement. This was particularly visible during the legal and
political battles surrounding EC under the Bachelet administration, raising questions for

the future of the movement.
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The SRHR agenda in Chile

The development of a feminist and progressive work and discourse on SRHR in Chile
was a direct consequence of the participation of women’s organisations in the UN
conferences in the 1990s (Valdés and Busto 1994) and follow-up conferences and
gatherings at the regional and international level. This discourse has nonetheless tended
to stay within a circle of specialists working on social policy, reproductive health and
politicians. In Chile, sexual and reproductive rights have not been discussed, either in an
open and extensive manner in public opinion nor the media, with the exception of
specific moments regarding the status of abortion and the debate on sexual education
(Shepard 2006). According to Shepard (2000), Chile like the rest of Latin America is
affected by the existence of a “‘double discourse system,” which defends repressive or
negligent public policies while privately tolerating unofficial and often illegal

mechanisms that expand private sexual and reproductive choices.

Abortion remains a major concern from both a feminist and public health perspective,
but since it is illegal, collecting data on the real extent of unsafe abortions is very
difficult for the government (Shepard and Casas Becerra 2007). Without clear evidence
and data, it is a challenge to try to make the case for the legalisation of abortion and the
issue remains a source of heated debates. It is clear, however, that the legal ban
produces and reinforces the socio-economic discrimination of poor women and young
girls, and all women unable to pay for the private services to get a confidential and safe

abortion.

Although Chile had a strong and visible women’s movement that fought to topple
Pinochet’s brutal dictatorship, feminists and women’s groups have not been able to put

the issues of SRHR as a priority in the agenda of Concertacion governments who led the
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country between 1990 and 2010. Despite the known reality of abortion, this has not
been taken on board by those political parties who have been in power since 1990
(Maira Vargas, Santana Nazarit, and Molina Saez 2008). Grassroots women’s groups
working with pobladoras — women from low-income settlements — have made advances
in creating spaces for women to debate and redefine their rights as citizens, in particular

SRHR (Willmott 2002).

As explained by Siavelis (2000), coalition politics in the transition to democracy has
meant that parties avoid issues affecting the strength of political alliances. In Chile, the
double militancy of women in civil society and parties has been a cause of tension to
promote a feminist agenda (Franceschet 2005). Women’s groups and feminists remain
divided on the issue of abortion (Memoria Encuentro Nacional Feminista 2005), with
women’s NGOs exercising self-censorship (Shepard 2006: 25), and since 1990 those
closely involved in party politics having accepted not to raise the issue so as not to harm
their political community, or the consecutive governments of the Concertacion’s centre-

right coalition, in power since 1990.

In Chile, many NGOs have worked directly or indirectly on abortion issues. A core of
organisations is generally seen as supporting legal initiatives or producing materials on
the topic, but many suffer from a lack of resources and numbers to mobilise and be
more visible. As the literature on Latin American feminist NGOs has explained, the
professionalisation of these organisations — also known as “NGOisation” (Alvarez
1999) — has meant that they are now more distant from more popular movements or
associations while being more integrated regionally and internationally. This has created
elites of feminists and women’s rights advocates who often work on specific policy

advocacy initiatives separately from a wider women’s network. This is no different in
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Chile: “the public presence of the women’s movement, including feminist
organizations, has gradually disappeared as a political force in post-transition Chile”
(Rios Tobar 2003: 257). This means that it is difficult for feminists located in different
organisational spaces to come together and act for a single reformist agenda, affecting

issues such as abortion or EC which should be part of a wider SRHR agenda.

SRHR, the state and institutions

Chile figures prominently in the literature focusing on gender and politics, and gender
and the state in Latin America due to its well-known transition after 17 years of
dictatorship and the role women played in demanding the return of democracy (Baldez
1997, 2002; Blofield and Haas 2005; Blofield 2006; Casas 2009; Craske 1999;
Franceschet 2003, 2005; Htun 2003; Macaulay 2006; Power 2004; Richards 2005,
2006; Rosemblatt 2000a; Schild 1994; Waylen 1996a, 2007, 2010). Nevertheless, Chile
is also one of the few countries worldwide where abortion is illegal under any
circumstance, and penalised by law. This has attracted research on the issue over the last
decade, in particular through a feminist lens of citizenship (Franceschet 2005),
institutions (Haas 2010; Htun 2003; Macaulay 2006; Waylen 2007), but also from the
point of view of socio-economic inequalities (Blofield 2006). Most authors have used
the case of abortion as a way to look at progress in the area of reproduction in their

wider analysis of gender policy outcomes.

SERNAM and feminist policy-making

An important part of the literature on women and the state in Chile has shown how
feminists within the feminist movement and within the State and political parties
succeeded in creating a women’s machinery built with the aim of leading the work for

gender equality: SERNAM (Servicio Nacional de la Mujer; National Women’s
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Service). SERNAM has in fact channelled most gender or women’s issues and legal or
policy initiatives over the last twenty years (Blofield and Haas 2005; Franceschet 2003,

2005; Haas 2006; Macaulay 2006; Waylen 1996a, 2000).

Together with feminist politicians and civil society, SERNAM has shaped the way in
which feminist policy-making and gender-equality initiatives were framed (Haas 2006,
2010). Most literature agrees, however, that SERNAM promoted gender issues within a
conservative framework built around the institutions of family and motherhood,
especially in the early 1990s (Haas 2006; Macaulay 2006; Waylen 2000). Thus,
SERNAM'’s official mandate never included promoting sexual and reproductive health
and rights on which it imposed “self-censorship” (Macaulay 2006: 177). However the
politics behind the transition strongly influenced the success and development of

SERNAM (Macaulay 2006; Waylen 1996b).

Besides the many gender-sensitive policies put in place or supported by the executive
through SERNAM, many legal initiatives were born in Congress to ensure women’s
legal equality and uphold their rights (Blofield and Haas 2005; Haas 2006, 2010).
According to Haas (2006), the overall record of initiatives is positive and shows the
slow permeation of feminist ideas in mainstream politics. Despite a well-known
historical dominance of the legislative initiative by the executive, there is increasing
competition with Congress in policy development, but this poses a challenge for
SERNAM, women’s NGOs and feminist representatives in Congress who struggle to
cooperate (Haas 2010). This research looks at the tensions present during the EC policy

process and how these groups tended to work.

In the area of SRHR, Haas for instance shows that SERNAM refused to support

congressional efforts to reinstate and decriminalize therapeutic abortion leaving
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parliamentarians on their own to carry forward the legal process and face a
Conservative backlash. Interestingly, the feminist movement did not grant its support
either to the congresswoman leading these efforts considering that feminists had not

been duly consulted or included in the process of drafting the bill (Haas 2006).

Feminists and the executive v legislative battle

The relationship between the executive and legislative powers remains shaped by the
disproportionate powers given to the executive to control the legislative agenda and
give priority to some initiatives over others. Contrary to the assumptions in most of the
literature, feminists do not automatically cooperate to promote feminist policy (Haas
2010). This is not only to do with the notion of autonomy defended by many groups, but
also with the capacity of feminists to forge alliances. This research therefore engages
with Haas’ argument for caution regarding the mistaken assumption that feminists will

automatically join efforts to promote feminist policy.

The SRHR Bill

The only comprehensive bill on SRHR introduced to Parliament so far — Ley Marco
Derechos Sexuales y Reproductivos — was initiated by the feminist movement, who
obtained the wide support of a diverse range of civil society organisations, and by
feminist and politicians committed to gender and women’s rights issues in Congress (C.
Dides 2002). Despite this wide support, it has never been discussed and has remained
entangled in the internal political procedures of Congress. This bill and EC were part of
Bachelet’s presidential programme and gender commitments agreed with the women’s
movement and the civil society organisations working on these issues (SERNAM
2008). This research discusses the process of that bill since the actors involved in it are

similar to the ones behind the EC policy process (see Ch. 6).
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SRHR policy-making: Actors, class, institutions and the state

At the end of the 1990s, feminist scholars started focusing on the state as part of their
wider work on gender and politics (Chappell 2000; Dore and Molyneux 2000; Dore
2000; Molyneux 1996, 2000, 2001; Waylen 1998). The emerging work then was
disaggregating “the state to consider the way different political institutions shape and
are shaped by engagement with feminist actors” (Chappell 2000), and the way the

different types of states shaped feminist and women’s engagement (Molyneux 2001).

Many authors have focused on gender, institutions and the state in Chile, and the way in
which they influence the promotion of women’s rights and policies (Blofield and Haas
2005; Blofield 2006; Franceschet 2001, 2004, 2005; Haas 2010; Htun 2003; Macaulay
2006; Waylen 2010, 2000, 2007). The works of Htun (2003), Blofield (2006), Macaulay
(2006), Waylen (2007) and Haas (2010) are particularly relevant for this research since

they directly engage with SRHR and the issue of abortion.

Htun (2003) works from an institutionalist point of view giving particular relevance to
the role of ideas and beliefs in policy-making. Through her historical analysis of legal
and policy initiatives by institutions in Argentina, Chile and Brazil, Htun highlights that
“gender rights” are “not one issue but many” (2003: 5). Htun focuses on the way gender
issues such as family laws, divorce, abortion are taken on by states, and argues that we
must disaggregate gender issues because they produce different political dynamics
which lead to differentiated results in terms of gender reforms. Moreover, she highlights
that possibilities for policy change depend on how elite issue networks are “able to hook
into state institutions” (2003: 5). Abortion, in her opinion, is the issue that in Chile had
the most difficult dynamic, and therefore has made fewer advances. Htun highlights that

a “major factor shaping issue networks’ success was the relationship between the



58

Church and the state”, where Church-state conflict can create a “window of
opportunity” for networks’ access to influence a policy (2003: 6). She also emphasises
that the authoritarian legacy in Chile was stronger than in Argentina and Brazil, due to
the “‘authoritarian enclaves’ in the political system and coalitional dynamics among

governing parties” (2003: 8)

By treating gender issues in a differentiated manner, Htun (2003) identifies the need to
look at the institutions where the policy and political negotiations happen and the “elite
networks” that are at the origin of lobby and public interest. Htun, in fact, downplays
the role of economic development and class in explaining these policy and legal
changes to give more relevance to “elite issue networks” and their ability to effectively
lobby around specific issues. This research follows Htun’s argument by placing
alliances and the behaviour of elite networks and their interaction with the state and

institutions at the centre of the analysis.

Blofield (2006) in her comparative study on divorce and abortion in Argentina, Chile
and Spain, focuses on economic power as linked to political power to explain the power
differentials between the members of “issue networks” or policy elites. The author pays
much attention to the power of the Catholic Church in Chile and the organised
conservative lobby and their financial access as a way to explain policy outcomes.
Blofield asserts that the class nature of issues such as abortion and divorce, matters
more, and that access to resources of actors will be the key determinant of the success or

failure of any policy initiative on the issue.

Both Htun (2003) and Blofield (2006) are interested in the analysis of gender issues in a
broader sense and coincide in comparing abortion and divorce in countries similar to

Chile. Both their approaches are comparative. By focusing on elite networks, Htun does
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not allow much space for non-institutional actors such as women’s rights groups and the
media, while Blofield’s emphasis on the socio-economic differential risks produce a
rather static account of the power differentials in society, denying civil society and

feminists, as well as other actors such as the executive much agency.

Macaulay’s research (2006) compares the role of parties in gender outcomes in national
and local policymaking in Chile and Brazil. Her research is innovative in that it looks at
the often forgotten institution of the party system. Macaulay provides an analysis of the
workings of gender policies in political agendas and highlights the strategic role of
parties, which are “complex beasts, directed not just by their ideology, but also by their
histories, leaders, members and organizational cultures” all of which influence the
“response to the institutional environment” (2006: 182). On abortion, Macaulay
explains that parties have left the issue outside the political agenda of Concertacion
because it was perceived as a factor causing division within the wider political coalition,
and the “conservatives’ assertive veto and agenda-setting role succeeded in restricting
both SERNAM’s substantive mandate and institutional reach and resources, and created
an environment of politicised morality more radical than public opinion, in the face of
which the secular Left, especially the still class-based Socialists, remained reactive”

(2006: 177).

Macaulay’s work in this sense gives a detailed account that complements Htun and
Waylen’s views on the importance of the transition and the way political institutions
were shaped by it. Macaulay shows the rational prioritisation of parties when excluding
all issues that could represent a threat to the political power of the government alliance.
The double militancy of feminists has made them very aware of this point, and they also

may be more inclined to accept this position coming from their own parties. Macaulay’s
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research needs to be complemented by taking into account the way the “consensus” has
evolved or dissolved over the years within the Concertacion parties. As suggested by
Borzutzky and Weeks, when Bachelet came to power in 2006, she “inherited a

consensus that was starting to show wear” (2010: 12).

Waylen’s work (2007) is part of recent initiatives by feminists to use historical
institutionalism to explain gender outcomes within the transitions to democracy in
different countries. The author asks why women’s movements that were important in
pre-transition settings were not able to obtain “greater gains in the immediate post-
transition period?”” (2007: 1). For Waylen, it is important to look at institutions within a
historical frame because “new polities in post-transition polities do not begin with a
blank slate” (2007: 47). Both the gender rights’ status quo at the time of transition and
the institutional legacy of the non-democratic regimes contribute to the size of the
policy window for gender reform open to actors in the post-transition period. The speed
and openness of the transition, as well as the balance of forces at the point of transition
affect the institutional legacy left by the outgoing non-democratic regime (Waylen

2007).

Waylen’s argument is particularly convincing for the case of Chile that experienced an
important pacted transition to democracy, a process that was crucial in shaping the way
the democratic institutions have been working for the past twenty years or so. Waylen
suggests focusing on the interaction of “structure and agency” (2007: 38) by looking at
multiple factors and beyond the exclusive role of women’s movements and feminists, to
explain the gender outcomes of policy-making and role of actors within specific

institutional contexts.
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Finally, in a similar line to the institutional approach of Htun and Waylen, Haas’s
review of “Feminist Policymaking in Chile” (2010) introduces the notion of dynamics
in the political environment affecting policy-making in order to evaluate how successful
feminists have been in passing laws belonging to their agenda. Haas provides a good
model of analysis of strategies used by the feminists by looking at the micro-level as
well as the macro-level when for example engaging with the women’s machinery or

parties.

Two components of Haas’s analysis are particularly convincing: the way she looks at
institutional structures and the power incentives and disincentives they create, as well as
the presence of Bachelet as President within the very rigid and sometimes static Chilean
political system. As Haas explains, feminist strategies and civil society’s actions matter
because “while institutional structures may remain static for long periods, the larger
political environment remains surprisingly dynamic and responsive to political tactics.

In other words, politics matter” (Haas 2010).

Haas’s approach is closer to the one used in this research, giving visibility to both pro-
and anti-SRHR advocacy coalitions, while looking at their strategies, tactics, and the
way this interaction with formal power evolves over the ten years of political and
judicial processes, with particular attention to Bachelet’s government and her role as
president. This research therefore distances itself from Blofield’s over-emphasis on
socio-economic conditions as the main explanation for the failure of feminist influence
in the political arena. This research considers that it is in their political engagement as
feminists, as well as part of a wider coalition that we can see how effective feminists are

at framing an issue and advancing their own agenda.
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An important aspect of feminist policy-making in Chile has been the learning process
represented in the long-fought battles for women’s rights. According to Haas, feminists
have learned two main lessons in the process of legislating to reinstate therapeutic
abortion: “the futility of attempting to legislate on such a controversial issue, in the
absence of public support for policy reform. Feminists also gained experience framing

their proposals to try to overcome conservative opposition” (Haas 2006: 218).

Haas (2006) shows how the limits to strategic framing and negotiation of feminist
proposals has taught feminist parliamentarians to pre-empt criticism and hostility by
framing their initiatives in a pro-family language and public health perspective. This is
understandable since as explained in the literature on SRHR, by suppressing or
marginalising the “sexual” in official policies related to sexuality in favour of a low-
profile “public health” discourse, advocacy groups sometimes create opportunities for

important legal changes (Caceres, Cueto, and Palomino 2007).

Htun and Weldon (2010) have proposed a framework to analyse the probabilities of
policy change for women’s rights. They argue that sex equality policies can be
regrouped in two groups: a) those that alleviate gender-based class inequalities; and b)
those that challenge the doctrine of organised religion. Htun and Weldon explain that
policies that have a high doctrinal component and class-based component requiring
financial means to promote the policy are the ones that will face stronger opposition.
Here the question remains whether the framing or the nature of an issue matters more.
The Chilean government — in the same way it addressed abortion in the 1960s — pursued
a rather gender-neutral policy, justified as a public health policy to distribute EC. This
research analyses how the framing of the issue evolved over the 10 years of policy

process and how this affected the outcome of the policy initiative.
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Finally, Rios Tobar (2009b), who reviewed the evolution of feminism in Chile over the
1990s, sustains that although the structural political factors regulating state/society
relations are extremely important, we must look into the internal dynamics of the
feminist movement. This recalls Haas’ view on micro and macro processes. For Rios
Tobar national processes have shaped the evolution of feminism in Chile, and like
Waylen, she maintains that:

... the transformation of feminist politics has at the same time coincided and been
shaped by the change in political regime. In the case of Chile, this transition had a
negative impact on the ability of social actors to mobilize politically and represent
their interests in the public sphere (Garreton 1995; Moulidn 1997; Drake and
Jaksic 1999). The newly installed regime has not only failed to strengthen the
development of civil society, but its very existence has made previous forms of
organization and mobilization obsolete. (Rios Tobar 2003a)
The institutional analysis required for this research must therefore incorporate these
changes at the macro level of the institutional environment and rethink in which way
feminist praxis has evolved. This is closely related with Waylen’s focus on structure

and agency and the importance of formal and informal institutions that the next chapter

will discuss.

Conclusion
This chapter has reviewed the main literature available on EC, SRHR, women’s
movements, gender and politics and gender and the state as related to Latin America

and Chile in particular.

There is an increasing interest in the literature regarding the role of alliances for the
effectiveness of advocacy efforts to promote SRHR. The literature has started looking at
the role of doctors and medicine as an institution in these debates. This recalls Htun’s

argument on the importance of elite issue networks in policy-making.
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In the case of the judicialisation process, the role of lawyers and doctors seems
particularly relevant. There is, however, a void in the literature regarding the details on
the way in which these and other actors, including feminists, enter alliances and
organise at the local level to promote a SRHR agenda. By looking at EC in the context
of judicialisation processes, we can determine to which extent these actors succeed in
being influential for policy-making through alliance building. This research therefore
raises the question on the role of actors and alliances and elite issue networks during the

EC process in Chile.

The literature is concerned by the extent to which women’s movements and feminists
are present as political actors in post-transition settings. Following the concept of
“feminist organizing” and the ever-evolving feminist praxis, this research seeks to look
at feminist participation within the context of policy-making processes where multiple
actors are involved and interact. In doing so it pays attention to the internal dynamics of
the feminist movement and asks whether the issues that seem to cause much division
amongst the feminist movement worldwide are also present in the case of Chile, and

how this affects their capacity to influence policy-making around SRHR.

The development of the literature on gender and the state has led to an increasing focus
on institutions. In the case of SRHR issues, and more particularly EC, there is an
increasing interest in these issues from a legal perspective due to the increasing
judicialisation of SRHR in the continent and worldwide. This leads to new questions
regarding the type of institutions involved in the judicialisation of EC, making Chile

and the EC policy process particularly relevant as a case study.

The literature finally reveals a lack of feminist and gendered political analysis on EC

compared to the available literature on abortion, as well as gender and the state. This



65

research attempts to fill this void. Given the increasing importance and relevance of the
more institutional approaches for a gendered political analysis of change, this research

provides new empirical material for debate.

The next chapter presents the conceptual and methodological frameworks, introducing
the ever-growing literature on feminist political science and judicialisation, which I
believe are the most adequate for the analysis in my research and builds on the literature

reviewed in this chapter.



66

CHAPTER 3: Conceptual Framework and Methodology

How did formal and informal institutions influence the EC policy process, in particular
during the judicialisation process? How did actors see their ideas reflected or ignored
during the policy process? What was the impact of ten years of legal and political
battles for the distribution of EC on feminists and other civil society groups? What do
we learn about their capacity to mobilise and the efficacy of women’s and feminist
networks trying to influence the SRHR agenda in Chile? How did the presence of a

feminist and first female president impact on the outcomes of the policy process?

The research questions guiding my thesis require taking a closer look at the literature
explaining the role played by actors, ideas and institutions in the policy process, with
particular attention to the judiciary. I am therefore particularly interested in the growing
literature on Feminist Institutionalism (FI), its concern with transitions and the state, as
well as the literature on judicialisation, preoccupied with the increasing politicisation of

judicial processes and institutions.

The aim of this chapter is to define the conceptual framework I consider appropriate for
analysing the EC policy process by explaining the different theories, concepts and
empirical work available, as well as the most relevant variables for my analysis coming
out of these works. The thesis’ analysis draws from a FI framework and therefore the
first part of the chapter engages with the main concepts coming out of the literature on
New Institutionalism (NI) and FI. It then examines the concepts linked to the literature
on policy process and judicialisation. The second part of the chapter presents the
methodology used and the challenges faced during the research process. It explains the
research design, which included semi-structured open-ended interviews based on a non-

probabilistic purposive sample to reach saturation (see App. 1). The interviews were
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prepared following Sabatier’s Advocacy Coalition Framework analysis, complemented
by a press review and when possible by participant observation and the review and

analysis of archival documents.

Institutionalism: New and Feminist

In recent years, there has been a great deal of debate among feminists in political
science concerning the role and eventual necessity for feminist political science (FPS) to
engage with NI (Driscoll and Krook 2009; Gatens 1998; Kenny and Mackay 2009;
Krook and MacKay 2011; Kulawik 2009; Lovenduski 2008; Mackay et al. 2011;

Mackay et al. 2009; Waylen 2009).

Feminist scholars have evidenced that FPS and NI overlap on a series of core topics: the
interaction between social actors and institutions; the interplay between formal rules and
informal practices; the concern with gender neutral analysis of norms and values; and
the need to focus on power asymmetries. But these links or relationships have neither
been easy nor obvious. Institutionalism for a long time was considered limited and

dominated by rational choice theory (Burnham et al. 2008; Peters 2005).

However, institutionalism, like any other school of thought, has evolved through its own
constant internal critical revision, producing new and different strands within it. This
renewal movement that brought about NI seems to provide feminists with new entry-
points into the wider political science discipline and the study of gender and politics. In
fact some authors argue that if feminists want to make an impact, engaging with
dominant political theories is not only a matter of choice but also a necessity (Gatens

1998).
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New Institutionalism

New Institutionalism puts institutions at the centre of power analysis. The main concern
for feminist political scientists has then been whether NI needs a gender concept and in
that case which and why (Krook and Mackay 2011). The answer has been positive and

FI has established itself as a new variant of research within NI (Mackay et al. 2011).

It is generally agreed that NI is composed of three main strands: a) Historical
Institutionalism; b) Societal Institutionalism; and, most recently, c¢) Discursive
Institutionalism (Peters 2005: 2). These new components are born from the intention of
scholars to respond to the shortcomings of the behavioural and rational choice
approaches in old institutionalism, in particular their focus on individual behaviour as

independent from institutions (Burnham et al. 2008: 25; Peters 2005: 1).

What the three strands of NI have in common is their concern with a specific kind of
institution — that is, political institutions (Lowndes and Roberts 2013: 4). If we accept
the notion that politics is power, and power is present beyond formal institutions and
government organisations, then we understand that political institutions are about how
different sets of formal and informal rules and norms that dictate our lives maintain and
reproduce specific power dynamics (Lowndes and Roberts 2013: 4-5). This is where NI
and FI overlap: FI is interested in unveiling the way gender norms operate within and
outside institutions and in this way explain how institutional processes construct and

maintain gender power dynamics, and how we can gender change.

According to Lowndes and Roberts, since the early 2000s there has been a progressive
process of convergence and consolidation to define institutions among these three

strands of NI (2013: 40), especially around key concepts such as rules, practices and
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narratives which are the three modes of institutional constraint on actors’ behaviour
(2013: 46). Rules can be formally written, for example as laws, regulations, protocols,
etc. The study of laws and constitutions remains extremely important for
institutionalists since “the enduring importance of formal rules in structural behaviour
remains” (Lowndes and Roberts 2013: 55). Yet for NI the informal aspects of their
enforcement or creation matter just as much as their content:

. the proper subject matter of third phase institutionalism is the specific
combination of formal and informal mechanisms that constrain political behaviour
in different settings, and which may be both the object and the subject of attempts
at change (however imperfect). (Lowndes and Roberts 2013)

Practices are the close companions of rules. They often complement each other,
although “these are often not formally recorded or officially sanctioned” and their mode
of transmission is through “demonstration”. For NI these are political conducts, but it is
important, however, not to confuse practices with values or culture (Lowndes and

Roberts 2013: 57-62).

Finally, narratives are “stories” developed by institutions which embody values, ideas
and power, and are transmitted via the spoken word (Lowndes and Roberts 2013: 63).
Narratives secure compliance by “establishing as ‘taken-for-granted’ certain framing
devices, explanatory categories and normative understandings” and in this way secure
institutional stability over time (Lowndes and Roberts 2013: 64). In the case of Chile
one could say that the institution of “consensus” set by Concertacion and the opposition

became a crucial narrative for public policy.

Feminist Institutionalism
The study of political activity from a gender perspective has represented important

challenges for the political science establishment. Feminist scholars emphasise the use
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of “‘gender’ as an analytical category, expanding existing definitions of ‘politics’, and
generating insights that may be used to pursue some degree of political change”
(Driscoll and Krook 2008: 4), while rational choice theorists would tend to focus on:

... connecting micro-level interactions to macro-level processes and events, paying

attention to how individuals make choices within constraints and often in relation

to projections about the probable actions of others. (Ferejohn 2002 cited in Driscoll

and Krook 2009: 239)
By using gender as a central pillar of their analysis, feminists shift the focus from
biological sex and break the binary relationship between the social construct of men and
women, replacing in this way the exclusive concern on women by a deeper

understanding of femininities and masculinities (Childs and Krook 2006a cited in

Driscoll and Krook 2008: 5).

NI increased its focus on the role of actors and their influence on institutions, and in this
way brought power back to the centre of its analysis. As explained by Joni Lovenduski:

. feminists use institutionalist approaches to answer questions about power
inequalities in public life. When feminists adopt institutionalist research strategies
that include gender, they seek to illuminate and change the status of women.

(2011: vii)
Therefore feminists consider that political institutions, just like gender norms, are
human made, and therefore there are no gender-neutral institutions, rather institutions
have “gendered effects” on human relations (Mackay 2011: 181-182). In other words,

institutions matter because they:

. are the rules that structure political and social life... Political institutions
express and necessarily contain a normative element — the norms, principles, and
ideas that hold a given institutional structure together and provide the ‘compass’
for the assessments of attempts at change. This order consists of collectively
constructed values and principles that are protected and maintained by accepted

rules of the game. (Lovenduski 2011: viii)
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This recalls Connell’s gender regimes, which are the “historically produced state of play
in gender relations within an institution” (1990: 523). It implies looking not only at the
state and its external structure but also the internal ones. This is why feminists “confer
an equal status on formal and informal institutions”, recognising that both are gendered

and it is in their interaction that political outcomes are shaped (Mackay 2011: 183).

Feminist scholars have highlighted that institutionalism can benefit from feminist
analysis for it “can show that assumptions central to rational actor versions of
institutional design unwittingly obscure the specificity of women’s social situation”
(Gatens 1998: 2). This has led feminist political scientists to propose a “Gendered
Institutionalist” framework of analysis (GI), focusing both on processes and outcomes
for a better understanding of the role of institutions for women’s rights and substantive

representation (Franceschet 2011).

FI has also expanded the scope of NI by demonstrating that one cannot only look at
political institutions. Rather one must also take into account the interconnections
between political and non-political institutions by “looking at how political rules,
practices and narratives interact with those institutions that structure wider social and
economic life” such as “institutionalized practices and narratives about caring
responsibilities” which originate in the domestic arena and influence the “development

and interpretation of political institutions” (Lowndes and Roberts 2013: 165).

Women’s agency and Feminist Institutionalism

Another important aspect of a feminist and gendered approach to institutional analysis
is that feminist literature has highlighted the way women are not passive recipients of
policy-making and state decisions, but active political subjects with agency. As stated

by Mackay, women show agency:
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. as institutional and extra-institutional actors working in, through and against
state and political institutions to effect social and political change, but they
exercise their agency within institutional, cultural, and discursive constraints.
There is a need to take in account multiple forms of rationality (around interests,
norms, and cognition) and complex forms of agency and structure. (2011: 190)
Thus we observe an overlap between NI and FI since both attribute a special importance
to the role of informal institutions. Gatens explains that, like NI, “feminist theories
argue that individuals are formed in culture through various institutions, governed by
norms, which constrain forms of behaviour and restrict options for action” (1998: 3).
Both NI and FI stress “the agency of social actors, as well as the structures within which
they act”, and “understand institutions to be the historical outcome of past human
action” (Gatens 1998: 3). This means ideas and actors matter for the analysis of policy
processes and outcomes. This brings back the focus on the interaction of “structure and

agency” (Waylen 2007: 38) and requires mapping out the different actors and ideas

involved in a specific policy process.

Historical and Discursive Feminists Institutionalisms

Feminist scholars have been debating the need for a feminist strand of institutionalism
and what it should look like. Emerging from these discussions are two dominant lines of
thinking within FI — Feminist Historical Institutionalism (FHI) and Feminist Discursive

Institutionalism (FDI).

Probably the main example of FHI is Georgina Waylen’s Engendering Transitions:
Women’s Mobilization Institutions and Gender (2007). Waylen considers that HI can
serve as an important tool for feminist political scientists trying to explain how and why
institutional change occurs (2009: 2). In Waylen’s opinion:

... HI approaches can solve some of the problems that currently hamper feminist

political analysis in answering some big questions such as how certain institutions
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and regimes are gendered, how they came into being, and how change can come
about as well as understanding the relationship between different actors and the

institutional context. (2009: 246)

One concern with HI is that it is perceived to be biased towards structures and
institutional continuity (Waylen 2009). However, this can also represent an opportunity
because “the importance of developmental pathways mean that institutions are not
always replaced and redesigned... institutions are reconfigured and evolve as a result of
endogenous factors” (Waylen 2009: 5). By using the HI and a path-dependent lens, we
unveil patterns of political change and continuity (Mazur and McBride 2010), and we
bring the analysis of actors and institutions together, acknowledge the strategic
motivations of actors, and can therefore make visible the way in which “structures limit
actor’s choices at ‘choice points’ or critical junctures... emphasizing the ways in which
institutions operate not just as constraints but also as strategic resources for actors”

(Waylen 2009: 5).

Discursive institutionalism (DI) is another strand of analysis feminist scholars are
considering in their discussions. The importance of DI for feminists is that “through the
lens of discourse, problems are no longer taken as given but perceived as a result of
interpretation” (Kulawik 2009: 266). Kulawik considers “[bJoth historical
institutionalism and discourse analysis have merits and limitations, and both
perspectives complement each other and offer solutions to their respective deficiencies”
(Kulawik 2009: 262). In fact, both HI and DI “research designs start from real-world
puzzles and are problem-driven rather than aiming at a general theory” (Thelen 1999;

Torfing 2005 cited in Kulawik 2009: 263).
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As we have seen, feminist scholars working in the field of FI are reclaiming a gender
neutral strand of political science and their space within policy-making studies, where
feminist policy-making studies and their concern with a gendered analysis of policy-
making are simply not recognised (Lombardo, Meier, and Verloo 2011). Mackay et al.
(2011) highlight the way in which NI conceptions of both structure and agency are often
limited, and remain an ongoing debate in the field. Power remains at the core of any
gender analysis, and feminist notions of agency refute any static notion of power

relations whether on the actors’ side or the structures and institutions.

Recent research on EC in the US shows how the different strands of FI can contribute to
looking at the same problem and explaining gender change (Haussman 2013).
Haussman in fact shows how the concepts of fixing, bending, shrinking and stretching
used by FDI scholars Lombardo et al. (2009),'¢ “line up well with some of the gradual

historical institutionalist models of Streeck, Thelen and Hacker” (Haussman 2013: 12).

Finally FI introduces an important question: how do we explain gender change? In the
same way that NI aims to explain Institutional Change, the aim of FI is to explain
gender change as a key component of our understanding of institutional change. Most
NI literature has focused on the persistence of institutions and the difficulty for change
(Mackay et al. 2011: 577). Yet change happens and its analysis can be done in different
ways depending on which end of the institutional analysis we are in. As argued by
Mazur and McBride:

... gendering institutional analysis is complex and multifaceted. It ranges from

bringing in gender-specific institutions as objects of analysis, to posing gendered

16 The authors explain how specific concepts are discursively built and how their original meaning is
broadened, reduced or fixed affecting the initial intention behind them. For more information, see
Lombardo et al. 2009.
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institutions as drivers and outcomes, to examining how institutions affect
feminists’ engagements with the state, to testing theories of institutional change

with gendered political process over time. (2010: 220)

Waylen (2013) also argues that bringing gender into the analysis of change allows us to
understand why institutional change does not always happen, in particular since the

informal role of institutions is often ignored.

Informal institutions: The definition challenge

The most recent work by Chappell and Waylen (2013) engages with NI’s concern with
informal institutions, and more specifically the impact of gender norms and practices in
the interaction between formal and informal institutions. These authors have highlighted
the difficulty faced by political scientists to define what an informal institution is. Yet
they strongly believe that adding “a gender power dimension to NI reveals not only who
has the power to make institutional design decisions but also why some unexpected
outcomes occur and why some reforms are more difficult to achieve than others” (2013:

600).

For Chappell and Waylen, whether formal or informal, an institution will have a
gendered effect (2013: 606) because of their interaction with a wider set of rules,
meaning that the institutional environment in which formal and informal rules work
matters. Moreover, actors who work with these rules also produce a gendered impact,

whether “rule-makers, breakers or shapers” (2013: 606).

In the gendered analysis of institutions and actors we must also remember that
“informal institutions and gender norms, and the hierarchical relations in which they
exist, are not ‘wiped out’ by changes in formal rules” (Chappell and Waylen 2013).

Therefore for this research one could ask if the passing of a bill to resolve the impasse
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of the judicialisation process on EC was enough to produce a major gender change in
the country or, if this was not enough, considering the power of gender norms and

informal rules in practice.

Sabatier and the Advocacy Coalition Framework

Feminist scholars (Chappell 2006; Connell 1990; Driscoll and Krook 2009; Kenney
1996; Kenny 2007; L. Krook and MacKay 2011; Lovenduski 1998, 2011; F. Mackay,
Kenny, and Chappell 2011) have criticised mainstream institutionalism for its lack of
focus on agency and gender regimes, and therefore for not paying enough attention to
the role of both formal and informal actors, different power locations to advance their

interests and further substantive representation.

This research uses Sabatier’s Advocacy Coalitions Framework (AFC) (1999), which
brings to the centre of policy analysis, not only the wider institutional frame in which
policy-making happens, but also the role and influence of a series of actors. Sabatier’s
framework emphasises actors’ diversity and capacity to join forces to promote policy
change (Sabatier 1988). Sabatier and Jenkins-Smith (1999) argue that the best manner
to understand policy change is to look at the “policy sub-system” affecting the policy
change. This means going beyond the governmental institution involved in the policy to
broaden the analysis and include:

... those actors from a variety of public and private organizations who are actively
concerned with a policy problem or issue... actors at various levels of government
active in policy formulation and implementation as well as journalists, researchers,
and policy analysts who play important roles in the generation, dissemination, and

evaluation of policy ideas. (Sabatier and Jenkins-Smith 1993: 146)

Although part of the rational model used in most theories looking at the policy process,

the ACF allows for the expansion of the “institutional” and “top-down” focus on actors
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affecting the policy process to include a bottom-up and more diverse set of actors. It
allows for different sorts of interest groups to be accounted for as part of the coalitions
influencing the policy process, as well as actors at all levels of government active in the

policy formulation and implementation (Sabatier and Jenkins-Smith 1999: 119).

The AFC works with the premise that in order to understand the process of policy
change, one must use a perspective of a decade or more (Jenkins-Smith and Sabatier
2008: 178). Sabatier’s focus on a policy over time to allow for advocacy coalitions’
work and initiatives to evolve seems particularly relevant to analyse how the actors of
the EC policy process converged at the different stages of the 14-year policy process
and how they reacted to the transforming political, economic and social conditions

affecting their institutional environment.

Advocacy coalitions within the policy sub-system are composed of actors (individual or
institutional) who share a set of “normative and causal beliefs” and “engage in
nontrivial degree of coordinated activity over time” (Sabatier and Jenkins-Smith 1999:
120). But what really binds together this set of actors is what Sabatier and Jenkins-
Smith define as the “belief system”, which is composed of two levels of closeness: the
first is the deep core or “the basic ontological and normative beliefs... very resistant to
change — akin to a religious conversion”; and the second is the policy core beliefs,
“which represent a coalition’s basic normative commitments and causal perceptions
across and entire policy domain or subsystem. They include fundamental value
priorities... and its principal causes and strategies for realizing core values” and as the
authors explain, this is the real “glue of coalitions because they represent basic
normative and empirical commitments within the domain of specialization of policy

elites” (1999: 121-122).
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As policy core beliefs “are less rigidly held” and may evolve over time as a product of
the external changes in the socio-economic environment in which the policy subsystem
evolves, they are also assumed “to be more readily adjusted in light of new data, new
experience, or changing strategic considerations” (Sabatier and Jenkins-Smith 1999:
122). These “cores” are the level of closeness in beliefs shared by people in advocacy
coalitions, where some will share deep core “views on society” and others will only
share more pragmatic beliefs at the implementation level of the “policy advocacy”. This
emphasis on the belief systems of advocacy coalitions allows for a deeper analysis and
understanding of why some policy advocates form stronger or weaker coalitions with
differentiated success in the policy process. I find this framework useful for the analysis
of the policy for the distribution of EC, since as I will show, there are deeply embedded

worldviews in each camp involved in the policy process between 2000 and 2010.

Judicialisation

The judicialisation of politics in Latin America — defined as the increasing political role
played by courts in democracies — is a phenomenon that has attracted much attention in
the last decade (Couso and Hilbink 2011; Couso et al. 2010a, 2010b; Couso 2004;

Kapiszewski and Taylor 2008; Sieder et al. 2005).

Indeed, as highlighted by Sieder et al., there has been a change “in the nature and
character of judicial involvement in political matters since the 1980s and ever greater
recourse to the courts is now a marked feature on the region’s contemporary
democracies” (2005: 1). The authors also highlight that this is related “to a process by
which a diverse range of political and social actors increasingly perceive advantage in
invoking legal strategies and resorting to courts to advance their interests” (2005: 1),

thus:
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. the judicialization of politics is not only about judicial review. A broader
definition of judicialization encompasses the increased presence of judicial
processes and courts rulings in political and social life, the increasing resolution of

political, social, or state-society conflicts in the courts. (2005: 1)

Judicialisation literature, although originating from the sociology of law, is also strongly
influenced by HI and NI and the need to give more attention to the role played by the
interaction between informal and formal rules of the game, practices and narratives, as
well as unveiling the role of formal and informal actors through the analysis of power
dynamics not visible to the naked eye. The legal and judicial arenas present the
researcher with key spaces to study the way in which norms and actors interact within
specific institutional environments. The role of judges and courts is just as important as

the impact of the written law.

Processes of judicialisation are in fact studied from different lenses including the
literature on democratisation, governance and accountability, and citizens’ participation.
The process of judicialisation can be activated from the top-down by rulers, or from the
bottom-up by and from society, as well as sometimes “from abroad” (Sieder et al. 2005:
4-5). As Domingo explains, in the case of judicialisation due to “rulers relinquishing
law-making power to judges”, it allows for “horizontal accountability” mechanisms to

be activated (2005: 23).

Moreover, the judicialisation of politics is also linked to the increasing level of judicial
activism in a country and is closely related to the transfer of difficult issues from the
political sphere to the judicial arena. As explained by Sieder et al., “judicial activism
can lead to a judicialization of politics — when lawmaking and policy implementation is
increasingly displaced from the executive and congressional branches toward the

judiciary” and this can be initiated by a range of actors, including “opposition parties,
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particularly those in a minority within legislatures, who may use the legal route to try to
block certain policies, for example by appealing against the constitutionality of a

particular government initiative” (2005: 5-6).

Judicial activism, which is defined by Epp as the process by which a constitutional
court “creates or expands a host of new constitutional rights” (Epp 1998: 2), is strongly
linked to the role of judges and the dominant political environment in which courts and
judges have to rule. As Domingo argues:

... the decision to invoke judges’ oversight functions (or to abide by their rulings)
by political actors may not be motivated by a genuine commitment to limited
government, but may instead be the outcome of short-term strategies responding to
electoral pressures, to a legitimacy crisis or to the attempt to delegate unpopular

decision making on political and social matters to courts. (2005: 24)

An important aspect of the judicialisation process and its positive impact for the
advancement of people’s rights is the role of courts in judicial review, particularly
constitutional review. The courts’ more proactive or passive attitude towards judicial
review seems to depend on their historical evolution and role within the state’s structure
(Couso 2011). Epp also emphasises that rights consciousness is not enough for a rights
revolution, rather the growth of support structures for legal mobilization — including
material resources to access professional legal expertise is a key factor in this process —
together with litigation strategies by social actors (1998, 25, 43). This implies the active
role of civil society groups and movements with the support of lawyers and the access

to resources and knowledge to access the courts.

The judicialisation of politics in Chile
Couso (2005) argues that the judicialisation of Chilean politics has resulted in the

“Rights Revolution that Never Was”. By this he means that once democracy returned,
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Chilean courts did not actively engage in the creation or expansion of rights through
their powers for constitutional review.!” This was despite the fact that Chile counted on
a strong judiciary and legal culture as well as the resources and support structures for
legal mobilisation linked to the presence of lawyers in the defence of human rights and
the presence of many NGOs and public interest lawyers. This is surprising considering
that this could have represented a radical change in the power and role of the courts:

Through this veto power courts can block policy initiatives, and depending on the
degree of leadership and activism of the courts, they can contribute to the

development of policy initiatives that have been ignored by the political process.

(Couso 2005: 107)

On the other hand, the literature that has analysed the historical evolution of the
judiciary and its institutions in Chile highlights that from very early on the creation of
the judiciary responded to the economic interests of the elite (Faundez 2007: 8) and
therefore never played a progressive role for citizens’ rights. Hilbink goes further and
asserts that focusing on the period 1964-1994, the courts played a role that she defines
as consistently illiberal under both democratic and authoritarian regimes (2003: 65).
Hilbrink adds:

Chilean leaders constructed the judiciary to serve more as “ballasts for the
executive” than as a defense against the abuse of citizens’ rights (Adelman

1992:292), and Chilean judges have generally been true to this role. (2003: 86)

Couso (2010) argues that there has been an important transformation of the
constitutional discourse in Latin America, and this cultural shift could explain the
judicialisation of politics, including in Chile where legal scholarship has called for a

move from a formalist attitude toward legal interpretation to one where human rights

17 For Couso: “The power given to courts to enforce the constitutionality of legislation and administrative
acts, including the ability to declare them void when they are deemed to violate the constitution,
constitutes one of the most significant developments in the political structure of constitutional
democracies in recent years” (2011: 71).
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provision of the Constitution — including international human rights standards — can be
invoked by judges. The hope is that this change in ideology could lead the “legal elite to
respond to demands of individuals and groups attempting to use the courts to further
their policy preferences (Couso 2010: 158). This matters because such cultural change
could represent a crucial change in the access to justice by different social groups
including women and feminists. This legal progressive shift would represent a unique
opportunity for women’s social mobilisation in defence of their rights, as well as for the
status of international law and frameworks on women’s rights within the Chilean justice

system.

Linking EC with judicialisation and Feminist Institutionalism

From the literature review, we know that there has been important research regarding
women’s reproductive rights in Chile, in particular abortion, and the way women’s
movements have actively promoted those rights via legal initiatives, how the state has
historically dealt with the issue, and how parties have also addressed the issue (Blofield
and Haas 2005; Blofield 2006; Haas 2006, 2010; Htun 2003; Macaulay 2006).
However, none of this research looks specifically at the judicial system and the role of
the courts, since the EC issue is the first reproductive debate to be dealt with in the

courts.

If one accepts the notion of gender regimes established by O’Connell (1987) to define
the way in which a certain gender order prevails within institutions, then the role and
personal beliefs of actors can be considered part of the informal institutions, while their
legal decisions and laws surrounding them can be considered as the formal ones. But in

a context where judicialisation has been identified as a new trend and constitutional
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adjudication has been brought forward as a way to expand citizens’ rights, one must

question the gendered nature of the legal framework as well as the judiciary.

Feminists have not paid significant attention to the constitutional/legal arena compared
to the electoral and state/bureaucratic arena (Waylen 2006). However, looking at the
judicial power within the state and its institutions from a feminist perspective matters,
since we know that “constitutional engineering” represents an important step for
democratisation and participation of citizens, in particular women (Waylen 2006). For
feminists in particular this represents a new area of focus since:

... constitutions lie at the core of the institutional structure and legal system of a
state and define the relationships between the state and its citizens as well as
among the citizens themselves, they play an important role in codifying gender

rights. (Waylen 2006: 1210)

In Chile, the transition to democracy was done through the acceptance of democratic
parties of the authoritarian Constitution of 1980, which contained many undemocratic
enclaves. Of those, one was particularly gendered — the introduction of the “right to life
of the unborn” in the Constitution, which was eventually matched by the last-minute
derogation of the right to abortion in the health code by the military. These changes
were made in the context of many other constitutional reforms included in the pact
made between the military and newly elected civilian government in order to reinstate

democracy in the country.

Constitutions, however, may only be a starting point and other laws and policies may be
required to ensure women’s effective access and claim to their rights. There is a belief
that a “culture of rights and a judicial system that facilitates legal challenges, for
example through the presence of feminist judges and sufficient resources” are just as

important (Waylen 2006: 1220). This is why a FI approach must look beyond formal
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institutions and outcomes to also examine the processes and ideas that prevailed in a

specific policy process and judicial battle.

Courts and transitions therefore matter, especially in a post-authoritarian context. Courts
respond to the institutional environment, through which judges who have the power to
interpret the law and rule on specific matters, and this involves the legal culture and
institutional environment as much as their own beliefs. They will probably respond in a
gendered manner to the advancement and promotion of women’s reproductive rights if

both laws and the legal culture are shaped by a gendered understanding of rights.

Methodology and data collection

As FI scholars have explained, if the political environment and policy process behind
any policy-making initiative are gendered, the outcomes of that policy will also be
gendered. This is why it is so important to gender the methods with which we research
in order to unveil the hidden power differentials and gender power dynamics. This
poses specific challenges for the choice of methods and data collection. As some
authors have recently explained, the main obstacle one faces is that “[i]nformal rules
and practices are notoriously difficult to unravel and research” (Chappell and Waylen
2013: 600). This is particularly difficult for political scientists who have to venture out
of their “comfort zone” to adopt new adequate methodological approaches coming from
other disciplines, while facing issues of confidentiality and access to uncover links

between formal and informal rules (Chappell and Waylen 2013).

Subjects and rationale
The first methodological concern for this research was the rationale for the selection of
the research subjects. By “subjects” I understand the participants whether individuals

and, or, organisations that are crucial to carry out the study (Rudestam 2007: 89). The
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research had to take into account the different set of actors and spaces behind the legal
and political processes that surrounded the public policy to distribute EC. Primary and
secondary materials related to the organisations and institutions involved in the policy
process were also included in the research plan, as well as a review of the press for fact-

checking and to help the mapping out of actors and institutions.

This research used Sabatier’s Advocacy Coalition Framework (ACF) to map the actors
of the EC public policy process and in this way bringr actors and their beliefs to the
centre of policy analysis (see Chs 5 and 6). The AFC emphasises actors’ diversity and
their capacity to join forces to promote policy change (Sabatier 1988). This means
people should be the primary source of information and the diversity of the subjects
should guide the selection of participants as well. The research thus started by mapping
out the policy sub-systems affecting the policy surrounding the distribution of EC in
Chile, thereby attempting to give a clear overview of the way these policy sub-systems

varied and evolved over the 14 years since EC was first discussed.

This was particularly important for this research since the diversity of actors and their
spatial locations in the political arena varied over time and this may not seem obvious at
first glance. I paid particular attention to the power differentials that may be hidden
behind “formal” institutional rules and discourses affecting reproductive autonomy.
These power differentials are seen within the context of the post-transition in Chile
keeping in mind the accounts that feminist political scientists have provided of the

gendered regime change from a historical institutionalism perspective (Waylen 2008).

Finally, the AFC is useful for the analysis of EC policy, considering the strong set of
beliefs that guided the actors involved. These “cores” are the level of closeness in

convictions shared by people in advocacy coalitions, where some will share deep core
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“views on society” and others will only share more pragmatic beliefs at the
implementation level of the “policy advocacy”. This emphasis on the belief systems of
advocacy coalitions allows for a deeper analysis and understanding of why some policy
advocates form stronger or weaker coalitions with differentiated success in the policy
process. This allowed the mapping of a restricted number of people within each

advocacy coalition, and belonging to a wide range of institutions.

Sampling

The research used a non-probabilistic purposive sampling in line with the results
provided by the mapping of the advocacy coalitions trying to give a clear overview of
the way these policy sub-systems varied and evolved over 14 years. This included
policy-makers, parliamentarians, members of feminist and biomedical NGOs,
autonomous feminists, scientists and academics, owners of pharmacies and
pharmaceutical companies, journalists, judges and lawyers at the Constitutional

Tribunal, members of the Church and lawyers linked to religious movements.

I started by identifying and giving priority to those participants who could know and
recommend additional potential participants in order to produce a snowball effect.'®
This had the “boomerang” effect of validating my mapping of the advocacy coalition,
giving me the confidence that my purposive sampling was going in the right direction.
Moreover, as explained by Beamer, when dealing with informal policy networks, this
way of proceeding permits to shed some light on actors one could not have identified

otherwise; this evolving process eventually completes the sample (2014: 91).

18 «“Snowball sampling” has been defined in different manners since the terminology was first used
(Handcock and Gile 2011). Here I use the concept of snowball sampling to refer to the non-probabilistic
selection of initial participants who are asked to identify other participants and in this way permit access
to hard-to-reach populations or simplify access to a tight network of people.
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In the context of Chilean society, with a small elite and even smaller policy advocacy
coalitions, and considering the highly politicised environment surrounding EC, it was
important to ensure that the initial interviews would open the door to other participants
while providing me with a trusted profile in front of potential interviewees. I was well
aware that some people might feel suspicious of the fact that they were being contacted
by a Chilean researcher who was not linked to any local organisation. During an
electoral year, it was important not to let any potential subject think that I was a

journalist in disguise.

The appropriate number of participants was the result of a saturation'® effect and
consistent with the mapping of the advocacy coalitions. Thanks to the mapping, I had an
initial idea of how many people were important and relevant for the research, and as the
interviews progressed they covered most overarching themes and topics needed for the
study. I reached what I determined a saturation point at around 32 people when it was
clear that additional interviews were not contributing additional insights and the

gathered information became repetitive.

I also took into account that 2009 was a difficult year for interviews due to the political
context of an electoral year. Later, in 2011, 2012 and 2014, after reviewing the material
I had gathered during my fieldwork, I had the opportunity to interview five more people
who [ thought could provide additional information. I did this during my vacations and
through personal contacts. This gave me a larger pool of participants on whose views I

was able to draw conclusions.

19 The concept of “saturation” has been at the centre of debates and it is hard to find clear guidelines on
how to estimate the size of samples, in particular for non-probabilistic sampling (Guest 2006). I have used
a similar definition to Guest et al., which they define as “the point in data collection and analysis when
new information produces little or no change to the codebook” and in which one reaches a sense of
“thematic exhaustion” (2006: 65, 78).
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Instrumentation/measures

I opted for a qualitative methods approach when I realised my research would require
focusing on both formal and informal actors and formal and informal institutions. This
resulted in a research approach primarily based on interviews, supported by the review

of primary and secondary source materials.

Following the rationale of the sampling and the objectives of my research, [ decided the
more appropriate tools were semi-structured and open-ended interviews. These types of
interviews are common in political science, with elite interviews?® being the most
common type (Leech 2006). Aderbach and Rockman have explained that elite
interviews are particularly useful if one is interested in a subject’s political attitude,
values, and beliefs (2002: 673). As argued by Lynch:

Well-conducted interviews give access to information about respondents’
experiences and motivations that may not be available in the public or

documentary record; they allow us to understand opinions and thought processes...

(2013: 37)

Yet it is important to bear in mind the challenges posed by open-ended interviews. The
researcher must have the flexibility and the capacity to work through “active listening”
due to the conversational nature of the interview process. This in concrete terms means
that the “interviewer ‘allows the interviewee the freedom to talk and ascribe meanings’
while bearing in mind the broader aims of the project” (Noaks and Wincup 2004: 80

cited in Silverman 2011: 110).

Some people are concerned with the flexibility given by semi-structured interviews, for

example in the lack of order or sequence of questions, as well as their openness. But the

20 For the purpose of this research, the term elite refers to people in key positions of power and influence,
either within government or other state institutions, academia, the Church, NGOs, etc.
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“rambling” that can ensue from using open-ended questions can also result in a
rewarding final product. Indeed, despite taking more time and demanding high levels of
attention from the interviewer, the flexibility, together with the “conversational flow
and depth of response can outweigh the disadvantages of inconsistent ordering”

(Aderbach and Rockman 2002: 674).

Moreover, since an interview is a process in which both sides are actively participating
and shaping the outcome of the encounter, it is therefore collaboratively produced and
interviewers have an active participant’s role (Rapley 2004 cited in Silverman 2011:
112). Thus, the product resulting from an interview process is “a particular
representation or account of an individual’s views or opinions” (Byrne 2004: 182 cited
in Silverman 2011: 117). The use of open-ended questions provides respondents with
the freedom to express these representations in their own terms and thus can increase
the validity of their answers, as well as make more educated respondents more
comfortable to articulate their views in the case of elite interviews (Aderbach and

Rockman 2002: 674).

Feminists have highlighted how excluded groups, including women, have seen their
voices and experiences silenced by quantitative approaches often perceived as
scientifically more “objective” (Epstein Jayaratne and Stewart 2008: 51-52). This thesis
follows FI’s premises and is interested in showing how feminists engaged and were

actors of this policy process and needed to record their account of the events.

Due to the heterogeneous nature of the advocacy coalitions, I was also aware that some
of the interviews would be elite interviews and in other cases I would need to use a
more general approach, composed of key informant interviews mixed with participant

observation techniques. Indeed, many feminist organisations and advocates that come
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from grassroots movements are often more comfortable in group interviews with their
colleagues and with a more informal approach to interviewing. I was lucky to be invited
to many events organised by feminist groups and NGOs as well as other organisations
and individuals working on SRHR, including Parliamentary sessions on EC and the
protests staged against the Contraloria by feminists. During these events where [ was an
active participant I recorded most data through written notes, during and after informal
exchanges with the attendants. When possible I used video or audio recording, trying to

remain as non-invasive as possible in my role as observer.

Finally the interviews followed a semi-structured form guided by a general outline
made of a list of 10 topics that needed to be covered in every interview, which I

identified as key to collecting the information relevant for my research question (see

App. 2).

This interview plan allowed me to keep a consistent general structure among interviews,
even if I adapted the opening questions and their content according to the specific
characteristics of the subject (individuals, NGOs, lawyers, doctors, politicians,
feminists, etc.). What remained fully consistent was my initial presentation and the
description of my work, as well as the recurrent request to tape and offer to give
confidentiality if the interviewees wanted it. Most interviews started with general
introductory questions giving space for the interviewee to lead on the subject — also
known as “Grand Tour” questions (Leech 2006). Additionally I used the topics list to
provide me with planned prompts to intervene at key moments during the interview to
either go more in-depth or shift the conversation to an area not being covered

spontaneously by the participant.
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Other materials

The initial research of materials was done by carrying out a press review of articles
covering the EC policy legal and political battles between 1998 and 2010 (see ‘Other
Data’ section). The documents’ revision then focused on the collected materials
obtained via interviews and visits to organisations. The press review was done before
and during fieldwork, via internet and through the collection of local newspapers. It
provided a key background context to the issue, and helped with the mapping of key

actors and potential interviewees.

Timeframe and procedures

I collected most primary source materials for my research over the five-month period I
spent in Chile between March and July 2009. I tried to be as thorough as possible in my
data collection of the coverage of the policy from 2000-2010. However, because the
work on EC at the medical level had started back in 1996, my interviews with key

actors on this aspect of the issue tried to cover that four-year gap as well.

While in Chile I was mostly based in Santiago, the capital, but had the opportunity to
travel frequently to Valparaiso where the Congress is located. As Chile is a country with
a highly centralised economic and political system, I did not need to travel more than
this. In fact most subjects and organisations offered to meet either in Valparaiso or

Santiago.

I was also hosted by the institution where I did my undergraduate degree, the Institute
of Political Science (ISP) at the Pontificia Universidad Catodlica de Chile. The ISP’s
director was kind enough to extend an invitation to me as visiting researcher there,

which granted me open access to the university’s libraries in Santiago, the opportunity
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for informal chats with academics and increased my credibility to approach potential

Interviewees.

The interview process

I interviewed 37 actors belonging to the different advocacy coalitions (see Chs 5 and 6)
involved in the EC policy process including government officials, former ministers,
Parliamentarians, one judge at the Constitutional Tribunal, feminists in NGOs and part
of the wider movement, doctors working on reproductive medicine in universities and
NGOs, as well as lawyers and academics involved in the judicial processes on both
sides of the issue (see App. 1). Whenever it was possible I taped the interviews using a
small, non-intimidating recorder. I also took written notes that were supplemented by
my own personal notes immediately after the end of the meeting to record atmosphere,
personal impressions as well as comments that might have been made off the record.
Thirty-five out of 37 interviewees agreed to be taped. The interviews varied between 45

minutes and two hours.

Communication with interviewees

Despite using contacts to get access to key initial participants, all participants were
contacted via a formal email stating the purpose of my research and letting them know I
was a PhD student from London University. As these initial emails were often not
successful I had to follow-up via a new email and, or telephone call stating my relation
to a person both I and the potential subject knew. This approach via personal
recommendation worked the best, confirming my decision to work through a snowball
process. Interviewees were often generous and spontaneously offered to put me in touch

with other people they considered to be key actors in the process.
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Despite the efforts to approach people in a sensitive and professional manner, I faced a
strong sense of suspicion from the conservative actors belonging to the anti-EC
advocacy coalition. Most of them requested to be kept anonymous. Despite using my
contacts in high positions within academia it was almost impossible to obtain an
interview with most judges at the Constitutional Court and conservative
Parliamentarians. This could be explained by the fact that the press had suddenly
become very keen on covering the EC debate and in part by the overlap of my fieldwork
with the beginning of the presidential electoral campaign, where Concertacion’s
candidate, Eduardo Frei (PDC), tried to position himself as progressive by putting

abortion and EC on the electoral agenda.

In general, anti-EC advocacy members, whether in politics, members of the Church or
independent professionals, behaved in a defensive manner when approached. A key
lawyer I eventually managed to interview immediately asked me as I entered his office:
“How did you track me down? I am normally very discreet.” The second time I was in
his corporate office he refused to be taped. Others showed a sense of curiosity, which
opened the doors of key interviewees in high positions. A member of the Catholic
Church told me: “Of course I am curious and I am willing to give one hour of my time
when a young Chilean woman studying in London, doing a PhD while she could be

doing other things wants to interview me.”

Finally some refusals were more direct and aggressive in their tone, bordering on
rudeness. A female Parliamentarian sent the following reply to my formal email
requesting an interview (see App. 3 for full exchange of correspondence):

Estoy en total desacuerdo con la promocion de los Derechos Reproductivos.

Incluyen El Aborto y estoy por “LA VIDA”.



This email was an exception yet I found it very informative about the feelings the
issue was provoking in the conservative advocacy coalition. From thereon I was
more careful and strategic when contacting key informants, relying more heavily

on personal referrals to bring down the barriers of suspicion that [ was facing.

Limitations of the methods and interview process

My research presents a limitation in my analysis concerning conservative positions
on EC considering that most subjects in the anti-EC advocacy coalition who
declined or ignored the interview requests came from the conservative sector. I
was unable to obtain an interview with most Constitutional Tribunal judges;
however, the one judge who spoke to me played a crucial role in the process and
ruling of EC, which I believe compensates for the absence of the others. Also, it
was easy for him to speak about his colleagues and people who supported and
shared his views since there are only seven of them. I therefore tracked any form
of scholarly article, interview in the press and official opinions regarding the
ruling (including all official documents by the Constitutional Tribunal) to get a
fuller picture of the other judges’ worldviews and beliefs. In the final stages of the
research I had the opportunity to speak with two lawyers who were closely
involved in the legal process within government or the Constitutional Tribunal

who helped me triangulate much of the information.

Something similar happened with one of the lawyers who led the conservative
lobby against EC who did not reply. Nonetheless I was able to speak to one of his
fellow co-petitioners at the Constitutional Tribunal who explained both their
positions on the EC issue. The senior official of the Church I was able to interview

also gave a clear view of the Church’s beliefs and modus operandi on this matter,

94
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since he was the “in charge” for this agenda during the whole process. I used these
interviews to triangulate the written information I had found and the key elements
coming from the interviews of other members. Although it is impossible to
establish full certainty on their beliefs and views, I am confident that I did
everything in my power to avoid the bias of unreliability of the information
obtained and was able to reach the adequate saturation point in my interview
process. | believe the saturation point would have been similar had I had the
opportunity to speak to more conservative actors since the main topics coming out
of the interviews with conservative actors were similar to those topics present in

the interviews with the pro-SRHR actors.

Positioning myself as a researcher

As discussed above, there are specific challenges to conducting research on sensitive
topics, and both the political context and the way in which a researcher is perceived can
affect access to information. If we accept that power is present at every stage of the

research process it is extremely important to position oneself.

In carrying out my research I paid particular attention to the positioning of my roles as
both researcher and feminist, as well as being Chilean carrying out research within my
own society, while being resident abroad. As [ mentioned previously, it was difficult to
escape the gaze of my interlocutors and their questioning me back during our
encounters. This is something I expected since as some authors have highlighted:

Power shapes the process of the interview research from beginning to end, from
the initial formulation of the research question to the final dissemination of results.

(MacLean 2013: 67)

Abortion and SRHR are sensitive topics to discuss when the interviewee may hold

particularly strong views on these topics. Both feminists and Catholics approached the
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debate in a passionate manner, in which I sometimes felt | was wearing an activist hat,
and at other times a researcher hat, allowing me to look in a detached manner at the

work of people I strongly agreed or disagreed with.

As explained by MacLean: “Even if not completely objective or neutral, the
researcher’s theoretical and often comparative perspective as an outsider is also quite
valuable” (2013: 71). Therefore, I always tried to be as open as possible on my research
and never refused to answer any questions, even personal ones regarding my
background. Most importantly I never hid when confronted with the question that I was
a feminist and had previously worked in NGOs defending SRHR. Often, luckily, these
questions came at the end of interviews and my interviewees found it amusing or
actually provided further information. Also, I always offered and sometimes received a
spontaneous demand to see the final product of my research by the informants. I kept a

record of this and plan to share this thesis with them once it is finalised.

The “chameleon” dilemma

Following Sidney Tarrow’s views on the interview process with political actors, I saw
“my respondents as both informants and participants” within the communication
sharing process and also within their own changing identities according to the role
played in the policy process (Little 2008). Tarrow suggests that “the social scientist
needs to find a way of being engaged with his or her informants or participants in an
interactive way” (Little 2008), which to me was translated in the use of my “multiple
identities” during the interview process, leaving most of the control and methods for

interviews to the analysis process.

I tried to approach my interviews with an open mind knowing that due to cultural

practices specific to Chile, an adequate time to introduce myself and to allow some
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rambling was necessary. | was right in doing so since this was crucial to allow the
interviewee to relax before the interview itself. In some cases, however, this only
happened after I was asked many questions about myself, about studying and living
abroad, about my family including trying to make connections (non-existent) between
my last name and people some interviewees knew. This type of screening and power
relations is probably something a foreign researcher would not face, and it meant that I
needed to be prepared to have a standard speech for each category of interviewees. If
they were academic, talking about academia in the UK was key, and if NGO and

activists, my own past working in those spaces and activist identity was useful.

This happened mostly during elite interviews where the power balance between the
interviewee and me was often in their favour. This also translated in them telling me
where and when to meet, changing dates or cancelling at the last minute, interrupting
the interview to take a phone call or asking me to stop the recording of our
conversations to make some comments off the record. The situation was totally different
with activists and members of NGOs and social movements. They often offered me
flexibility and time for my interviews and were open to my presence in a more relaxed

manner establishing a horizontal relationship.

In order to compensate for the power differentials in these different interview settings, I
modified my dress code accordingly as well as my body language and speech pattern.
With elites I dressed formally, spoke in a very formal language referring to theoretical
concepts they were keen to engage with, and I also shook their hand. In contrast, with
other interviewees, my dress code was more casual, I would kiss people on the cheek to
greet them and I would use a more colloquial language to engage. Often these

interviewees also chose more casual places to meet such as cafes and public spaces,
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which allowed us to walk, or sit comfortably and have a more casual chat. With the
youngest interviewees it was hard to conduct a “formal” interview since they considered

my open and casual behaviour essential to being able to trust me.

Finally, I also discovered that being a female and “young”?!

researcher put me in a very
paternalistic power differential with male elite interviewees who spoke to me as they
would have with their daughters or grand-daughters. This translated into something
common in Chilean society called “mijiteo”, where the elder person addresses you as
“mijita”, which is a colloquialism derived from the contraction of “mi hijita” (my
daughter) and reinforces their alleged wisdom and knowledge over yours. It also
happened on numerous occasions with some female interviewees, in which case it took
a maternalistic and more protective tone. This was something I mostly used to my

advantage, letting them carry on treating me as if [ was naive, which allowed space to

ask questions they would not have answered so easily otherwise.

Other data

The data I collected also covers a wide range of sources and materials: government
documents and declarations, NGO publications and communications, press releases and
public statements by the Catholic Church, legal documents and judicial records, audio-
visual materials from conferences and symposia, newspaper articles, my own pictures
and videos from events. I felt extremely lucky to be met with great generosity by most

people I met. I rarely left an office empty-handed.

I carried out a press review of the issues of abortion and EC from 1996 until 2010

mostly through printed press and more recently digital and radio media. The four main

2! This in Chile means generally under 40 years old.
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newspapers | used were the far-right conservative EI Mercurio and La Segunda,?* the
centre-right La Tercera, and because Chile does not have a left-wing publication with a
wide circulation, | opted to use the government-funded La Nacion, which in my opinion
better reflected the Concertacion views on most political events. It should be noted that
the majority of the printed press is in the hands of just two financial conglomerates in
Chile: the first is the Edwards family, representing generally the views of the far-right
and known for being close to the Church; and COPESA, which is considered a slightly
more liberal right-wing sympathiser. I also reviewed audio-visual materials such as talk
shows and television interviews with key characters involved in the EC debates and
legal and political processes. I transcribed their declarations and opinions in videos

(five) and radio interviews (three) when I found it necessary to use them as evidence.

In order to complement my interviews and press review, I also attended some meetings
of feminist groups and conferences as a way to use participatory observation in a
triangulation exercise. This approach was adopted to create a better and more relaxed
rapport with the subject. It also allowed me to listen more in detail to the debates
affecting feminist groups. This was done both in Santiago and Valparaiso. Among the
meetings | attended was one regarding the use of an anonymous mobile phone line
providing advice on abortion to women. These meetings allowed me not only to meet
different leaders and organisations but also to interact with feminists of all ages and
backgrounds. In July 2009, I was invited by contacts from the women’s movement to
join a caravan of buses rented by APROFA to take people from Santiago to the
Congress in Valparaiso to attend the session on the Fertility Bill. I am most thankful to

the people who allowed me to attend such an interesting and lively historic event.

22 This is a paper printed in the afternoons that targets civil servants, politicians and policy-makers and
has an open conservative agenda.
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I mostly focused on the interaction of all advocacy groups and within the same
coalitions. Therefore I often tried to triangulate information given by different actors
belonging to the coalitions. Chapters 5 to 8 are based primarily on the interviews and
their analysis. | traced the origins and evolution of the policy process through the

combination of the analysis of the interviews and other primary source materials.

Finally, it was important for me to document the processes [ witnessed through more
intimate materials. I used personal photography and video to record events and talks I
found essential to capture for my analysis. I strongly felt I needed to immerse myself in
the spirit of the debates to fully understand the complexity of the political and cultural
struggle that was taking place in Chile at the time of my fieldwork, which coincided

with a crucial electoral year.

Data analysis

The open-ended interviews I conducted were analysed taking into account the 10
themes I used as a pattern for all interviews. I transcribed all interviews, as well as all
personal notes taken during my fieldwork. During this initial process I took note of all
the emerging themes coming from the interviews and informants’ answers, while
connecting them with the main topics I had established for the interview process. I
proceeded to select the main ideas coming from the recurrent themes from which I

coded the themes and searched for any emerging patterns.

I did not use any software for this part of the work, preferring to use a pen and paper
coding process, which provided a more direct contact with the material, hand-written
notes and the possibility to keep control over the process. This was time-consuming but
also rewarding and stimulating. With other materials, such as press materials, I carefully

categorised the articles according to topics and actors involved to trace the timeline and
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map the main events and actors behind the policy process. Visual and audio materials
were all interviews so once transcribed they were treated like the main data set of

Interviews.

The analysis process was done over different stages, starting with an initial analysis
during the fieldwork to identify the main themes coming out from the interviews and to
start establishing the amount of interviews needed (“saturation” process). Once back in
London the transcription time was consuming but allowed me to immerse myself to
analyse carefully the answers received from the interviewees. The advantage of taping
is that not only was the information available but also the tones and figures of speech
used by the interviewees to communicate the meaning they assigned to the topics were

addressed.

Although Sabatier’s ACF was useful for grouping people’s views as advocacies and
gain new insights into the policy process and the nature of the advocacy coalitions, as
well as the relational aspects of actors interactions and their power dynamics, I needed
to go back to FI to gain more analytical insights into the role of formal and informal

institutions in shaping the policy process.
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CHAPTER 4: Sexual and Reproductive Health in Chile since the
1960s: Actors and Institutions

Using a HI approach, this chapter reviews the evolution of reproductive health
initiatives in Chile since the 1960s. In doing so, it aims to identify the level of presence
or absence and influence of women’s and feminist groups in policy debates around the
provision of reproductive health services in Chile over the last century, and more
particularly since the 1960s. HI pays particular attention to critical junctures and long-
term processes to make visible the importance of institutions for policy-making. The
chapter thus focuses on the creation of family planning policies and services in the
1960s and 1970s and the institutions and actors involved in the field since then. It then
looks at the impact of the dictatorship on these policies with the aim of identifying the
institutions and policy actors who have played a major role in advancing women’s

sexual and reproductive health in the decades prior to Chile’s return to democracy.

The discussion briefly reviews the initiatives taken by the left-wing governments
between the 1930s and 1950s to respond to the needs for better maternal and infant
healthcare. The chapter then turns its attention to the 1960s health initiatives by the
Christian Democrat government of Frei Montalv, which first introduced family planning
services, supported by the medical profession and policy-makers and tacitly by the
Church. The chapter then contrasts the international and national contexts of the 1970s
and 1980s under Allende and Pinochet’s dictatorship, which affected the continuity of
family planning. The chapter shows that socialist and authoritarian governments
reproduced patriarchal structures while ignoring women’s rights in their initiatives to
provide fertility control services, although one can identify a few incipient progressive
initiatives under Allende. More importantly, women’s health movements and women’s

rights discourses on health can be traced to the years of struggle against the dictatorship.
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Finally the chapter analyses the transition to democracy and the role played by the 1980

Constitution in setting the new rules of the game for any initiative regarding SRHR.

This chapter argues that the circles of scholars, specialists, practitioners, activists and
policy-makers working currently on SRHR issues are overall the same since the 1960s.
The institutions framing the work and debates on SRHR, including the role of medicine
on SRHR policies, the importance of religion, and the formal institutional environment
created by the 1980 Constitution on women’s rights and the criminalisation of abortion,
have also remained influential, reinforcing the rules of the game for those wanting to

promote a progressive agenda for SRHR and women’s rights.

Sexual and reproductive health in Chile in the first half of the 20t century

Public policies and the provision of sexual and reproductive health services in the early
1900s were strongly influenced by positivist approaches to social policy, including
eugenics and hygienist visions of sanitary services. The importance of emerging
scientific methods and techniques to produce policies from the state — and their promise
to give humans control for the first time over natural phenomena they had no control
over previously — gave a prominent role to professionals such as doctors, lawyers and
scientists in policy-making (Htun 2003). Women’s bodies and reproductive health, and
in particular contraception, family planning and abortion, were at the centre of health

policy debates.

Positivism and its followers benefited from the fact that from the end of the 19"
century, but especially during the 20" century, the state started to play an “increasingly
significant role in the ordering of social economic life [...] through law, social welfare,
and economic and social policy, as well as through attempts to regulate the norms of

public culture” (Molyneux 2000: 36-37). Health in particular was one of the areas of
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human life where the state played an increasingly influential role over the last century.
This often resulted in top-down approaches to public policies with included almost no
participation of women. Women therefore at the turn of the century “were becoming the

objects of state regulation” (Molyneux 2000: 49).

Abortion in Chile was introduced within the Criminal Code in 1875. Chile’s 1875
abortion law applied not only to women seeking or having an abortion, but also to
doctors performing them. Doctor’s liability was only modified by President Ibafiez’s
reform of the Health Code in 1931, which introduced the criminal exemption for
doctors performing abortions to save a mother’s life (Htun 2003). This created the

possibility of therapeutic abortion in Chile, which remained legal until 1989.

In Chile, between 1900 and 1950 the first state health institutions were formed. In 1924
President Alessandri created the first Ministerio de Higiene, Asistencia y Prevision
Social (Ministry of Hygiene, Assistance and Social Provision) (Arellano 1985: 28). In
1938, the Frente Popular governments launched prevention health services for the
workers, followed in 1952 by the Servicio Nacional de Salud (SNS), Chile’s first
National Health Service extending healthcare coverage to the whole family as a way to

protect mothers and children (Arellano 1985: 31).

Frente Popular governments were committed to improving the health of workers and the
poorest sectors of society, and in particular women and children, even if this did not
challenge the patriarchal structures affecting women, and actually reinforced the image
of a “woman worker and mother” (Rosemblatt 2000b). In fact, the new sexual and
political morality of the Frente Popular governments was reinforced by the centrality of
the family in the socialist discourse against capitalism, which they saw as the major

threat to that unit by not giving the means to workers to take care of their families’
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material needs (Rosemblatt 2000b: 209). In doing so, leftists thus neutralised women’s

opposition to male dominance and “re-encoded patriarchy as capitalism” (Rosemblatt

2000b: 209).

The creation of the new state health institutions marked a milestone in the way women
and feminists could engage with the state in the future regarding their health needs.
Women now faced a more coordinated set of policies and policy-makers behind
decisions regarding their bodies and health. In fact, in 1935, the first organised group
advocating for the regulation of fertility and equality of women in Chile, the

Movimiento Pro Emancipacion de las Mujeres de Chile MEMCH), was born.

MEMCH quickly became a visible and active feminist militant force gathering women
of all social strata (Jiles 1994: 131) and was an active supporter of the Frente Popular’s
campaign from 1936 to 1938 (Rojas Mira 1994: 192). Thus from very early on,
MEMCH demanded that women be freed from the burden of forced pregnancy through
a wider access to free contraception and a legal framework allowing abortion in specific

cases within the state’s health system (Jiles 1994: 131).

MEMCH lobbied the minister in charge of health issues at the time — Salvador Allende
— through letters asking the authorities to urgently intervene on behalf of the
“proletarian mother and child” (Maira Vargas, Santana Nazarit, & Molina Saez, 2008:
19). Initially MEMCH did not question the model put in place by the Frente Popular,
which saw women primarily as “mother-workers” and kept linking children’s care to
women’s reproductive rights as workers (Rosemblatt 2000a: 81). MEMCH in its letters
openly requested “the recognition and legalisation of abortion to be practised

scientifically” (Antologia del MEMCH cited in Maira Vargas et al. 2008: 19), which
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was maybe the first official demand by women to widen the right to therapeutic

abortion to legalise abortion due to socio-economic reasons and mental health.

Together with the SNS, the Frente Popular also created important social protection
packages, which included family/child benefits and unemployment benefits as well as
maternity benefits (Arellano 1985: 32). This can be considered a success for a very
persistent feminist lobby at the time. The feminist movement through MEMCH played a
major role in lobbying for better healthcare for women as well as social protection of
women workers and their children. Albeit not challenging dominant gender roles, they
demanded the right to maternity benefit and paid maternity leave to be extended to
women working in agriculture (Rojas Mira 1994: 194). On the other hand, despite
having the backing of the SNS, no steps were taken to respond to MEMCH’s demands
for birth control advice and services (Rojas Mira 1994: 195), nor was there a change in

the abortion law.

Since the end of the 19" century, access to contraceptive methods in Chile had been
minimal and had led to high rates of abortions. Social policy discourses rarely had
women’s interests and rights in mind when considering the control of reproductive
health, reinforcing already existent gender norms. The creation of the SNS was
therefore one of the landmarks for women’s reproductive healthcare, at a time when the
main health issues were related to mother-child healthcare (MINSAL et al. 2006: 6).
Health authorities in Chile dealt with the incredibly high numbers of abortions for many
years showing that abortion was not a taboo within the medical arena. By 1960 abortion

became a major public health priority that policy-makers had to face.
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1960s: The Christian Democrats and the birth of family planning

The 1960s marked a break from the previous decades in many ways. The first was the
growing concern for social issues as the rural-urban migration started to pose new
problems regarding the living conditions of the population. This was also a period of
consolidation of the growing demands of left-wing and working-class sectors through a
reordering of the political system, which included the birth of the Partido Demdcrata
Cristiano (the Christian Democracy Party (PDC)) and many other movements with

strong emphasis on social justice and the social doctrine of the Catholic Church.

The 1960s also marked an increase for the first time in women registered to vote,
reaching 63.2%. Women played an important role in giving the PDC and Eduardo Frei
victory in the elections of 1964 (Rojas Mira 1994). This increasingly growing political
activity and influence of the female vote had an unprecedented impact on politicians
(Rojas Mira 1994: 186). As explained by Rojas Mira, “once women constituted
themselves as an electoral power, political parties started to pay attention to them, and
the daily problems they experienced became public policies” (Rojas Mira 1994: 186).
Most parties “took up the woman’s issue” and “abortion and family planning — until
then relegated to the private sphere — became issues of social relevance” (Rojas Mira

1994: 186).

As indicated by MINSAL, “at the beginning of the 60s, maternal mortality and in
particular, mortality due to abortion, was still high, causing around 35 to 40% of all
maternal deaths” (2006: 13). In hospitals almost half of all patients in maternity wards
were women receiving post-abortion care (Mardones S. et al. 2008). Abortion being
illegal, it was impossible for them to seek help in hospitals after suffering from

backstreet and home-made abortions. This explains why the 1960s marks the
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commencement of new initiatives regarding reproductive health and women’s
reproductive rights, which started with the “pioneering work of a small but influential
group of medical practitioners concerned with high maternal and neonatal mortality

rates and infant malnutrition” (Casas 2004: 429).

International events, such as the creation of the International Planned Parenthood
Federation (IPPF) (1952) and the Third International Conference on Family Panning
(1952), as well as the US international aid initiatives at the time concerning birth control
and poverty reduction, created a new global context for family planning. In 1962, prior
to the Fourth Conference on Family Planning in which Chile participated, the IPPF had
requested the Chilean government to provide a report on the practice of fertility control

in Chile (Rojas Mira 1994).

The report clearly stated that since the 1930s influential female doctors took the
initiative to introduce many methods in key health services although at a small scale
(Rojas Mira 1994: 195). Another unit of doctors working on these issues had also
worked on contraceptive technology over the 1950s, focusing mostly on the
development of hormonal contraception but also on the very early versions of IUDs
(intrauterine devices). Moreover, many doctors in private practice were prescribing
contraceptive methods on a regular basis (Rojas Mira 1994). So despite the fact that the
SNS had no official policy on birth control or family planning, the initiatives especially

by doctors were growing.

Family planning and the birth of APROFA
According to Rojas Mira (1994) it was due to this important medical expertise and the
presence of a well-established health system together with the possible arrival of the

Christian Democrats to power, that Chile was perceived by the US as a perfect
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laboratory to implement a pilot programme to make family planning a formal state
policy with a wide outreach for its population. The US, via its aid programme Alliance
for Progress, and the IPPF would provide important financial and technical support to

both the Chilean and its own national health system (Rojas Mira 1994).

Although Chile did not have overpopulation issues, the idea of introducing birth control
was quickly accepted by policy-makers.?? This is how in 1964, when Frei Montalva and
the PDC came to power, the Asociacion Chilena de Proteccion de la Familia
(APROFA) was created “by a small, private association of health providers”, and would
later become the local family planning association to join the International Planned

Parenthood Association (IPPF) (Casas Becerra 2004: 430-431).

Since its creation the APROFA would work very closely with the SNS and its technical
division to implement a widespread programme of fertility control in the country (Jiles
1994: 132-133). In the mid-1960s, APROFA played a key role in presenting the
numbers and studies on the impact of abortion on the high level of maternal mortality in
Chile, helping to make the case for tackling what was considered an epidemic at the
time. It was the APROFA that in 1964 reported that 70,000 women had been
hospitalised for infections arising from abortion (APROFA 1987: 4 cited in Rojas Mira

1994: 197).

In 1967, the Ministry’s Family Planning Policy, after identifying the need to reduce
morbimortality due to unsafe abortion in the population, decided to incorporate fertility
control initiatives to programmes of mother-to-child care, trying to uphold each

family’s right to “have only the number of children that can be raised in a

23 Interview with Gloria Maira, well-known feminist, coordinator at Red contra la violencia 06.04.09.



110

comprehensive manner...|guaranteeing the respect of people’s conscience and their

dignity” (MINSAL et al. 2006: 7).

The Catholic Church and the Christian Democrats

Considering the conflict that EC caused in Chile over the last 15 years, it is surprising to
observe that in the 1960s there was almost no resistance to the implementation of the
rather vanguard family planning policy. In spite of representing a Catholic electorate,
the Christian Democrats were able to put in place the most progressive and far-reaching
policy of fertility control the country had known until then. Even the APROFA was
established without challenge, confirming the PDC’s historical and privileged
relationship with the hierarchy of the Catholic Church. There was almost no public
debate on the topic because most decisive conversations took place privately between

health officials and the bishops over a series of meetings (Mardones et al. 2008).

Abortion was so widespread that it represented a major challenge for the newly created
national health system, leaving little space for any opposition.?* Cardinal Silva
Henriquez would have told the Christian Democrats at the time “to go ahead” and “not
to worry”.?> The Cardinal, known for his open-minded attitude and commitment to
social issues discussed and negotiated the issue directly with Francisco Mardones —
director of the SNS at the time (Mardones et al. 2008) — confirming his support of the
government’s family planning policy which the Church considered a lesser evil (Rojas

Mira 1994: 209).

Without opposition from the Church family planning programmes could be rolled out

more easily, and taking advantage of the increasing presence of the health system across

24 Ibid.
25 Interview with Teresa Valdés, well-known feminist, director of Observatorio de Género, 17.06.09.
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the country, the APROFA assumed a strategic role in the training of doctors and
“midwives around the country” on contraception and birth control.2® According to
Galan the APROFA joined the IPPF and in this way was “able to receive IUDs and the
pill”, which it “then provided free of cost to the national health system to implement its
contraception programme”.?” APROFA wanted to ensure “that the ITUDs and pills were
distributed free of cost to the population who really needed it, and that this was done

ethically”. 2

Midwives thus played a key role in making contraception available in as many places as
possible in the country. As Galan explained, doctors were not always present in remote
regions of the country since the SNS had only just started its greatest geographical
expansion, however most communities were assigned midwives who “were trusted by

women”.%?

This close technical and advisory support role given to the APROFA was essential for
reaching out to people and health professionals in an indirect manner from the SNS.
However, the family planning programme was created and maintained outside
government, since the private and independent position of APROFA is what guaranteed
the arrival of free contraceptive methods to the country via the IPPF. This independence
also allowed APROFA to do things the government could not have done out of fear of
appearing to be interfering in an ideological manner and changing the deeply-rooted

traditional gender structures of Chilean society.

26 Interview with Dr Guillermo Galan, former President of APROFA, 24.06.09.
27 Ibid.
28 Ibid.
29 Ibid.
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This was the case with medical students, who often only received a fraction of the
education on contraception that midwives were receiving.’ During this time, it was
APROFA that trained most young doctors in public hospitals to learn to insert and
remove the [UDs before they were sent out to different regions of the country. In this
manner the government did not need to make changes to the curricula of faculties of

medicine to include family planning.3!

So although the government had the support of the Church, the “deal” seems to have
been to keep family planning within a targeted group and to use a very technical
approach. For doctors, more than the idea of giving women control over their lives, their
greatest concern was making sexual and reproductive health a priority topic for the
whole population and reducing the amount of deaths due to abortion. Women therefore
remained the target of family planning policies even if there was an attempt to address
sexuality and reproduction within the couple, letting couples decide when, how many
and how often to have children. Despite this, women’s early and unwanted pregnancies
remained at the centre of attention of the medical profession combining family planning

with mother—infant healthcare.

The Vatican and contraception

At the end of the 1960s Chile was not impervious to international influences and ideas
and many were following the sexual and reproductive health debates taking place in
Europe, including the campaigns of women’s movements for the right to abortion.
Contraception was openly discussed in Paula, a progressive publication on women’s

issues at the time (Vergara 1967). But a whole new international context would start to

30 Ibid.
31 Ibid.
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take shape regarding reproductive and sexual issues with the publication in 1968 of the
Vatican’s Encyclical Humana Vitae. The Encyclical came to reaffirm the official and

most conservative teachings of the Church on abortion and contraception.

In 1968, four years after the government had launched its family planning programme,
some sectors of the Church would voice their concern about the access of young
adolescents to contraception. At the time, Chile was the only country besides Canada
where the contraceptive pill could be bought without prescription (Cot 2001: 2). Despite
these isolated debates, the Church in Chile did not carry out a negative campaign on the

government’s policy.

Nonetheless, since the Encyclical was addressed not only to individuals within the
Church but also Catholic governments, the PDC declared, through its coordinator for
family planning Dr Lucia Lopez quoted in Paula that year, that the encyclical was “not
an obligation for those non-Catholic”, and that the SNS being a state institution it would
respect all beliefs, adding: “... the policy has always been applied from a health
perspective and specifically to avoid a great number of abortions” (Revista Paula,

No.17, Agosto 1968 cited in Cot 2001: 4).

This secular and progressive declaration reinforced the health policy rationale and
exploited the divisions within the Church that was composed then of many groups with
different theological positions. When the Encyclical Humana Vitae was published, it
was not accepted unanimously within the Church. The Jesuits, who were then a very
influential group within the Catholic hierarchy, openly declared they did not consider
the Encyclical infallible (Pieper 2009: 87-89). The Jesuits became the most outspoken

group sustaining this vision because they “supported a due regulation of births,
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especially in developing countries” and also considered issues of “poverty, lack of

resources and the possibility to give a decent place in the world to a child” (Cot 2001).

The Unidad Popular (UP): Allende, the doctor and the socialist

The arrival of Salvador Allende to power in 1970 led to important changes for health
policies in the country. Being a doctor, Allende from very early on not only cared about
the coverage of health policies but also the quality of the care provided and the labour
conditions of health workers (Jiles 1994). According to Pieper, “as president, Allende
continued to believe that health care represented a basic human right. He promised to
reorganize public health in conjunction with his administration’s reorganizing the

capitalist system” (Pieper 2009: 121).

Allende and the UP were keen to appeal to women after the success the Christian
Democrats had had capturing the female vote. Allende campaigned with promises
targeting women, including:
... to expand protections for Chilean mothers, promote women’s education, and
defend the rights of female workers. Women were called upon to become
protagonists in the struggle for social change, assume leadership roles, and enter
the workforce. (Tinsman 2002: 212)
Tinsman explains that the “tension between the UP’s goal to empower women and its
claim to defend the Chilean family surfaced in its approach to birth control and sex
education” (2002: 221). On the one hand, they promoted knowledge and access to the
methods “to counteract the sexual hypocrisy and coercion of bourgeois capitalism”,
trying to distance themselves from the Christian Democrats’ focus on maternal-infant
health, while on the other they built on the existing policies left by the previous

administration (Tinsman 2002: 221). In fact, the UP policies maintained the Christian

Democrats’ family planning focus on the well-being of women and couples while



115

declaring family planning to be a right for women (Jiles 1994; Pieper 2009). And
although the UP did not challenge the fact that the use of contraceptives by women was
still dependent on the husband’s consent (Tinsman 2002), it introduced the notion of
“integral health”, bringing together all reproductive health services (Rojas Mira 1994:

205).

Allende’s Health Director, Infante, made very clear that the coverage of family planning
would be extended to all women of fertile age, but unlike the previous government it
did not aim to reduce the number of children per family (Rojas Mira 1994: 205). It also
progressively incorporated the provision of reproductive services to single and
adolescent women, including “a candid sex education program for youths, and a

tolerance of abortion” (Tinsman 2002: 229).

Sexual education received much attention since it was part of a “much broader and more
ambitious effort to link all education to revolutionary liberation”, which translated the
UP’s conviction that the new socialist society they wanted to build required “profound
cultural transformation, and they saw education as the chief engine for such change”
(Tinsman 2002: 229). Showing institutional learning, this initiative was the product of
working closely with APROFA, and through the new format of health initiatives carried
out at the community level it became an important vehicle to address many issues,
including abortion (Rojas Mira 1994). The idea was that between 1972 and 1974,
30,000 community leaders would be trained to be able to promote ‘“responsible
parenting” (Rojas Mira 1994: 208). The sexual education initiative also included for the
first time the idea of allowing couples to separate sexuality and reproduction, having the
potential of making a great impact on the way people lived their sexuality, especially

women with access to the pill.
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In the middle of the Cold War years, however, the UP faced many pressures from
abroad due to its commitment to the “Chilean way to socialism” via democratic
elections. The US openly boycotted the UP’s economy, including family planning aid
leading to some wanting to cut all ties with the US. Pieper explains that “disagreements
over birth control pitted political leaders against health officials on the highest levels”,
and APROFA’s head Benjamin Viel, “a personal friend of President Allende”, using his
international contacts tried “to prevent foreign donors, who began to consider Chile an

unreliable ally under the new government, from cutting off supplies” (2009: 107).

The supplies eventually stopped arriving and APROFA found itself with “a shortage of
hormonal contraception”.3? The contraceptive methods of many women were affected
by this situation but “IUDs were still available” as scientists in Chile had been
producing them.?* As explained by Galan:

... midwives already knew how to use the IUD and so in that period the use of
IUDs increases and even us on the eastern side of Santiago [richest areas] we had

75% of our female users on IUDs and only 25% on the pill.**

The disputes over Allende’s handling of family planning reflected a strong
confrontation between the power that the scientific and biomedical lobby had acquired
over the years and the ideological power that politics had achieved in the early 1970s.
Although Allende had appointed a few key specialists on population issues to strategic

t35

positions in government’ showing his willingness to continue the work on family

planning in the country, eventually some of these experts, such as Viel, left the country

32 Ibid.

33 Ibid.

34 Ibid.

35 Allende appointed Mario Requena as chief planning officer, Anibal Fatindes as adviser to the
ministry’s Mother-Child program and Carlos Concha as Mother—Child program director (Pieper 2009:
107).
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dissatisfied with the UP government’s weak commitment to family planning (Pieper

2009).36

As illustrated above, the UP wanted to tackle abortion through sexual education and the
wellbeing approach of health services to women. Nevertheless the government also
made clear its intention to legalise abortion in order to put an end to the business made
from backstreet abortions and clandestine abortions with doctors in private clinics
(Rojas Mira 1994: 207). One of the most surprising elements of this frank approach to
abortion was also the support that the Hospital Barros Luco, a pioneer in contraceptive
issues, received to start a programme of menstrual regulation, abortion induction using
Rivanol and “curettage” for those women for whom contraception had not worked
(Rojas Mira 1994: 207). The programme was led by Dr Faundes, adviser to the
ministry’s Mother—Child programme, confirming that the UP government had an open
abortion policy and in fact “significantly curtailed its criminal prosecution” (Tinsman

2002: 227).

By the end of the UP, Hospital Barros Luco was providing legal abortion on demand to
women within the first 12 weeks of pregnancy (Montebruno and Delgado 2003).
Allegedly, in the last six months of the UP government, the staff had performed 3,000
legal and free abortions thanks to the “Maquina”, the first suction or vacuum system
machine for safe abortions used in Chile (Montebruno and Delgado 2003). Women
from all social backgrounds, and from all over the country came to the hospital, which
generally served a working-class population. Although no legal reform had been passed,
the hospital staff was committed to providing this service to women, and had been

approved to do this in a general assembly that took place in March 1973, exactly six

36 Viel left to join the IPPF in New York (Pieper 2009:107).



118

months before the Coup that would put an end to the UP government (Montebruno and

Delgado 2003).

Despite these progressive reproductive health policies, Pieper (2009) sustains that
although Allende referred to women’s rights in speeches, in the end he also replicated
patriarchal models. He mixed patriarchal views with socialist beliefs that women’s
participation in the revolution would liberate them, although the leader of that
revolution would remain the male worker (2009: 113). Allende’s government proposed
“a number of policy changes for the benefit of women — and their families” of which the
most “extensive proposal was the foundation of the Ministerio de la Familia (Family
Ministry)” in 1971 that unfortunately “stalled” in Congress (Pieper 2009: 113-114). For
Pieper, “despite this proposal’s failure, it revealed Allende’s goal of increasing legal
equality between women and men in the family” and showed that:

Through the Family Ministry, Allende hoped to secure the rights of single mothers
and their children, acknowledging the double standard that judged men and
women’s moral behaviors differently. (Pieper 2009: 113-114)

Although the record of the UP was mixed, it did give continuity to reproductive and
sexual health policies despite a wider international context unfavourable to the UP’s
ideological position. As the government could not finish their plans for a community
health approach or develop their pioneer work on abortion to more hospitals around the
capital and the country, we will probably never know the real impact the UP could have

had on women'’s sexual and reproductive rights beyond healthcare.

The Coup, the military and population: The end of an era for family planning and
women’s reproductive health

The Coup in September of 1973 put a violent end to Allende’s Unidad Popular

government and its “Chilean way to socialism”, replacing its popular and participatory
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democracy with a drastic and bloody repression to impose the military’s doctrine of
national security. On the day of the Coup and the following days all government offices
and hospitals were raided and taken over by the military. Many doctors and UP officials
were persecuted, arrested, disappeared or exiled, including Anibal Fatindes who was

head of the abortion programme at Hospital Barros Luco.?’

The Coup also represented a departure from the emancipatory reproductive health
policies put in place by the Frei and Allende administrations. In the aftermath of the
Coup many policy documents of the previous government were seized and destroyed.
Among those was the policy on sexual education prepared by the Ministry of Education
of the UP. This resulted in the loss of policy-making knowledge and from 1973 until
almost 1993 no major steps were taken on sexual education which, like most sexual and

reproductive issues, remained untouched (Radio Universidad de Chile 2005).

From the beginning the Junta’s doctrine of national security defined family planning
and birth control as a threat both to society and the family by putting the country at risk
by reducing its population. In the narrative established by the Junta, women were
considered the guarantors of morality of the motherland, responsible for the
preservation of traditional institutions, in particular the family (Grau 1997: 259). The
agenda on reproductive health and access to birth control methods was therefore
important to the military dictatorship, and has been described as a “quintessential
expression of patriarchy” (Valenzuela 1986 cited in Rios Tobar 2003: 130). The Junta

had a clear vision of a gender order they wanted to impose, and for this they needed to

37 Dr Fatindes travelled to the United States to a conference on September 13, after spending the Coup
and the following day at the Hospital Barros Luco. While abroad he was declared dangerous and was not
allowed to go back to Chile until 1984 (Montebruno and Delgado 2003).
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reinforce institutions such as the traditional Catholic family and the dependent role of

women who were to be defined by motherhood (Rios Tobar 2003).

The Junta started pursuing an open policy of pro-natalism and, among their first
measures in 1974, the military regime ordered an expert commission to evaluate the
policies on family planning — the Comision Nacional de Planificacion Familiar y
Paternidad Responsible (Pieper 2009: 136 fn 9). The commission included military
experts but also civilian experts, including members of APROFA. In 1979, the planning
agency Oficina de Planificacion Nacional (ODEPLAN), published a document in which
it openly criticised the family planning or birth control policies carried out during
previous governments, with a particular focus on the free distribution of contraception
to poor women (Grau 1997). Based on this, ODEPLAN published new guidelines for

the Ministry of Health and for its work in service provision (Grau 1997).

The publication of this report and the new position of the military regime regarding
family planning started to be supported in the media by Catholic conservative voices
referring to the teachings of the Church, which at the time was shifting its focus on
morality and the sanctity of life (Grau 1997a). The Church, despite welcoming the
ODEPLAN guidelines, expressed its regret that the use and distribution of IUDs was

not banned since they considered [UDs to be abortive (Grau 1997).

Between 1979 and 1985, the regime followed a “pro-natalist population policy and
obstructed physicians’ delivery of family-planning” while private doctors no longer

made contraceptives available to women (Pieper 2009: 143). Yet according to Galan,
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“when the military government comes to power... we suddenly started receiving all

types of contraception methods again”.3®

APROFA and the military

As a direct consequence of the ODEPLAN’s guidelines during the 17-year-long
dictatorship, and in particular in the 1980s, APROFA operated in a very limited manner.
Rolf Behncke, Pinochet’s advisor on population and family protection issues, openly
accused APROFA and the SNS of not complying with the regime’s guidelines by
distributing and refusing to remove women’s IUDs, which in his view were abortive

(Grau D. 1997b).

Despite APROFA’s low profile, Monica Madariaga, Minister of Justice of Pinochet
tried on different occasions to close APROFA, albeit without success.?> APROFA was
accused of being responsible for the reduction of Chile’s population and supporting
foreign interests.*’ As explained by Dr Galan, the junta wanted “the Chilean population
to increase” because of potential conflicts with Argentina, Peru, and Bolivia, and they
needed “more arms to carry weapons”, and thus declared “the family planning
programme is over” while “doctors were forbidden to make any publicity on family
planning or to promote sterilisation”.*! Yet they could not stop the programme “because
women already knew about it!”:

Women had... appropriated that knowledge about contraception... knew that if
they gave birth they could ask for the IUD”... women gave each other advice on

the IUD despite the absence of any open promotion, and that is why Madariaga...

3 Op. cit. 26.

39 Ibid.

40 APROFA was accused by the military regime of responding to the imperialist interests of the
government of the United States or private interests of transnational pharmaceutical companies (Grau
1997a).

41 Op. cit. 26.
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could not close APROFA. Because APROFA was still providing the Ministry with

contraceptives.*

Women and the barriers to access family planning

The dictatorship provided unexpected spaces for women to start questioning “their life
conditions, their historical invisibility as political actors, and the dictatorship’s
ideological project” (Rios Tobar 2003: 130). Pieper highlights how it is under
dictatorship that we observe a move from mother’s rights to women’s rights within the
women’s movement and feminist discourses, producing “unexpected debates on gender
and sexuality allowing women to contest the uncompromising, top-down traditional

model of gender relations that the military aimed to impose” (2009: 136).

The progressive feminisation of poverty (Barrientos 1993) led to an increasing
opposition to the military regime with a gendered face. Women in fact started running
“soup kitchens, collective shopping groups, and workshops, and arose largely in the
poblaciones and poor neighbourhoods” and these groups “later provided a vehicle for

more political forms of organisation by women” (Barrientos 1993: 38).

After 1979 healthcare faced significant cuts in its budget,*

which were followed by a
profound restructuring of the health system, especially at the primary care level. This
was in line with the policies implemented within the health sector “aimed at reducing
the role of the state, expanding the private sector in provision and financing” (Gideon
2007: 241). The decentralisation of primary healthcare and its municipalisation resulted

in the impoverishment of the health services and a substantial decrease in the quality of

care, especially for family planning services which were not considered a priority and

2 Ibid.
43 The expenditure on health went down from 3.21% of GDP in 1974 to 2.6% in 1980, and 2.33% in 1987
(Miranda 1994 cited in Gideon 2007: 242).
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fell “at the bottom of the list” after emergency care and maternal—child assistance

(Pieper 2009: 143).

With “fewer health-care personnel available, women seeking information on family
planning often returned from health-care centers without having any of their questions
and concerns addressed” (Pieper 2009: 143). Women from popular sectors started to
face serious problems accessing birth control methods; some of them had their I[UDs
removed without consent by doctors who supported the views of the regime. At the
community level, in women’s centres, poor women were told to stop using birth control,
and the pill and IUDs were singled out as going against religious and moral norms
(Pieper 2009: 142). In addition to these restrictions to access reproductive health, the
military decided to enforce for the first time the laws regarding abortion, making it very
risky for doctors and nurses to treat patients who arrived into emergency rooms and
forcing them to denounce them if they suspected abortions were self-induced, leading to
an increase in the number of poor women jailed over the years (CRLP and

Reproductivos 1998).

During the 1980s popular movements started defining their problems outside the
ideology of motherhood, albeit with an emphasis on a class-based analysis and often
with the help of the church (Pieper 2009: 157). As explained by Pieper, “self-help
strategies through collective organizing, and the critique of the double oppression
through dictatorship and patriarchy also shaped the mobilization of poor women”

(Pieper 2009: 157).

During this period, as women’s groups were growing in force to oppose the regime and
mobilise, in particular at the grassroots level, organisations such as APROFA were not

involved in that process. Women’s rights groups perceived the work of APROFA and
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other policy-makers negatively, creating a distance between the biomedical lobby and
the women’s movement. For Galan this was partially explained by the fact that in order
to be able to continue to carry out its work the APROFA had claimed “to respect the
country’s legal status on abortion”.** They worked hard to criticise the military regime’s
policies on family planning in policy circles and through the press (Grau 1997b) but
mostly because of the impact these had for the “modernization agenda” promoted by the
Junta (Pieper 2009: 148). APROFA used the case of teenage pregnancy as a flag for
their campaign which was considered by health officials from the perspective of
children born to teenage mothers and the social and economic impact on them (Pieper
2009). This confirmed the way mother—child understandings of health were still

strongly engrained amongst policy-makers.

Hence the discourse between the biomedical lobby and women’s groups were far apart.
APROFA’s behaviour responded to a clear strategy of institutional survival in a hostile
political context while women were launching a deeper critique of the regime’s social
and economic model through their understanding of women’s rights. Women’s distrust
of the medical profession also had to do with the numbers of doctors who supported the
regime’s pro-natalist and ultra-catholic views, and participated in the removal of [UDs
in women who had not given their consent, forcing them to become pregnant (Pieper
2009: 142). The amount of cases of violation of women’s privacy and reproductive
rights were never fully reported but were enough to be considered more than anecdotes

(Pieper 2009: 142) and alarmed women from the poorest sections of society. This had

44 Op. cit. 26.
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the negative impact of keeping women away from any healthcare services, affecting

their overall physical and mental health.#>

The changing role of the Church during the dictatorship

The Church went through important changes during the seventeen years of dictatorship.
Cardinal Silva Henriquez was still at the head of the Church in the initial years of the
dictatorship, from where he led the resistance for the defence of human rights which
gave the Church a unique position of legitimacy and trust within Chilean society
(Blofield 2006). Silva Henriquez became a very controversial figure due to his
outspoken stance against the regime’s violence and persecution of opponents to the
regimes. He founded the Vicaria de la Solidaridad, which protected many opponents
and had direct confrontations with Pinochet. The ultra-conservative elite in Chile

nicknamed Silva Henriquez the “red priest” (Thumala 2007).

The Vatican under John Paul II considered that the Chilean Church was being too
militant and politically involved and put pressure on Silva Henriquez to resign, which
he eventually did in 1983. At the time John Paul II had started to replace key members
of the hierarchy in many places around Latin America with more conservative
characters (Thumala 2007). Silva Henriquez’s successor Cardinal Fresno was a well-
known conservative. This change to the hierarchy of the Church during the 1980s
coincided with the rise of the Opus Dei within the Chilean Church, but also through the
presence of Catholic fundamentalists in government, such as Jaime Guzman, the closest

advisor to Pinochet.

4 Ibid.
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Since the 1970s, the appearance of the Opus Dei and other elitist movements such as the
Legionnaires of Christ and Schoenstatt has been crucial to define the ethos of the
Chilean elite and to establish the new relationship of the upper classes with the Church
(Thumala 2007: 33-36). In this way the elite has reclaimed and redefined Catholicism in
line with their beliefs (Thumala 2007: 36). This new Catholic elite has played a crucial
role in modifying the social and political structures of Chilean society by permeating all
spheres of power in the private and public sector, and using institutions such as

universities to prepare the new young leaders under their ethos.

The religious elite and the 1980 Constitution

The role of this elite was evident during the construction of the most important
institutional legacy of the military dictatorship: the 1980 Constitution. The Constitution
was the most ambitious project to change the rules of the game within the country and
create a new institutional framework for Chile’s future political system. The process of
changing the Constitution was a meticulous one in which conservative and Catholic
forces greatly influenced the reform’s content and language. The Constitution was built
with the aim of maintaining a certain hegemony of conservative forces which has
prevailed since then:

. the 1980 Constitution was preceded and shaped by a revived natural law
discourse rooted in a conservative version of Catholic doctrines. [...] Relying on
natural law ideology, a group of conservative lawyers was able not only to
radically transform the Chilean legal order during the Pinochet dictatorship (1973-
1990), but also has been able to maintain its hegemony over constitutional norms,

even after losing power in 1990... (Mufioz Leon 2014: 129)

With regard to women’s rights and reproductive rights, for the first time in Chilean
constitutional history the 1980 Constitution included an explicit mention of the right to

life (Mufioz Ledn 2014: 130), reflecting how the most conservative Catholic ideology
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had permeated the Junta. As explained by Mufioz Ledn, this may have been “consistent
with the official Catholic position proclaimed in Paul VI’s Of Human Life, but a
paradoxical innovation coming from a murderous dictatorship” (Mufioz Leén 2014:
130). This also raised the paradox of a dictatorial regime that wanted to appear modern
yet was still strongly grounded in the most conservative religious teachings of the

Church.

The real meaning of the inclusion of the “right to life” in the constitution became
evident when three months before leaving power in 1989, the Junta passed a package of
constitutional reforms negotiated with the opposition. The right to abortion was erased
from the Sanitary Code (Codigo Sanitario) that had been in place since 1931. Abortion
was perceived as “a dangerous opening through which left-wing political sectors could
legislate a complete liberalization of abortion laws” (Haas 2010: 125). In this way

abortion became illegal under any circumstances.

The inclusion of the right to life in the Constitution, with the subsequent derogation of
the right to abortion (albeit limited since 1931), can therefore be considered the
gendered authoritarian enclave of the transition to democracy and a direct result of the
same conservative lobby that shaped the 1980 Constitution. Jaime Guzman himself was

known for his views against abortion even when the life of the mother was a stake.

Haas argues that the “criminalization of abortion by the military government was made
possible because policy reform was not subject to democratic debate” and it has not
been decriminalised in democracy due “to the successful reframing of the issue by
political conservatives” (2010: 124). This is because “once the military government
outlawed abortion on moral grounds, this became the default political frame for the

issue” (Haas 2010: 124).
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The early 1990s democratic governments: Women’s rights, SERNAM and the
international conferences

Both Patricio Aylwin (1990-1994) and Eduardo Frei Ruiz Tagle (1994-1998) had an
important role to play in rebuilding a democratic society in Chile after 17 years of
dictatorship. The women’s movement that emerged under dictatorship and fought for
democracy tried very hard to influence the transition process as the re-emergence of
political parties became evident. Abortion and divorce were among the first issues they
raised after the plebiscite in the electoral campaign, yet parties identified abortion in
particular as a politically “dangerous” issue, leading to much tension with the most

conservative factions within Concertacion.

The Church in democracy

The Church established itself as a key political player in the transition to democracy
(Blofield 2006) thanks to the courageous work of its most progressive members who
defended human rights. Moreover, the Church played an important role supporting the
demands of social movements, including pobladoras’ demands for social justice under
the military regime (Drogus 1994). The Church often financed grassroots organisations
that mobilised against the Pinochet regime (Barrientos 1993). Yet all these efforts
coming from the progressive wing of the Church benefited the conservative hierarchy
put in place after the resignation of Silva Henriquez. This had an important impact on
the relation this new conservative Church established with civil society and the political

elite in democracy.

The Christian Democrats
As discussed previously, the Christian Democrats are historically linked to the Catholic
Church. They maintained this close relationship under dictatorship despite the changes

that brought a more conservative hierarchy of the Church controlled by elitist groups.
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Back in democracy, the more progressive Catholic factions of the PDC, as well as many
left-wing politicians, felt a strong loyalty and debt to the Church because of the role it
played in the protection of human rights. Through the work of the Vicaria de la
Solidaridad, the Church saved the lives of many politicians who were now officials and

leaders of the centre-left government coalition Concertacion (Shepard 2000: 117).

During the years of dictatorship many political leaders, particularly from PDC and UDI,
were educated in elite universities where the Church had a great influence.*® Back in
democracy and reflecting the importance given by the new Church’s new hierarchy to
morality discourses (Thumala 2007), these same leaders from very early on censored
the issues referring to sexuality and reproduction. This was in sharp contrast to the
progressive Catholic views of the 1960s, which allowed the distribution of birth control

for example.

The “politics of consensus” was a trademark of the bottom-line negotiation of the DC to
join the Concertacion in order to maintain a status quo (Franceschet 2010). This
developed a democracy “de los acuerdos” (agreements) which has been based on the
use of informal institutions to set the rules of the game and their sanctions (Siavelis
2006). It also involved a minimalist agenda on women’s rights which did not upset the

Church, thus excluding major reforms to SRHR (Guzman and Seibert 2010).

Feminists in democracy: SRHR and SERNAM
Feminists and the women’s movement secured an important guarantee for a gender

agenda in the newly-built democratic institutional framework through the inclusion of

46 During the 1960s the Pontifical Catholic University was strongly under the influence of the Christian
Democracy and progressive Catholic groups following the Social Doctrine of the Church. They were
quickly displaced after the Coup by the far-right Gremialismo movement of Jaime Guzman, which later
gave birth to the UDI.
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most of its political agenda’s demands by the government of Patricio Aylwin (Valdés
and Fernandez 2006: 11). Probably the most visible gain was the creation of SERNAM
— the Servicio Nacional de la Mujer — which in the 1990s quickly became one of the
most important women’s machineries worldwide (Valdés and Fernandez 2006: 12).
However its very existence was questioned by conservatives and the influence of
Christian Democrats in shaping SERNAM limited its scope from the outset (Macaulay
2006). SERNAM’s mandate specifically ruled out sexual and reproductive rights to
avoid breaking the consensus of the newly-built ruling coalition, and this led to self-

censorship on these issues (Macaulay 2006).

The creation of SERNAM was not just that of a Ministry, it was the first time women
and feminists were officially represented within the state and policy arena. SERNAM
came to alter the institutional context in which the women’s movement had to act to see
its demands acknowledged (Franceschet 2003). In fact, unlike the previous decades
where women were never the main interlocutors with the state on policies affecting
them, this time women entered the public space ready to engage with the state from a
women’s rights’ perspective. This was possible due not only to the solid gender critique
of state policies born under dictatorship, but also because of the “empowerment
triangle” composed by the women’s movement, femocrats and political women (Valdés

and Fernandez 2006: 13).

Indeed, women from the women’s movements went on to occupy different positions in
society as Parliamentarians and civil servants while others remained in NGOs that
would work closely with SERNAM or at the grassroots level. Initiatives like “Grupo
Iniciativa” that coordinated the preparation for women’s rights’ NGOs for the Beijing

Conference in conjunction with SERNAM are a good example of the new engagement
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of the women’s movement and feminists with the state. Women’s organisations and
feminists both from civil society and political parties in Chile joined the government
delegation to all the major UN conferences of the 1990s. These transnational
interactions at the United Nations opened up new arenas for dialogue and debate among
civil society delegates, including on SRHR. However, new ideas, in particular those
regarding women’s rights and human rights, were met by fierce resistance. Htun
explains that “the greater embrace of principles of individual rights and citizen equality
produced a tension with models of family life and gender relations upheld by religious
doctrine, patriarchal traditions, and conservative and nationalist movements” (2003: 2).
This was the case with the ratification of the Beijing Platform of Action by the Congress
in Chile due to the concern of conservatives on the follow-up implementation to the

CEDAW, considered a way to legalise abortion.

Abortion

Because SERNAM gave priority to the insertion of women in the labour force and
domestic violence while excluding SRHR, these issues would start to be postponed
within state policies affecting the work of the women’s and feminist movement.
Although feminists made a conscious decision not to fight for the right to abortion in
order to help their parties maintain the political consensus, the SRHR agenda was high

on their priorities.

Since the return to democracy there have been legal initiatives to try to reverse the
dictatorship’s legacy on abortion (M. Blofield 2006, 2008; Haas 2010). Some have tried
to reduce the penalties considered by the law, but none have successfully brought the
issue to Parliament to be officially discussed and reverted. In fact, most bills on the

topic have stalled; all attempts for legal reform have been “unmitigated failures” (2010:



132

119). This has left a challenge for feminists to “reframe abortion as an issue of public

health, women’s equality and human rights” (Haas 2010: 124).

Most issues regarding women’s sexual and reproductive rights fell into the agenda of
MINSAL or the Ministry of Education (MINEDUC), where feminists and left-wing
parties did not have the same amount of influence they had in SERNAM. During the
Aylwin and Frei administrations, MINEDUC would often be controlled by Christian
Democrats where all the initiatives to create a programme on sexual education within
the school curriculum was met by fierce resistance and not a single initiative had been
successful (Shepard 2006). As for MINSAL, the expertise in the Ministry would give
priority to doctors over civil society groups, and biomedical groups would have a closer

relationship with the Ministry.

Interestingly MINSAL, from the early days of Concertacion, reverted to the pre-1973
focus for the provision of family planning to women and couples, reflecting the
enduring institutional memory of policy-makers. In 1990, through its Maternal Health
program, MINSAL started producing posters targeting women and couples and
encouraging them to attend primary healthcare centres to obtain contraception,
including IUDs, the pill and condoms (Jiles 1994). However, sterilisation remained
under the same norms from 1975, requiring the consent of the husband for women to

undergo the surgery (Jiles 1994).

APROFA and the new SRHR advocates

In 1990 the old civil society actors like APROFA were rapidly joined in their work on
sexual and reproductive issues by new biomedical research and advocacy groups such
as ICMER and CORSAPS. As Chile had ceased to be considered a priority country at

the international level to receive free contraception, the APROFA during these years
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lost part of its influence and close ties with the state. It went through reorganisation
after many years of working in a limited manner under the dictatorship, to become
independent and continue to support the work on SRHR in the country by expanding its
discourse to SRHR.#” This had the effect of opening the door for more interaction with
women’s groups and coalition-building efforts after many years of self-sufficient

behaviour by the organisation.*®

Conclusion

This chapter has reviewed the evolution of the policies regarding reproductive and
sexual health in Chile since the 1960s. It has shown how women have mostly been
considered in their role as mothers by policy-makers working on reproductive health
issues. The family planning initiatives in the 1960s responded more to foreign
influences than national demand, and certainly not women’s demands. Due to the high
rate of abortions and deaths in the 1960s and 1970s, it was easier to make the case for
family planning programmes. Although both the Christian Democrat and UP
governments targeted women in slightly different roles, none of them developed the
distribution of family planning as a means to break the mould of traditional gender
roles. The UP had some more progressive reproductive health policies providing easier

access to abortion services and sexual education.

The strong biomedical groups involved both in the research and implementation levels
of the family planning policy since the 1960s, such as APROFA, which re-emerged
through institutional memory once back in democracy, remain crucial players in the

field of SRHR.

47 Op.cit 26.
48 Ibid.
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The silence of the Church on reproductive health issues and its tacit complicity in the
initial stages of the implementation of family planning contrasts with the 1980s, when
the Church’s hierarchy changed, produced a new and more conservative discourse on
women’s roles and morality. This directly affected the debates on abortion as well as the
ethics of the use and distribution of contraception. The Church and the Catholic elite
(including lawyers and doctors) played a key role in the dismantling of SRHR policies
during the dictatorship and supporting the creation of a new institutional framework in
the form of the 1980 Constitution. The Constitution set the new “rules of the game” by
reinforcing a specific gender regime in which abortion and women’s sexual and
reproductive rights do not exist as such. This legacy was reinforced through the politics

of consensus.

The consensus rule is probably the most important informal institution in Chilean
politics that favoured conservative forces over progressive ones. It triggered and
maintained self-censorship on many policy issues within Concertaciéon and within the
women’s movement, namely regarding abortion. Most importantly it prevented the
inclusion of a SRHR agenda within SERNAM, which has weakened and limited the

efforts of the women’s movement on those issues.

Despite the early presence of feminist movements putting forward demands for
women’s rights, family-planning initiatives have remained a prerogative of the medical
profession and biomedical organisations. These actors and institutions have had a
privileged influence over this policy field and preferential access to key policy-makers,
raising questions on their capacity to work in alliances with women’s groups and vice

versa. The institutional framework in which feminists have had to monitor women’s
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rights since then has been a great impediment to the advancement of their agenda. This

is particularly true for SRHR as will be discussed in the next chapters.
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CHAPTER 5: Mapping the Anti-SRHR Advocacy Coalition — the
actors and internal evolution of the coalition over 10 years

Using Sabatier’s Advocacy Coalition Framework, this chapter and the next attempt to
show that in order to understand the role of actors and institutions involved in the EC
policy process in Chile, the diversity of supporters within each of these coalitions needs
to be unveiled and the ties linking them explored. In this way we obtain a clearer picture

of how competing visions on EC and SRHR influence public debates.

Feminist scholars have highlighted the importance of the “substantive representation” of
women in politics, which involves looking beyond the formal or ‘“descriptive”
representation of women’s interest and evaluating how the issues that women and
feminists advance are taken on board by representatives other than those elected.
Looking at the actors influencing a policy process is key to such analysis since women’s
interest can be represented beyond the electoral sphere (Weldon 2002 cited in Mazur
2009: 332). The introduction of women’s issues during debates before a policy or a law
highlighting women’s perspectives can itself be seen as a representation (Celis 2009).
This reminds us of the importance of the “framing” of gender issues because — this
process is the result of people’s values and beliefs and it is often at this stage that a

policy becomes gendered and political (Bacchi 2001).

Moreover, the way elites use gender ideology to affect public opinion on specific
policies matters because it structures public opinions, and can affect the way in which a
policy process evolves, including on issues not directly linked to gender (Winter 2005).

This recalls Htun’s (2003) focus on the role of elite issue networks in policy-making.
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On the other hand, feminist and non-feminist analyses of the policy process have also
highlighted the importance of belief systems and values of actors in advocating for an
issue (Abrar, Lovenduski, and Margetts 2000; P. Sabatier and Jenkins-Smith 1993).
There seems to be a consensus on the need to broaden the “scope beyond political elites
and interest groups to include social movements and newly politicised grassroots
activists” to see “change as produced by networks of insiders and outsiders rather than
exclusively caused by elites in formal positions” (Kenney 2003: 179). This is
particularly important for evaluating the impact of feminist policy efforts. Abrar et al.
highlight the need to overcome traditional and “formal policy-making roles”, because
when “an approach that focuses on the impact of ideas on policy change is used, a

different picture emerges, one of feminist driven change” (2000: 239).

People’s belief systems and values matter at both the level of policy framing and
advocacy. Advocacy requires the capacity to build alliances and accept compromise in
order to obtain sufficient influence to shape the agenda-setting and policy-making
process. Celis defines “good” substantive representation as representation that “implies
recognizing diversity and ideological conflict regarding women’s interests and gendered

perspectives” (Celis 2009: 95).

This chapter proposes that the Anti-SRHR Advocacy Coalition that challenged the
distribution of EC is a tight network, working with a strong belief system founded in the
most traditional Catholic doctrine promoted by the Vatican. Fundamentalist groups such
as the Opus Dei, Legionnaires of Christ, and Schoenstatt count on important economic
resources (Thumala 2007) and are therefore extremely active and influential in Chile
(Blofield 2006). More importantly, however, their belief system has a clear and

unquestioning gendered view on women’s roles and rights, often framed in essentialist
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characteristics such as motherhood, guiding the way these advocacy coalition members
frame ideas and advocate against reproductive freedom. This gives these actors a unique
advantage when imposing the terms of the debate on EC and challenging its

distribution.

The terms anti- and pro-SRHR are used because the actors advocating in favour or
against EC are the same actors who over the years have enabled or impeded advances
on the wider SRHR agenda in Chile. In fact these same actors generally have been, and
often still are, involved in the discussions regarding adolescents’ rights to sexual
education, sexual rights, and the increasingly visible agenda on bio-ethics. They

therefore actively engage with a wider agenda on SRHR that encompasses EC.

The belief-system of the Anti-SRHR Advocacy Coalition

The main actors of the Anti-SRHR Advocacy Coalition are a wide and influential
network with overlapping interests and beliefs. The coalition’s strength is derived from
the closeness within a tight network of people brought together by religion and class as
most of them belong to a certain elite. In this coalition there is a single and simple
understanding of the notions of life — seen as starting from the moment of conception —
and therefore the perception of abortion as homicide, all based on the teachings of the

Catholic Church.

These beliefs are set within a wider belief system regarding notions of society and
family, and in particular gender roles, where motherhood is a mandatory role for
women. Moreover Catholic beliefs match politically conservative views around gender
and society. As Haas explains:

The Church’s arguments in defense of its traditional perspective on the family,

women, and sexuality have over time come to echo much of the Right’s logic on
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these issues. The discourse of both the Church and the Right emphasizes the
destabilization of society and the moral chaos that ensues if traditional norms of

sexual behavior or gender roles are liberalized. (1999: 43)

The main sets of actors within the Anti-SRHR are: a) Church and faith-based
organisations (FBOs); b) academia (Catholic universities); ¢) media; d) professional
individuals; and e) conservative parties. Blofield (2006) argues that these actors have an
undoubted socio-economic advantage, but the evidence shows that their strength also
comes from their disciplined and orchestrated modus operandi and praxis of politics.
This is based on a clear and acknowledged set of beliefs where the “deep core” and
“policy core” are strongly linked due to the homogeneity and closeness of the actors

involved in the advocacy coalition.

Characters and roles are well defined within the advocacy coalition, with many actors
functioning in a coordinated manner while appearing to act independently. As Dides
explains:

... the strategies used by different groups have focused on the media and mass
communication means, education, research, influencing parliamentarians (lobby),
intervening in public policies; in addition they have focused on strategies for

internal coordination, support and alliances among groups. (2006: 104)

This means that the coalition is highly effective at obtaining political support to move

forward its political agenda.

The Church

The pillar or “core” of the belief system of the Anti-SRHR Advocacy Coalition resides
within Catholic doctrine regarding women’s rights, SRHR issues, the right to life, and
current debates on bioethics. Dides argues:

The presence of conservative sectors of the Catholic Church in the debates

surrounding sexuality and reproduction has become stronger over the last couple of
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years. This is not particular to Chile. It is part of processes happening at the

regional and global levels. (Dides 2006: 67)*

The Pontifical Academy Pro Vita®® established the Church’s opposition to the use of EC
in 2000, and called on doctors and pharmacists to become “conscientious objectors”
against the distribution of the drug, defining its use and effects as “chemical abortion”
(La Segunda 2000). In 2007, pharmacists played a key role by opposing the
commercialisation of EC based on their alleged conscientious objection as business

owners (see Ch. 7).

The hierarchy of the Catholic Church in Chile is visible through its Episcopal
Conference, the institution bringing together all Bishops in the country. The
Conference, a key player in politics, was particularly vocal against EC. For instance,
when the Bachelet administration announced the distribution of EC in 2006, it published
a harsh declaration reminding politicians who were persecuted during Pinochet’s
dictatorship of a moral debt, since the Church had protected their human rights and their

right to life when they were in danger (see Ch. 8).

Since the return to democracy the Church has been granted special treatment by
Concertacion governments because of this. As explained by a High Official of the
Church, the “minister of SEGPRES meets with the permanent committee of the
Conference once a month, for breakfast, where diverse issues are addressed”.”! This is a
political privilege many civil society organisations do not have, particularly feminists or

women’s groups.

49 Researcher’s translation.

30 The Pontifical Academy Pro Vita (Pro Life) was founded by Pope John Paul II, and “exists for the
promotion and defence of human life, especially regarding bioethics as it regards Christian morality”
(Pontifical Academy for Life 2011).

3! Interview with senior official of the Catholic Church, 17.07.09.
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The leadership of the Church is aware of its social influence and power and has a sense
of entitlement to its political and social role society. For the hierarchy, the “Catholic
Church has won its moral authority” not only through its historical role in favour of
social justice and human rights in Chile, but also through contributions in academic
work and research.’? Yet, the hierarchy of the Church with which Concertacion
governments have had to engage, is a conservative hierarchy, benefiting from the
reputation it earned through its social engagements of the 1960s, 1970s and especially
the 1980s (Haas 1999). The Church in Chile was not always as conservative and
militant on SRHR issues (see Ch. 4) but, as argued by Haas, it “has found a kindred
spirit in the political Right”, and “ironically... locating its main support among those
political elements that were the most supportive of the dictatorship and are most

ambivalent about the virtues of the democratic process” (Haas 1999: 43).

Thumala (2007) has shown how the case of Chile contradicts the notion that in modern
societies religion will be less influential. Rather it provides good examples of how elite
Catholic groups such as Opus Dei, Legionnaires of Christ and to a certain extent
Schoenstatt have shaped and guided the renewal of a Catholic ethos in Chilean society,

in particular among its socio-economic elite (Thumala 2007).

The Church has an ambivalent relationship with politicians. The High Official

interviewed emphasised that the Church “does not feel represented by any party” and

“maintains its freedom’>3

while acknowledging having direct communication channels
with politicians:

.. whether it [the church] has political influence, I believe that indirectly yes, it

does [...] when a congressman calls me to ask for information regarding a research

52 Ibid.
53 Ibid.
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study that I have carried out for five years, and that I send it to him that evidently

has a political weight.**

The new faith-based organisations (FBOs)

The Catholic Church today has a diversified organisational composition, which grants it
a strong presence and influence in Chilean society. It is the founder and manager of a
wide network of NGOs working on diverse issues, from poverty to street children, the
elderly to single mothers.>> With the privatisation of education the Church has also
become one of the main providers for primary and secondary education increasing its
presence in society in this way and progressively replacing the secular state (Blofield

2006).

Over the last fifteen years, coinciding with the beginning of the policy initiatives to
distribute EC, new types of faith-based organisations have appeared, most of them
linked with ultra-Catholic groups. It is important to consider the close ties and
institutional affiliations between these groups that initially may not seem connected. It
is in the background of these actors that we measure the widespread influence of the

Catholic Church.

These organisations are often internet-based, and resulting from one person or a small
group’s initiative. Their aim is to carry out advocacy, influence legislative processes, or
to influence public opinion. This was the case of Centro Juvenil AGES — the student

organisation founded at the Opus Dei Universidad de Los Andes (ULA) which was

54 Ibid.

33 Institutions such as the Hogar de Cristo (the largest FBO in Chile founded by the Jesuits) and Maria
Ayuda (dedicated to preventing single mothers from aborting and to give children up for adoption) all are
well endowed through private funds. The public opinion has a positive image of these FBO’s work due to
their high visibility and sophisticated marketing campaigns.
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created with the specific aim of bringing the case of EC to court in 2001, supported by

an expert lawyer and law professor from ULA (see Ch. 7).

AGES secured the support of other relatively unknown organisations in order to initiate
the court case that launched the series of legal and political battles that took place
between 2001 and 2005 (see Ch. 7), including Investigacion, Formacion y Estudio
sobre la Mujer (ISFEM) (Institute for the Research, Training and Studies on Women),
Centro Internacional para el Estudio de la Vida Humana (International Centre for the
Study of Human Life), el Movimiento Mundial de Madres (Worldwide Mothers’
Movement), la Agrupacion Nacional por la Vida-Antuquillen (Antuquillen National
Pro-Life Organisation), and Frente por la Vida y la Accion Solidaria (Pro-Life and

Solidarity Action Front).>

The evidence shows that many of these web-based organisations became extremely
effective in their use of new internet-based communication technologies, using the web
as a tool not only to disseminate information and opinions, but also to mobilise and
organise people. A good example of this is the prominence achieved by certain
organisations publicly involved against EC during Bachelet’s administration — Muévete
Chile (Move Chile!), Accion Familia (Family Action), ACONOR (Organised
Consumers’ Association), and Red por la Vida y la Familia (Pro-Life and Pro-Family
Network). While the accusations against EC under Bachelet were led by politicians,
these FBOs took on the role of informal “speakers” on behalf of the Anti-SRHR

Advocacy Coalition.

36 Casas (2008) explains that many of these organisations were legally established under the same address
as the one legally recorded for AGES.
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Of all these groups, Accion Familia (Family Action) served as the main umbrella
organisation for the work of all the other groups over the last ten years. They actively
participated from the beginning and voiced their resistance to the government’s policy
plans at every stage of the policy process, but their stance on reproductive issues was
also tinted by strong far-right conservative political views. In 2004, in their press release
to right-wing newspaper La Segunda, Accion Familia declared:

The ruling has reaffirmed the unquestionable coming into force of the principle
that sustains a right to life from conception, and in this way hinders the incessant

attempts by Socialists supporting the legalisation of abortion in the country.’’

Accion Familia was so influential and well connected that it was invited to Congress by
conservative politicians in August 2009 to express its views on the initiative by
Bachelet and her government to pass a Law on Fertility regulation. The group
denounced the government’s bill initiative (Accion Familia 2009) on the following

grounds:

1. The bill is based on ideological reasons, inspired by a new understanding of
human rights, which opens the door for “sexual and reproductive rights”,

and reintroduces the SRHR Bill based on those rights.

2. The bill is not scientific or medical and contradicts the ruling of the
Constitutional Tribunal by trying to reinstate an administrative procedure

already discarded.

3. If the ideological assumptions of the bill are accepted, not only will the
distribution of the so-called ‘next-morning pill’ be legalised, but principles
leading to the posterior legalisation of practices against morality will also

be accepted, such as free abortion and homosexual unions.

57 Researcher’s translation. This declaration was made in the context of the short-lived victory on 2004
that put a halt to the distribution of EC (see Ch. 7).
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Here the direct connection between these types of advocacy organisations and the main
Catholic opposition to SRHR in general can be observed, along with their clear
awareness of SRHR initiatives launched by the pro-SRHR lobby and feminist
organisations. Also, we observe a clear set of conservative beliefs linked to far-right

parties in the country.

These groups’ advocacy work was facilitated by the fact that they divided the work
among themselves to target different audiences. Groups such as Muévete Chile targeted
a youth/student audience.® It was led by active university students who, as part of their
mission, also train new students via a “School for Catholic Leaders” (Escuela de
Lideres Catolicos). They openly called for a boycott against pharmaceutical groups
distributing EC, supporting other Catholic consumers’ organisations such as ACONOR
(Guzman, Seibert, and Staab 2010). But in particular, under the government of
Bachelet, they extended their presence and outreach to other cities such as Vifia del Mar
and Concepcion where Catholic student groups are well organised through conservative
movements and can rely on the support of other Catholic universities such as
Universidad Catdlica de la Santisima Concepcion and Pontificia Universidad Catdlica

de Valparaiso.

In 2007, taking advantage of Bachelet’s visit to the Vatican, Muévete Chile wrote to the
Pope to denounce the EC policy proposal (Red por la Vida 2007). It produced a
mapping of all politicians and organisations supporting the pro-SRHR advocacy
nationally and internationally where they denounced the “gender ideology” behind this

initiative (Muévete Chile 2010), and in 2009, before the Parliamentary and Presidential

8 See (Qué es y qué hace Muévete Chile?, available at
https://www.youtube.com/watch?v=6kmvCS5U8qw.
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elections, they produced a table classifying each politician according to their stand on
abortion, EC and gay marriage, showing the sophisticated and well-informed training
these youth leaders received within the Anti-SRHR Advocacy Coalition (Muévete Chile

2009b).

The third group, ACONOR, was mostly active at the end of the Lagos administration
and beginning of the Bachelet administration, and intervened when the campaign
against EC started targeting pharmaceutical companies producing the drug. One of its
founders is the same student that founded AGES (Casas Becerra 2008). In messages
targeting international pharmaceutical companies producing the EC drug, ACONOR
threatened them with legal action if they started distributing the drug in Chile (see
Ch. 7). This was a new type of advocacy and lobbying tactic by Chilean standards, and
responded more to what could be considered American models of consumer

organisations.

Finally, Red por la Vida y la Familia (Pro-Life and Family Network) is an organisation
that defines its mission as “channelling and coordinating all pro-life work in Chile;
informing on all activities undertaken, as well as all institutions and actors
participating” (Red por la Vida y la Familia 2010b). On its website this organisation
provides not only information on the topics they defend but also a list of “anti-life”
groups dealing with these issues.’® In this sense, Red por la Vida y la Familia played an
important communication role and targeted newspapers to make their opinions more

visible, keeping its audience alert and informed on all issues affecting the right to life.

39 These include international organisations, INGOs working on SRHR, as well as feminist and women’s
groups advocating for women’s rights (Red por la Vida y la Familia 2010a).
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As can be seen, the anti-EC advocacy opposing EC was varied but highly coordinated in
their policy advocacy actions, or “glued” at the core policy level. As Sabatier and
Jenkins-Smith state, effective advocacy coalitions are tied by a common set of beliefs,
which in this case was a Catholic understanding of the right to life and an opposition to

women’s rights and “gender” as the base to produce public policy.

The Catholic universities

Academic work and research is probably one of the most important sources of influence
for the Catholic Church. Through universities the Church carries out early recruitment
of followers and supporters among those who will probably become the intellectual and
economic elite of the country. The Pontifical Catholic University of Chile (PUC) is the
oldest Catholic academic institution in the country directly linked to the Vatican and has
always been perceived as the rival to the state-owned and secular Universidad de Chile.
But with the privatisation of education under the military regime, many private
universities were founded by the Church, including Universidad de los Andes (ULA),

which belongs to the Opus Dei.°

In Chile, besides the Opus Dei, two other important congregations are very active,
working particularly with youth — the Legionnaires of Christ, and Schoenstatt (Thumala
2007). All these movements are known to operate in elitist circles, reaching out to the
youth of middle-class and upper-class families through school or parishes. Opus Dei
tends to focus on university students and young professional circles. There is a strong

link between the business elite of Chile and the more elitist movements in the Church

%0 ULA was founded in May 1990 as the country was starting its transition to democracy. Other Catholic
universities include the Universidad Santo Tomds, Universidad Alberto Hurtado, Universidad Catdlica
Raul Silva Henriquez.
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(Thumala 2007). It was in fact a mix of lawyers and doctors from PUC and ULA®! that
supported the accusations against EC in the courts and the Constitutional Tribunal (see

Chs 7 and 8).

Sabatier and Jenkins-Smith have highlighted that “scientists are not necessarily ‘neutral’
or ‘policy-indifferent’; instead, they are often members of coalitions” (1999: 128).
Therefore it was crucial for the anti-SRHR lobby to include/recruit scientists who would
be able to oppose the pro-SRHR advocacy coalition in court on scientific grounds
regarding the action mechanisms of EC to support their position that the drug was

abortive.

Among the medical professionals involved in the anti-SRHR advocacy, one can
highlight the public interventions of: Dr Patricio Ventura-Junca, member of the
governing council of the Pontifical Academy for Life and Director of the Centre of
Bioethics at the Medical School at PUC; Dr Fernando Orrego Vicuia, former Head of
Department at the Medical School of ULA; as well as Dr Patricio Mena,%> Emeritus

Professor and President of the Ethics Committee of the Medical School at ULA.%3

The first two physicians were particularly proactive and visible in the media, notably
through television interviews and letters to the editor in newspapers, while the third

participated in the campaign via scientific articles (Mena 2005) to oppose the results of

61 PUC is the most influential Catholic university in Chile. ULA, thanks to its vast resources, has
progressively started competing for students as well as research and teaching staff with PUC. Competition
has been particularly strong in two specific departments — the Law faculty and the School of Medicine —
two key areas of influence of the Catholic lobby in society.

2 Dr Mena was also part of the initial group of actors that brought the first case against EC to court.

63 At the medical school of ULA contraception is not part of the curriculum for doctors, following the
strict Catholic doctrine’s prohibition regarding the use of contraceptive methods. Therefore, many of the
young graduated doctors of ULA, including obstetricians and gynaecologists, need to gain this knowledge
elsewhere after leaving university. Interview with Dr Horacio Croxatto, co-founder of ICMER and former
researcher at PUC, 07.07.09.
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research carried out by Dr Horacio Croxatto (see Ch. 6) showing that EC was not
abortive. In an interview in the news on the Catholic channel Canal 13, Ventura Junca
emphasised the scientific credentials of these professionals declaring that EC:

.. 1s primarily a scientific issue. I come here basically as a scientist. | have won
three projects on the beginning of life, and have been the coordinator of a group of
highly competent and distinguished researchers in the fields of biology,
reproduction, philosophy and also evidence-based medicine. [...] We have had an
exchange of letter in a scientific journal, the main one on these issues,
Contraception, in which one of the articles in which a well-known Chilean
researcher participates — Dr Croxatto — tries to prove the hypothesis that EC does
not have an impact on implantation, and is not abortive. [...] the researchers
replied in a an honest and clear manner that their proofs were not consistent. They

could not conclude that the pill was not abortive. (Muévete Chile 2009a)

PUC did everything in its power to counter Croxatto’s arguments — as in the quote
above — in the media and scientific circles, especially after he was forced to resign from
his researcher position by the university’s authorities in 2004 for his views on abortion
and his research on EC. Both Croxatto and Diaz highlighted the strength of this

ideological battle which at times felt like a personal attack on Croxatto® (see Ch. 6).

PUC has many advanced studies and research centres to its name, including the Centro
de Bioética (Bioethics Centre) that led the technical and medical arguments against EC
during the judicial processes. The work on bioethics is crucial to understanding the role
of the Church in influencing the agenda on abortion and the “right to life”, as well as its

opposition to the wider agenda on both gender and SRHR.

Most arguments related to the right to life and the role of religion in society within

bioethics debates are summarised in a publication by the PUC regarding “Ethical

4 Ibid.; interview with Dr Soledad Diaz, Director of ICMER, 18.01.11.
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Dilemmas for the 21%' century”, in which Archbishop Fernando Chomali — the
representative of the Church’s opposition to EC — outlines the importance for the
Church as “mother and teacher” to guide science in the ethical dilemmas affecting
modern societies (Chomali 2005). The rivalry between religion and science — that is,
between the Catholic Church and secular scientists — on reproductive issues,
underpinned the ten years of legal and political battles for the distribution of EC. This is
a historical rivalry that extends beyond the access to contraception to include new
fertility technologies and IVF, as well as research on the human genome and cloning.
As explained by Chomali, the Church’s views are that secularism has led to an
increasing selfishness and individualistic behaviour in society, and therefore “[s]cience

must be impregnated with wisdom” (2005: 28).

Chomali was a key actor in this policy process since he occupied numerous positions
that provided him progressively with more influence on both public and politico-judicial
debates. Before becoming Archbishop, he was a researcher and professor at the PUC
Bioethics Centre during the judicial challenges under the Lagos administration. In June
2006, as the Bachelet administration announced the distribution EC through the national
health system, Chomali was named Auxiliary Bishop of Santiago by Benedict XVI,
putting him in a leading position during the judicial case at the Constitutional
Tribunal.®> This was not a minor position since his role was to ensure all the Church’s
organisations around the country understood and supported the Church’s official refusal

of EC.

%5 Chomali, as well as Juan de Dios Vial (former Vice-Chancellor of PUC), were both ordinary members
of the Pontifical Academy for Life at the time of this research. Chomali, who joined the Academy in
2007, has since become a member of the Academy’s governing council, replacing Dr Patricio Ventura-
Junca.
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Regarding EC, Chomali, while still at the PUC Bioethics Centre, published a document
where he openly challenged: a) EC as a real means of contraception; b) the drug as
having a therapeutic function; c) the legitimacy of health authorities to distribute it; and
d) a new government culture by which social debates were being replaced by policies
enforced through decrees (Chomali 2007). These four lines of arguments were adopted
and sustained in a strict manner by all the members of the anti-SRHR coalition up until

the end of the process (see Chs 6 and 7).

The official position of the Church was as follows:

. it is now evident that both EC and abortion are fruits of a same plant. Its
objective is that if it does not avoid ovulation or fertilisation, it avoids the
implantation and prevents a human being from living. The distribution of this drug
makes it explicit that the objective of having sexual relations without the intention
to procreate, justifies the possibility of eliminating the life of an innocent human
being in its early days. This is unacceptable from a moral point of view, given that
every human being, from the very beginning of life, is endowed with such dignity
as well as the right for its life to be respected, which makes this unviable. The
existence of a drug that allows the elimination of human lives endorsed by the
state, is equivalent to denying the principle that all human beings are
equal.[...]Denying such fundamental equality is opening the door to a new form of
discrimination of people, based on the categories of wanted and unwanted.

(Chomali 2007: 7-8)%

It is likely due to his visible work and constant opposition to EC, and also due to his
well-known close relationship with Opus Dei, that the Pope ordained Chomali the
Archbishop of Santiago on May 2011, although the nomination was not requested by
the Church (Ramirez 2006). This is the highest position of the Chilean Church after the
Cardinal, and it shows the importance currently given to bioethics within the Catholic

dogma and the most conservative circles in the Vatican.

66 Researcher’s translation.
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Independent professionals
A particularity of the processes of advocacy against EC is that these actors want to

appear to act independently.®’

These individuals are often professionals and/or
academics, who sometimes also work independently in the private sector. It is
interesting to observe that many of them are lawyers in a country where policy-making

has given lawyers a unique influence in politics and policy-making regarding

contentious moral issues and women’s rights (Htun 2003).

Lawyer R, Francisco Chahuan and Jorge Reyes, initiators of the first series of judicial
battles, as well as the judge at the Constitutional Tribunal, appeared to be advocating
against EC on personal grounds and following the Catholic precepts from their personal
religious convictions. They supported the legal work of groups wanting to challenge
EC, all the while avoiding mentioning their respective institutions®® or referring to the

Church.

All of them being lawyers, they showed no apparent relationship to parties or the
Church, even if Chahuan subsequently became a well-known member of the more
“liberal” right-wing party Renovacion Nacional (RN), and Reyes worked as close
advisor to Chahuan (Casas Becerra 2008: 3) and Senator Bombal (UDI). The two
lawyers interviewed seemed particularly keen to stress their independence. This could
be easily explained by the fact that many Opus Dei members strongly believe that their

individual duty as Catholics is to express their faith through their work.

%7 Interviews with Lawyer R, 15.06.09/18.06.09 and Judge F, member of the Constitutional Tribunal,
10.07.09.
% ULA and the Universidad Santo Tomés.
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This was also a strategy to present the opposition to EC as coming from diverse social
groups rather than solely the Church itself, and thereby gain legitimacy. Although the
Church is politically active and recognised as a political interlocutor in the country, it is
careful not to appear to be directly influencing politics as Chile is defined as a secular

state.

The Church official interviewed also ratified the lawyer and judge’s answers, arguing
that the Church was not part of the initiators of the court case against EC. When asked
about the relationship between the Church and the groups challenging EC, he clearly
stated “none”, and added that the Church was merely appreciative of the individual
work of good Catholics:

... we ask them [the lawyers] that whatever they decide to do, it should ultimately
be truthful.[...] one’s religious beliefs obviously gives one the impulse to behave
in a different manner than if one did not believe.[...]they feel they have a moral
duty as Catholics to help us, to help the Catholic Church, with their experience as
well as knowledge, but from the secular sphere.[...] do I feel myself represented
by what he [the lawyer] says? Of course, and I support him. But he does not
represent the Catholic Church when he goes to the Tribunal, and in fact the
Catholic Church has never actively participated nor presented a law suit or claim,
nothing. What the Church has done through its universities is presenting reports
because we are citizens. As Chilean 1 have a national identity card, so does
Cardinal Errrazuriz and all the Chilean Bishops, ultimately, let’s say, we are part

of Chilean society.®

This shows that all actors within the anti-SRHR advocacy know each other and have
clearly defined areas of work and advocacy. Each group has its role and the church does
not need to intervene. Interestingly, most of the independent professionals acting in the

coalition perceive the politicians supporting their cause as highly unreliable. They

 Op. cit. 51.
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argued that they knew that the logic of politics often forces politicians to “compromise”
on their values and therefore this made their work all the more relevant.”® Therefore
these individuals see themselves as guardians of the “deep core” and interact with the

most political arm of the coalition on a specific base as needed by their tactics.”!

Politicians and political parties

Party affiliation and political involvement of civil servants and some state institutions
can provide a way to understand the “gendered dynamics” of parties which affect the
advancement of the women’s rights agenda (Macaulay 2006). We must therefore look at
the role of politicians and policy-makers in different branches and levels within the
executive. A distinction must, however, be made between career civil servants in lower
rank positions — whose primary role is ensuring the continuity of policies and practices
within the state — and high level officials who are politically appointed by the
government in place (such as ministers). The second group holds much more power and
therefore are under more pressure from political forces and disputes within and outside

government.

During both the Lagos and Bachelet administrations, we see confirmation of the idea
that reproductive issues “engender heated public controversies that crosscut political
cleavages and internally divide political parties” (Burns 2005 cited in Engeli 2009: 65).
The anti-SRHR advocacy is not located in a single or specific party, in the same way
that the pro-SRHR advocates (see Ch. 6) do not fall within straightforward party lines.
As this research shows, on different occasions during the EC policy process, politicians

from the same parties and same coalitions behaved in opposing ways due to personal

70 Op. cit. 67.
! Ibid.
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beliefs on reproductive issues, in particular due to religious values, as well as electoral
reasons. Therefore the possibility of potential allies existing within right-wing and
conservative parties cannot be automatically dismissed; in the same manner, left-wing
parties are not to be automatically considered supporters of progressive initiatives on
SRHR. This echoes recent literature focusing on Europe (Engeli 2009); although in
some specific cases, it has been said that the presence of left-wing parties in power can

be allies, as happened in Spain (Blofield 2006).

Moreover the evidence also confirms previous research by Casas (2008) showing that
there is cross-party presence of supporters of this coalition at different levels of state
agencies as well as in Parliament and local governments. A clear distinction must be
made between party members serving as civil servants, and elected representatives.
Party members serving as civil servants played a substantial role during the Lagos
administration, although elected representatives were also present at key electoral
moments during his administration — mayors in particular. Nevertheless, elected
representatives and political parties were particularly visible and active during
Bachelet’s term when they became main actors of the public and legal debates on the
policy, while civil servants (although less visible) remained crucial supporters for the
Pro-SRHR Advocacy Coalition. This is due to the Lagos administration facing a series
of judicial battles, while Bachelet faced an open political confrontation that took the
form of a court case at the Constitutional Tribunal, ending in Parliament with a bill to

ensure the legality of the distribution of EC.

The power and influence of conservative media
In its first stage (2005-2010), the opposition to EC relied on a few devoted individuals

from conservative sectors of civil society, such as Chahuan, Reyes and Romero and
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their allies in the initial legal challenge. Through an analysis of the press, one sees that
electoral moments shape the way politicians get on board or distance themselves from
such a contentious issue. In 2001, as the first legal challenge was set to reach the
Supreme Court, suddenly politicians’ declarations to the media increased. In fact, in
2001, the legal battle was happening in parallel to the electoral race for parliamentary
elections taking place in December that year. Chahuan and Reyes remained the public
speakers of the anti-SRHR advocacy coalition, with a clear objective to lead on the
attack against politicians on the left of the centre accusing President Lagos of

politicising the issue for electoral purposes (La Segunda 2001a).

EC becomes the focus of the editors of the conservative press

The conservative newspapers La Segunda and El Mercurio widely covered the
controversy surrounding EC between the months of August and December. In October,
El Mercurio highlighted how the issues were dividing the governing coalition, splitting
it into two camps in view of the coming elections, something right-wing parties were
seeking to exploit. According to the same newspaper, left-wing parties PS and PPD
wanted to use the “pill” as part of their wider “progressive agenda”, while Christian
Democrats preferred not to debate these issues in pre-electoral times (Agiiero 2001).
This reflects the ongoing rivalry between the two main confessional parties in Chile,
Union Democrata Independiente (UDI) and Partido Democrata Cristiano (PDC) (also

known as Democracia Cristiana).

At the end of the 1990s, the PDC started suffering a steady decline in its electoral vote,
which was intensified between 2001 and 2005 (Morales and Poveda 2007). For some,
UDI started to undermine the PDC by competing for the Catholic and popular vote

(Huneeus 2003 cited in Morales and Poveda 2007). Therefore in view of future
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elections it was crucial for UDI to divide Concertacion parties and to attract the Catholic
vote by publicly challenging Christian Democrats to make explicit their willingness to

follow the Episcopal Conference’s position on EC.

Interestingly, two of the main PDC leaders — Gabriel Valdés and former President
Patricio Aylwin — confirmed the tension within their party as they expressed different
point of views on the matter. The first supported the distribution of the drug and was
openly critical of the ruling of the Supreme Court, while the second said that if the pill
was in fact abortive, he supported the 2001 decision by the Supreme Court (E1 Mercurio
2001a; La Segunda 2001b). This not only confirms that parties are split by moral
debates and in particular SRHR, but it also indicates that parties are neither closed or
uniform institutions, and therefore are constantly evolving as a response to inputs from

the political environment or policy sub-system.

After the 2001 election, between 2002 and 2003, due to the legal nature of the process —
involving mostly government health authorities and pharmaceutical companies, and due
to the technical knowledge required — the EC debate became less visible in the media.
The conservative press — particularly the conservative newspapers El Mercurio and La
Segunda — decided to focus on abortion, a debate they tried to put on the political
agenda mostly through editorial and opinion pieces. EI Mercurio published an article on
The Convention on the Rights of the Child (CRC) +10 entitled “Alarm for Pro-abortion
Legislation”, and another piece on the case of a woman with an unviable pregnancy
entitled “Gladys Pavez, an Excuse to Debate Abortion”, to which it gave a full spread in
its weekend magazine entitled “The Right to be Born. When a Child Won’t Survive:

Waiting for Katherine” (Pérez Ferrada 2002).
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In this same period, civil servants’ influence increased as in 2003, as Bachelet stepped
down as Minister of Health to become Minister of Defence. She was replaced by Dr
Pedro Garcia, a well-known Christian Democrat who, although openly Catholic and
against abortion, seemed open to distributing EC to victims of sexual violence and
supported the validity of scientific evidence showing that EC was not abortive, in
particular Dr Croxatto’s research (El Mercurio 2004). Speaking of his beliefs he
declared to El Mercurio:

I am here as a Minister of the State. I am not representing a party or a faith. [I
need] to see the problem in a global manner. [...] I hope when I get to the Final
Judgement... I also fitted IUDs protecting myself on a series of studies showing
they are not abortive. I know I am in contradiction with the teachings of the
Church on this, and I do not deny this troubles me, but I also know that there are
situations in which... A woman who has been victim of rape has been hurt in a
dreadful manner [...] I respect the Church’s position but I also have to respect that
human being that was created to God’s image and likeness and who stands in front
of me, terrified to be pregnant as a consequence of a rape. [ had to deal with many

victims of rape... (El Mercurio 2004)

Thus, in 2004, Garcia belonged to those members of the PDC who stood by the
government’s position on EC and backed the revision of the Fertility Norms within
MINSAL, supported by civil society organisations belonging to the pro-SRHR

advocacy coalition.

In 2004, the government turned to mayors for backup as the campaign for municipal
elections approached and the courts ruled against the government’s decision to make EC
available to victims of sexual violence. Elected politicians at the local level were called
for support by both advocacy camps, but the Church made sure to publicly call on all
Catholic mayors to uphold Catholic values (La Segunda Internet 2004c). The legal

implication of the tribunals’ decisions was also worsened by some mayors’ decision —



159

many of them UDI members — not to distribute EC in their primary healthcare centres,
openly defying the government. The government responded to this by giving the
Minister of Health, Pedro Garcia, the task of threatening mayors with legal and
administrative sanctions if EC was not distributed to victims of sexual violence in

primary healthcare centres (La Segunda Internet 2004a; La Segunda 2004).

UDI and RN mayors led the concerted opposition to the government’s policy, accusing
the government of behaving like a “hidden dictatorship” (Espinosa V. 2004). The
Church declared that “law isn’t above God’s will” (La Segunda Internet 2004b; La
Segunda 2004). In retaliation, far-right UDI Congress members also reacted to the
threats of Pedro Garcia. Anticipating the importance of the presidential race of 2005 for
Garcia’s Christian Democrat party along with the concern of its leaders with electoral
results, they demanded that PDC presidential candidate, Soledad Alvear, “clearly and
categorically stated her opinion regarding the distribution of the abortive next-day pill

in her government” (La Segunda 2004).

But surprisingly with the upcoming elections, for the first time, the debate also started
creating divisions within the right-wing UD-RN alliance (Espinosa 2004). In fact not all
politicians, in particular Parliamentarians and mayors, agreed with the way UDI had
mobilised against the reproductive health policy and had hinted at their intention to use
the Constitutional Tribunal to question the constitutionality of the measure. RN
members, in particular those who were doctors by profession, felt this was not an agreed
coalition position and started voicing their concerns or differences in order to highlight
their liberal values showing the complexity of belief systems within coalitions and for

people occupying public positions.
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The “pill” and Lagos: Protecting the consensus within Concertacion

The 2005 presidential election was particularly important because it saw, for the first
time in Chile’s history, two female candidates running for office: Soledad Alvear (DC)
and Michelle Bachelet (PS). In March 2005, the MINSAL was ready to publish the
Fertility Norms. However, in an unexpected turn of events, Minister Garcia — who had
previously declared his support for the distribution of EC to all women and not just
victims of sexual violence (El Mercurio 2004) — denied he had authorised the

publication of the norms provoking the hardest impasse to EC distribution (see Ch. 7).

The candidacy of Alvear, representative of the most conservative factions at the head of
the PDC, was at the root of Garcia’s decision. The PDC wanted to protect their
candidate (see Ch. 7). Lagos was strategically forced to accept and back Garcia’s
retraction personally in the press, and sacked the Under-Secretary — a PS member — due
to the agreements made within the Concertaciéon conglomerate in view of the 2005

elections (see Ch. 7).

This was the strongest blow for the policy behind the revision of the Fertility Norms and
the distribution of EC since 2000. According to Mariana Aylwin, the PDC succeeded in
“putting a halt” to any discussion about EC during the electoral campaign period, which
was causing much concern and debate within the party due to its “uncertain electoral

impact”.”

Luckily the PDC-PS breakdown within Concertacion was in some way diverted by the
favourable Supreme Court ruling for EC in December 2005. Thanks to the low profile

of the Garcia impasse in March 2005, the government was able to strategically move the

72 Interview with Mariana Aylwin, former Minister of Education and Deputy, and Coordinator of the
Programmatic Congress of the PDC in 2008, 05.06.09.
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legal case to a more favourable court of appeals that year, securing a legal victory (see

Ch. 7).

Conservative politicians and EC under Bachelet

As Ch. 8 discusses, the election of Bachelet provoked a great deal of concern among
conservative sectors in Chilean society and in particular among the anti-SRHR
advocacy coalition since she was the Minister who had introduced EC (Sierra and Hola

2006).

With the support of members of Parliament the anti-SRHR groups started a new legal
challenge at the Constitutional Tribunal (see Ch. 8). Elected politicians therefore
immediately became important and visible actors of both the anti-SRHR and pro-SRHR
coalitions. Led and represented by the same independent professionals and lawyers
involved in the court cases since 2000, the Anti-SRHR Advocacy Coalition secured the
backing of 32 Parliamentarians who signed their petition allowing them to resort to the
Constitutional Tribunal (see Ch. 7). The deputies who signed the petition were all
members of the two right-wing parties, with a majority of UDI members. Not only did
the majority of conservative politicians support the opposition to EC but many also
belonged to the “Network of Pro-Life Parliamentarians”, composed of 61 members of
Parliament, including half of the PDC deputies in Parliament’? (Red por la Vida y la
Familia 2006). This clearly shows how deep the crosscutting effect of SRHR issues can
be for parties affecting the composition of advocacy coalitions and their “policy core”

cohesion, something also observed within the pro-EC coalition (see Ch. 6).

73 Thirteen out of the 20 PDC elected representatives in the Chamber of Deputies joined the “pro-life
bench”, as well as one member of the PRSD.
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“Consensus” versus Concertacion

Although the most conservative sectors of the PDC — who had requested a summit on
all contentious and moral issues within Concertacion since early 2006 (Salinas 2006) —
Christian Democrats did not sign the petition that allowed the appeal at the
Constitutional Tribunal against Bachelet. DC knew this would break the “consensus” —
the glue that kept the coalition together since 1989. Instead as a sign of disapproval and
protest, the most conservative sectors within DC that led the party at the time threatened
Concertacion with breaking the government coalition (El Mercurio - Editorial 2006;

Montalva 2007).

The distrust of the PDC positions on SRHR and EC within Concertacion’s progressive
parties PS and PPD, led its militants to strategise to avoid the veto power PDC
politician could have to block EC. As Laura Albornoz (PDC) — then Minister of
SERNAM - explained, the socialist Soledad Barria, then Minister of Health, had
informed her of the launch of the Fertility Norms “only the day before”.”* For Albornoz,
this was because Barria “probably feared” that Albornoz would otherwise have
informed her party of MINSAL’s intentions. Albornoz commented with a humorous
tone:

But there is no doubt that the notification by the Minister of Health responded to
the instructions by the President to avoid this happening [that DC would be
informed], and that I should be informed since this would affect women and that

was part of my mandate.”

Barria also confirmed that she had informed Albornoz of the launch of the norms only

the day before as a strategy. She added that following the same logic she only visited

74 Interview with Laura Albornoz, former Minister of SERNAM of Michelle Bachelet, 2006-2010,
17.01.11.
75 Ibid.
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Bishop Goic, Vice-President of the Episcopal Conference, on the same morning of the
launch, albeit in his home outside the capital. Barria stated: “I did it at the very last

minute to avoid them telling me I could not do so!”7¢

As shown, the policy for EC represented a challenge to the internal agreements, as well
as to the interpretation more conservative sectors within the coalition had of the belief
system that kept the coalition together and acting as one in the political arena. However,
EC came to challenge these assumptions, dividing Concertacion parties and forcing its
members to play strategic games with each other to ensure the implementation of

contentious policies.

Alvear, a presidential candidate in 2005, categorically refused the distribution of EC to
adolescents without parental or guardians’ consent. She used identical language to
Cardenal Errazuriz in her declarations to the press (Contreras 2006) confirming her
close allegiance to the church (see Ch. 7). Patricio Walker, a DC deputy and
Concertacion speaker in Parliament, went as far as supporting the right to conscientious
objection by pharmacy owners refusing to sell EC despite MINSAL’s guidelines,
provoking ire among his left-wing Concertacion peers in Parliament who questioned his

position as Speaker of the Chamber (La Segunda Internet 2007; Terra 2008).

During the first two years of the Bachelet administration it was therefore clear that
Concertacion was being targeted by the opposition through their centrist ally, PDC,
which was already experiencing major political divisions amongst its factions on
internal issues. UDI in the meantime maintained a concerted and structured way of

operating in Parliament, in courts and in declarations to the press. Nonetheless this

76 Interview with Soledad Barria, former Minister of Health under Bachelet 2006-2008, 24.01.11.
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changed in 2007 as a second charge against the President was brought for review at the

Constitutional Tribunal.

The Constitutional Tribunal ruling and the municipal elections

Early 2008 marked the beginning of a new electoral year, this time for municipal
elections, while the Constitutional Tribunal had not yet ruled on the constitutional status
of the Fertility Norms launched by MINSAL. It was in this political climate that right-
wing politicians progressively started to dissociate themselves from most conservative

positions against EC.

When the Constitutional Tribunal made public its decision against the government
policy, the social uproar took most politicians by surprise. The demonstrations by civil
society and thousands of citizens supporting the distribution of EC (see Ch. 9) had a
crucial political impact and sent an important warning in an electoral year to the mayors

and members of Parliament.

This produced tension at the policy belief level of the anti-SRHR coalition. While UDI
politicians such as Deputy Kast, the leader of the Anti-SRHR Advocacy Coalition in
Parliament, called on authorities to accept the ruling of the Constitutional Tribunal and
respect the law (La Segunda Internet 2008b), Alvear, then President of the DC, called
on the government and the Minister of Health to take the case and discussion

surrounding EC to Congress for a wider political debate (La Segunda Internet 2008a).

Mayors and the pill: The power of local elections
At the local level mayors became the first line of the electoral and moral battles
supporting or opposing EC after the government called on mayors to distribute the drug

in primary healthcare services (see Ch. 9).
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UDI was unable to maintain discipline among its mayors. In a rather low-income
municipality of the capital Santiago, UDI mayor Hasbun opted to publicly support the
distribution of EC to capture the support of its electorate, although emphasising it would
be for cases of emergency (La Segunda Internet 2008c). Other UDI mayors had opted to
do the same, although at the national level internal divisions were seen in all parties,

including those on the left.”’

The 2009 presidential elections: The instrumental value of SRHR and Bachelet’s
gender equality agenda

It was 2009 that proved to be the most important moment for both advocacy coalitions
as the presidential race started early that year as Frei — the PDC and Concertacion
presidential candidate — made clear in March his willingness to put up for discussion the
issue of therapeutic abortion. This was despite the fact that PDC members had not
reached consensus on the topic of therapeutic abortion. In the months previous to the
announcement of Frei’s candidacy, recognising the value of Bachelet’s legacy on
gender equality debates, progressive members of the party and in particular gender
advisors were brought to his campaign team.’”® By including therapeutic abortion the
strategy was obviously to push the right-wing and liberal candidate Sebastian Pifiera to
pronounce himself on these issues, and show that his coalition was much more

conservative, in particular his UDI allies.

In parallel to the 2009 presidential elections, Parliamentary elections were also due to
take place. Candidates therefore used the political battle and debates surrounding the

distribution of EC to their own advantage and that of their parties. Capturing the youth

7 Interview with Paulina Reinoso, lawyer at Chilean Association of Municipalities, member of the PDC,
and gender advisor of Eduardo Frei’s electoral campaign, 18.05.09.

78 Op. cit. 77, and interview with Dr Maria Isabel Matamala, gender advisor at MINSAL 2006-2010,
02.04.09.
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and women’s votes was crucial since they could make the difference. Chapter 8
discusses how in 2008 feminist groups played an important role in putting candidates on
the spot regarding their stance on EC, dividing the right-wing “Alianza” and showing

internal divisions in its parties as well.

The power of doctors in reproductive issues: Science reclaims its predominance
over religion

In 2008, the ruling of the Constitutional Tribunal against the distribution of EC gave
doctors a central position as opinion leaders regarding the debate on SRHR. Bachelet
had to introduce a bill to counter the ensuing decision by the Contraloria to prevent
mayors from distributing EC (see Ch. 9), reaffirming the Constitutional Tribunal’s
ruling. During the bill process doctors within UDI, RN and PDC joined their colleagues
on the left, creating a wider “medical bench” in Parliament. For RN politicians, it was
particularly important to dissociate themselves from ultra-Catholic and conservative
positions since their presidential candidate, Sebastian Pifiera, wanted to appeal to a
younger centrist, secular and liberal electorate. This was the same electorate Frei and

Concertacion were trying to lure.

Sebastian Pifiera granted freedom of action to all the Parliamentary members of his
“Coalition for Change”, in a clear attempt to appear liberal and open-minded in his
presidential campaign, as well as to not further restrict his fellow party members. Karla
Rubilar (RN) and colleague Osvaldo Palma (RN) who had previously joined their
Concertacion peers to call upon conservative sectors to stop the “terror campaign”
against EC (Cooperativa 2006) became the visible face of the more liberal option within

the “Coalition for Change”.
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But the biggest surprise came from UDI as Juan Lobos, the doctor who had originally
signed the conservative petition to appeal at the Constitutional Tribunal, and had since
withdrawn his support for the initiative to act in conscience as a doctor, declared that
EC could be used “without fear” and that this was an issue of equity in the access to
health (La Segunda Internet 2009). This led several UDI members to vote against their
party in Congress (La Nacion 2009f). This not only changed the image of UDI as being
a united and monolithic party, but it also challenged the leadership of UDI
Parliamentarians such as Kast, who since 2006 had maintained a close relationship with

the Anti-SRHR Advocacy Coalition, and its civil society members.

All right-wing doctors insisted on preventing the issue from becoming an ideological
one “between goods and bads, progressives and reactionaries” (La Segunda Internet
2009). Doctors’ opinions on this and the electoral climate allowed for more
Parliamentarians within RN and UDI, as well as PDC, to change their minds and
become “arrepentidos” (repentants) (La Nacion 2009c). The votes of UDI repentants
permitted to pass the Law on Regulation of Fertility sponsored by Bachelet (La Nacion

2009d).

Conclusion

This chapter has reviewed the main actors that compose the Anti-SRHR Advocacy
Coalition. It has shown how the composition of this advocacy coalition and the
concerted actions of its members, with well-defined roles as well as a clear core and
policy beliefs made them especially effective and influential for almost ten years of the
policy process. The advocacy coalition’s influence and cohesion were only altered

during specific electoral periods under both Lagos and Bachelet administrations,
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although the clearest breakdown happened after 2008 with the ruling of the

Constitutional Tribunal and the Fertility Bill initiative of 2009.

Despite having a clear belief system based on the Catholic doctrine as well as the
resources and the Church’s know-how and lobby groups, especially members of the
Opus Dei, the coalition failed to block Bachelet’s policy for the distribution of EC once
the issue reached the public domain and in particular Congress. The strength of this
advocacy coalition seems to have resided in the tight network of elite actors acting in a

private manner and through courts.

The role of political parties through civil servants was particularly visible during the
Lagos administration although they also influenced the agenda and policy strategies
under Bachelet. The role played by the Health Ministers, Bachelet (PS) and Garcia
(PDC), as well as Barria (PS), strongly influenced the policy process showing the

gendered dynamics of party politics in government.

Members of Parliament focused on short-term gains and those who were doctors by
profession weakened the policy core of the coalition, something the government and its
political allies exploited to their advantage. Doctors as a professional body and opinion
leaders put their identity close to science before religion, provoking the divisions within
their parties. The tacit ethical rules of medicine as a discipline, and the sanctions
attached to it, meant that even some of the conservative doctors could not ignore
evidence-based data and were under pressure from their peers. This was particularly
visible with UDI maintaining its internal discipline until almost the very end. PDC
instead suffered from disputes on the EC policy both internally and within Concertacion
for more than 10 years. This demonstrates that the policy core of a coalition matters,

and that it is susceptible to changes in the policy sub-system.
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Although until 2008 the conservative Anti-SRHR Advocacy Coalition managed to
frame the issue of EC as abortion and set the discussion in terms of the Catholic
doctrine, in particular by not referring to or by blocking any mention of women’s rights,
the government managed to pierce its policy core by strategically reframing the policy
after 2008 in view of upcoming elections. The new understanding of EC as a gender and
class issue together with citizens’ uproar over their freedom to choose strategically
changed the policy sub-system. This and the electoral impact of the reframing brought
doctors in Parliament onto the pro-SRHR side. Both framing and timing of a policy

process then affected the policy core of the Anti-SRHR Advocacy Coalition.

The different election processes — municipal, parliamentarian, presidential — and their
timeframe between 2008 and 2009 permitted the government to maintain the issue high
on the political agenda while dividing the anti-SRHR coalition by using the divisive

power of the debate within conservative and right-wing parties and alliances.

Finally, the Anti-SRHR Advocacy Coalition failed in its efforts to maintain the Church
and its doctrine as “mother and teacher” of science and society once the issue was in the

public domain.
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CHAPTER 6: Mapping the Pro-SRHR Advocacy Coalition: The actors
and the evolution of the coalition since the SRHR Bill

The previous chapter presented the actors and belief-system of the Anti-SRHR
Advocacy Coalition, and showed how these actors, whether individuals or
organisations, come together through their shared conservative views on women’s rights
based on the teachings of the Catholic Church. This chapter presents the actors and
belief-system of the Pro-SRHR Advocacy Coalition that also gathers a range of actors

and organisations who share specific worldviews on gender equality and reproduction.

The belief system of this coalition is less homogenous than the one uniting the Anti-
SRHR Advocacy Coalition, due to the diversity of its members. The Pro-SRHR
Advocacy Coalition unites doctors, scientists, lawyers and social science researchers
often based at universities, thinktanks or biomedical NGOs, all working within a SRHR
framework. It also includes feminist and political thinktanks working on equality and
social policy in particular health and gender issues. The state, the engine of the policy
behind the distribution of EC, is the main agent for defending it through the executive.
The president’s cabinet, MINSAL and to a certain extent SERNAM, are all part of the

pro-SRHR coalition.

This chapter shows that these actors face more difficulty in coming together at the
policy core level. In fact, their opinion on strategies to influence the agenda on these
issues, the arguments to be advanced and the timing for advocacy and lobbying vary
immensely. There is a clear tension between feminists who perceive SRHR as their
agenda and as coming from long-fought feminist battles, and doctors, lawyers,
biomedical and social policy NGOs whose primary aim is to advance the SRHR agenda

in government policies, even if this only leads to gradual change. For feminists, on the
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other hand, SRHR remain a set of issues that are part of a symbolic struggle that defines
their movement and requires structural changes, and this makes them suspicious of any

initiative coming from outside the core of their networks and movement.

The chapter shows that the generational breach within the feminist network and its
internal power struggles are the main barriers preventing feminists from sustaining
strategic and effective advocacy on reproductive issues. Due to a historic tradition in
health policy (see Ch. 4), doctors and lawyers tend to rally behind the most technical
aspect of the advocacy work. They usually benefit from direct channels of
communication with the health authorities while feminists have more of a tense

relationship both with the government and other institutions such as political parties

The second section of the chapter discusses an important initiative led by the feminist
movement in the early 2000s, the SRHR Bill, whose process already brought together
the same actors involved in the EC policy process. The chapter shows how during that
policy process, the dynamics and conflicts between feminists and biomedical groups, as
well as with government and politicians are similar to those that took place during the

defence of EC.

Doctors and the biomedical NGOs

Chapter 4 discussed the importance that the medical profession has historically had for
public health initiatives and in particular reproductive and sexual health. Two main
organisations positioned themselves as key players in these fields — APROFA, and
ICMER. Both organisations became the main engines in civil society for the defence of

EC throughout the 10-year series of judicial and political battles.
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ICMER

It was ICMER and in particular the work of the current Director, Dr Soledad Diaz that
brought the issue of EC to the attention of health policy-makers in 1996. ICMER is a
not-for-profit organisation founded in 1985, working on reproductive and sexual health,

human reproduction and maternal—child health.

Most importantly ICMER has become renowned for its high-quality research on
reproductive health issues and family planning methods, including the development and
international defence of first and second generation contraceptive implants (ICMER
2014). In many of its research initiatives ICMER has collaborated with internationally
renowned health and reproductive-health specialist organisations such as the Population
Council, Family Health International and the World Health Organisation (ICMER

2014).

Hence, it is not a surprise that ICMER with its international credentials took the
initiative to introduce EC as a new contraception method and led the strategic efforts to
do so. After all EC has become a “global reproductive health technology” which has

faced global opposition to its distribution (Foster and Wynn 2012).

ICMER anticipated the fierce debates to come and the organised opposition this new
reproductive technology could face in the existing Chilean political and cultural
contexts and set out to create alliances within civil society to create a favourable

environment to distribute EC (see Ch. 7).

In 2002, ICMER, APROFA and other civil society groups set up the Chilean

Emergency Contraception Consortium (CECC), a national section of the Latin
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American Consortium for Emergency Contraception (CLAE in Spanish).” The CECC
brought together a wide range of actors including health, research and women’s

organisations, academic institutions, as well as service delivery agencies.®

It was this group that carried out much of the advocacy and information dissemination
initiatives to increase awareness on the use and benefits of EC. They organised training
courses with health professionals, lawyers, social scientists and journalists in parallel to
their work to update the MINSAL’s “Fertility Guidelines”.! This group as part of the
CLAE gained knowledge from the shared experiences with other regional consortia on

the judicial and political attacks EC had been suffering all over the continent.

The acknowledged research tradition and impact of the work of ICMER meant that
MINSAL trusted the organisation to carry out the revision of the Norms and it naturally
led the CECC. Moreover, with their solid credentials, its researchers, Dr Horacio
Croxatto and Dr Soledad Diaz, were the obvious choice to lead the scientific support for
the defence of EC. They presented the evidence-based arguments against the allegations

sustaining that EC was abortive.

Until 2006, Croxatto was professor at the Pontifical University of Chile while also
holding the chair of ICMER, but the Church authorities requested to the PUC that he
resign after he publicly criticised a bill to increase the sanction in cases of abortions in

Chile presented by UDI MP, Hernan Larrain. He made his opinion public through “an

79 Op. cit. 64. Some of the organisations that participated in the initial EC introduction efforts included
ICMER, Corporacion de Salud y Politicas Sociales, Foro Abierto de Derechos Sexuales y Reproductivos,
Instituto de la Mujer, Centro de Medicina Reproductiva y Desarrollo Integral del Adolescente, and
Asociacion Chilena de Proteccion de la Familia.

80 Ibid.

81 Interview with Veronica Schiappacasse, Director of Prosalud and former member of ICMER, 17.06.09.
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expert’s opinion letter from ICMER to Parliament which was subsequently reproduced
by the conservative newspaper El Mercurio” (Tolerancia Cero 2009). Since Croxatto
was ICMER’s chair at the time “he was singled out”,%? but resigned only a few years
later “as his research on the effects of EC on female monkeys clearly started
demonstrating that EC was not abortive and the PUC felt uneasy with his scientific

evidence” (Tolerancia Cero 2009).

Croxatto briefly joined the Opus Dei when he was a student at the PUC during the 60s,
and was therefore aware of the influence of the most conservative groups of the
Catholic Church within the PUC.%* He explained that he had left PUC as he felt the
“dogmatic framework of the doctrine of the Church was too strong within the
university”.3* Diaz also declared she once “had been an active Catholic militant”,®> and
had started working “on these issues of sexual and reproductive health... because I
believe in women’s rights and people’s freedom. And we must find the means and

spaces to let people exert their freedoms, which are very few”.86

Diaz, who led the strategy to advocate and lobby for the distribution of EC, had worked
closely with Croxatto at PUC and left “because of the emergency contraception issue™®’
at the same time as he did. She explained that “after working 40 years at the Catholic
University” they had a strategic advantage — they knew the conservative scientific

opposition they would face in the courts well, since “in the biomedical arena we all

know each other”.3® Diaz and Croxatto founded ICMER, and maintained a close

82 Op. cit. 64.
8 Op. cit. 63.
84 Ibid.
8 Op. cit. 64.
8 Ibid.
87 Ibid.
88 Ibid.



175

relationship after he left. This meant the Pro-SRHR Advocacy Coalition could count on

a world-class expert on reproductive health methods.

Croxatto argued that “none of the people from the PUC” who tried to contradict his
findings “was a specialist and were all driven by their Catholic beliefs”.8’ Their strategy
“aimed at raising a doubt in the public opinion by lying and misinterpreting or ignoring
the existing evidence showing that it was not abortive”.?® For him the Anti-SRHR
Advocacy Coalition was made up of “fundamentalists, who thought they could start a
Catholic crusade against sexual and reproductive right