Traumatic Residue, Mediated Remembering and Video Evidence of Sexual Violence:
A Case Study
Abstract
This qualitative case study examines the impact of video evidence of violent crime in the tragic
Canadian case of serial killers Paul Bernardo and Karla Homolka. Through in-depth interviews
with those centrally involved in the case, interviews with criminal justice professionals currently
working with video evidence of violent crime, and review of official documents and media
reports, we explore the complex role video evidence played in this case and the legacy it
continues to have in society, the justice system, and in the individual lives of those involved

twenty-five years later. Two primary sources of harm arose in our analysis: critogenic harm

related to the use of video evidence in the justice process; and harm arising from the media
publicity surrounding the video evidence. Both of these sources of harm intensified the trauma
for victims and their families, and contributed to distress and trauma reactions of criminal justice

professionals and members of the jury. Given the global increase in the use of video-evidence in

criminal justice processes, it is imperative that continuing harms to those involved in the process

are considered and mitigated.




Traumatic Residue, Mediated Remembering and Video Evidence of Sexual Violence:

A Case Study

In June 1991, 14-year-old Leslie Mahaffy was abducted, tortured and killed by Paul
Bernardo and his then wife, Karla Homolka. Less than one year later, fifteen-year-old Kristen
French was held captive over three days, tortured and then killed. Emblematic of the advent and
accessibility of handheld recorders, Bernardo and Homolka video recorded the violent sexual
assaults they committed on Leslie Mahafty and Kristen French during their captivity. They also
recorded their assaults on two other teenage girls whom they drugged into submission,
Homolka’s sister Tammy (who died by asphyxia while unconscious), and a victim known only
as Jane Doe. These videos were later discovered and became central evidence in criminal court
proceedings.

Twenty-five years after the Bernardo trial, with the ubiquity of technological devices that
produce high quality video and audio recordings, violent crimes are increasingly digitally
captured. Indeed, as in the case of Bernardo, the recording of crime has become an integral
aspect of the process of committing the crimes themselves (Dodge, 2018; Henry & Powell, 2016;
Sandberg & Ugelvik, 2017). Unsurprisingly, this digital content is also increasingly used as
evidence in the criminal justice process (e.g. Brayne, Levy, & Newell, 2018; Dodge, 2018;
Henry & Powell, 2016; Sandberg & Ugelvik, 2017; D. C. Spencer, Ricciardelli, Ballucci, &

Walby, 2019). This raises a number of vexing problems for the criminal justice system that to
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this day remain unresolved,,

Although it is widely recognized that the criminal justice system can re-victimize victims
of violent offenses (C. Regehr & Alaggia, 2006; C. Regehr, Alaggia, Lambert, & Saini, 2008; D.

Spencer, Dodge, Ricciardelli, & Ballucci, 2018), little attention has been paid to the multiple
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grapple with: 1) the impact of the use of video evidence in the
judicial process on victims and survivors; 2) the impact of
viewing the evidence on those involved in the justice system
(including professionals and jurors); and 3) the role of media
distributing video evidence for public consumption.
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impacts that occur in cases where victimization has been video recorded and is entered into
evidence in the court process. Moore and Singh (2018) contend that the images depicting
victimization may act as a proxy for victim voices, silencing the survivor and removing their
agency throughout the judicial process, as visual evidence can be seen as more reliable and
credible than the living victim. Similarly, Dodge, Spencer, Ricciardelli, and Ballucci (2019)
found that from a policing perspective, digital evidence in violent sexual offences might act as a
“double edged sword”. That is, while such evidence has the potential to make an iron clad case
against the accused in what has previously been presented as “he-said she-said” cases, the
interpretation of digital evidence is subject to the same stereotyped assumptions of how victims
of sexual assault “shall” behave; therefore, the evidence may also be used against the victim and
their credibility. Further, research has recently focussed on the traumatic effects of having sexual
images shared without the victim’s consent (McGlynn et al., 2019; Powell & Henry, 2019; K.
Regehr & Ringrose, Forthcoming), symptoms and effect which parallel those of physical sexual
assault (Bates, 2017) suggesting additional layers to victims’ trauma every time the images are
viewed (Authors, 2021).

A growing body of research has examined secondary traumatic stress in other professions
or roles within the justice system, including lawyers (Leclerc, Wemmers, & Brunet, 2020; Levin
etal., 2011; Seamone, 2013), judges (Edwards & Miller, 2019; Polak, Bailey, & Bailey,

2019) and jurors (Haragi, Yamaguchi, Okuhara, & Kiuchi, 2020; Lonergan, Leclerc, Descamps,
Pigeon, & Brunet, 2016). Importantly, almost no research has specifically addressed the impact
of what might now be considered an overwhelming barrage of potentially traumatic, obscene and
gruesome video evidence of violent crimes (Kimpel, 2021). Experimental evidence may however

offer some insights into the possible consequences of viewing violent video evidence in the



course of justice processes. That is, research methods involving exposure to violent video
material in the laboratory (Horowitz, 1969; Horowitz & Wilner, 1976, Lazarus, Speisman,
Mordkoff, & Davison, 1962), which were originally developed to induce fear and trauma
reactions for the purposes of investigation, have established that violent or gruesome films
consistently generate physiological stress responses (e.g. changes in heart rate and salivary
cortisol) and intrusive thoughts (e.g. flashbacks, intrusive memories) in the days and weeks
following lab-based exposures (Arnaudova & Hagenaars, 2017; James et al., 2016; Weidmann,
Conradi, Groger, Fehm, & Fydrich, 2009). Scenes depicting sexual violence and gross physical
injury may be particularly effective at eliciting trauma-related symptoms (Arnaudova &
Hagenaars, 2017; Weidmann et al., 2009). But video evidence does not simply remain in the
courtroom for viewing by those with roles in the justice system, it also inevitably is transmitted
to the public via the media.

As Greer has identified, “the relationship between media images and popular
consciousness is difficult to unpack” in that the media can orchestrate moral panic, and inform
the political processes aimed at dealing with social crises (Greer, 2003). In the case of sex
crimes, Greer concludes that the primary aim of media narratives is not to inform, but to shock.
He quotes a UK Sunday editor as stating “First of all you have to shock, otherwise they’ll not be
interested in reading it.” This “shock” occurs at the expense of the victim, whose intimate
personal experience and horror become the focus of media coverage, and ultimately their
behaviour and virtue become the subject of public discourse. The press coverage helps to
determine whether the public views a victim as a “virgin or a vamp” through the media’s choice
of vocabulary, the slant of their headlines, and what they choose to include or exclude (Benedict,

1993). Similarly, media bifurcate offenders into the categories of dangerous strangers or



respectable citizens, indirectly suggesting who was responsible for the victimization (Krajicek,
1998; Serisier, 2017). When victims and offenders fit into stereotyped categories, media can
continue to capture public attention through a sensationalized and salacious “lens of fear”
(Dowler, 2006; Krajicek, 1998).

The Current Study,

Paul Bernardo and Karla Homolka that addresses a significant gap in the literature regarding the

continuing impact of exposure to video evidence of violent crime on those involved in the

criminal justice system (Kimpel, 2021). While the use of video evidence in the courts was not
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entirely novel at the time of Bernardo, for instance film was used in the International Military

Tribunal at Nuremburg in 1945 (Pillay, 2005), and an 81-second home video was used in the

1992 trial of police officers into the death of US citizen Rodney King (Stuart, 2011), the

quantity, quality and nature of video evidence in Bernardo was unprecedented.
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bringing with it the potential to harm increasing numbers of individuals involved in criminal

justice (Dodge et al., 2019; Kimpel, 2021). Through examining the lon,

the handling and use of video evidence in the Bernard trial, this case study, offer insights and
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1) the impact of the use of video evidence in the judicial process on victims and survivors; 2) the

impact of viewing the evidence on those involved in the justice system (including professionals

and jurors); and 3) the role of media distributing video evidence for public consumption. Usin:

document review, in-depth interviews with those centrally involved in the case, and additional

interviews with criminal justice professionals currently working with video evidence of violent

.+ | distributing video evidence for public consumption.
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video evidence was a critical and central component in the
court proceedings, this case provides insights into the
challenges, benefits, and long-term harms of video evidence
in the justice system. In addition to considering the
admissibility of digital evidence and the role it will play in
the administration of justice(Dodge, 2018; Henry & Powell,
2016; Kimpel, 2021), the justice system is forced to grapple
with: 1) the impact of the use of video evidence in the judicial
process on victims and survivors; 2) the impact of viewing
the evidence on those involved in the justice system
(including professionals and jurors); and 3) the role of media
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crime, we explore the complex role video evidence played in the Bernardo {rial and the legacy it

(Deleted: case

continues to have in society, the justice system, and in the individual lives of those involved.
Methods

This research adopted a qualitative case study approach (Merriam, 2010; Stake, 2005) fo
examine the long-term impact of video evidence of sexually violent crime in the criminal justice

system. Case studies are defined as wholistic and in-depth analyses of persons, events, decisions,

policies and institutions in natural, real-life contexts (Crowe et al., 2011; Hyett, Kenny, &

Dickson-Swift, 2014; Simons, 2009; Thomas, 2011). They are seen to be exceptionally useful for

understanding a particular experience, and for generating and testing new theories, in that they

allow researchers to uncover a complex set of decisions and interactions, and examine the effect

these decisions and interactions have over time (Crowe et al., 2011; Feagin, Orum, & Sjoberg,

1991). In the present case study, we seek to uncover how decisions made in the early 1990s

continue to have significant impacts on the lives of those involved in the investigations and trials

of Paul Bernardo and Karla Homolka.

Case studies involve deep and careful consideration of multiple factors that include: the

nature of the case; the historical context; the physical setting; and institutional and political

contextual factors (Stake, 1978). They have been referred to as a triangulated form of research, in

that triangulation occurs in the data, the investigators, the theories employed, and the
methodologies (Feagin et al., 1991). Rather than adopting a single method of research to inform
the analysis, case study research is characterized by using “a palatte of methods” and “analytical
eclecticism” (Hyett et al., 2014; Stake, 1995; Thomas, 2011). Multiple sources of data are
collected and analysed in a manner that draws together naturalistic, holistic, ethnographic,

phenomenological and biographic research methods (Stake, 1995).

(Deleted: approach
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video evidence was a critical and central component in the
court proceedings, we utilize the tragic yet instrumental
Canadian case of serial killers Paul Bernardo and Karla
Homolka to provide insights into the challenges, benefits, and
long-term harms of violent video evidence among criminal
justice actors.
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for understanding a particular experience, and for generating
and testing new theories, in that they allow researchers to
uncover a complex set of decisions and interactions, and
examine the effect these decisions and interactions have over
time (Crowe et al., 2011; Feagin et al., 1991).
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To this end, this research engaged in dialogues with police investigators, civilian digital
analysts, legal professionals (court reporters, lawyers and judges), and forensic mental health
professionals, using the long-interview method of data collection (McCracken, 1988) in support
of thick description and credibility (Lietz & Zayas, 2010). In addition, the researchers engaged in
the collection and review of multiple documents including court decisions, legal case notes,
government reports and media reports. The proposal was approved by the Human Subjects
Research Ethics Board at (University blinded for submission).

Six criminal justice professionals, who were directly and intensely involved with the
Bernardo investigation and trial, participated in interviews ranging from 45-120 minutes in
length. These included: an investigating police officer, two members of the legal defense team, a
court reporter, a forensic mental health professional who consulted and testified on the case, and
a government attorney. Follow up interviews were held with three of these individuals to further
expand on themes. Thus, perspectives on the use and impact of video evidence in this case was
gathered from those with different lenses on the system and those who dealt with the case at
different stages in the process.

Ten additional professionals were interviewed to provide a broader context of the use and
effects of video evidence at the present time. Six of these participants were members of large
urban or national policing organizations, detectives or supervising senior officers with
investigative experience and a civilian analyst; four additional participants were members of the
legal profession including prosecuting attorneys and a judge. Years of practice of participants
was significant, ranging from 4.5 years to over 50.

We note that some voices are absent from our interviews: those of the surviving victims,

those of surviving family members, and those of members of the jury. Given the extreme levels



of violence and trauma, we believed it was unethical to reach out to them for the purposes of an
academic inquiry. We have however included their voices in a mediated form, that is, through
the recollections and impressions of those centrally involved in the case, through judicial
decisions and comments arising from the trials, through reports arising from government
inquiries into the case, and through newspaper reports.
Data Analysis

In the case study approach, the case is developed in a relationship between the
researchers and the informants (Stake, 1978). Thus, further conversations between researchers,
participants and other experts allowed for the clarification of concepts and integration into an
emerging theory. Using approaches first identified by Stake (1978), the process of data analysis
begins with deep engagement with allowing researchers to elicit themes from which meaning
emerged, this is known as categorical aggregation (Creswell & Poth, 2016). Next researchers
establish patterns and relationships between categories. Finally, they engage in naturalistic
generalizations supported by thick and rich data, which allows the reader to make judgements
regarding the extent to which findings should inform other cases. As an iterative and reflexive
practice, coding is context dependent, never complete and never reaches a fixed endpoint (Braun
& Clarke, 2021). Nevertheless, in this study we aimed to demonstrate saturation and conceptual
rigor through our emergent conceptual model and theoretical explanations of the current data
(Low, 2019).
Trustworthiness

Forms of trustworthiness in case analysis include prolonged engagement, triangulation,
peer validation, and member checking (Lietz & Zayas, 2010; Loh, 2013). In this study this

included: the researchers’ prior experience in conducting research on technology-facilitated



sexual violence, traumatic stress, and criminal justice systems; engagement with the participants
through the interview process and in follow up discussions; triangulation of data from various
interviews with different professionals, media reports, and the relevant literature; discussions of
emerging findings with other experts in the field; and checking emerging hypotheses from earlier
interviews in subsequent ones.
Results

This case study provides a tragic and critical example of the immediate and lasting effects

of video evidence of violent crime. The results section is presented in four thematic sections: the

critical role and handling of video evidence in the justice process; the role of the media and the

public; the role and impacts on victims and survivors; the impacts on individuals involved in the

administration of justice.

In considering the data, it is important to underline the unique nature of the situation at
the time it occurred. The advent of the camcorder in the 1980s and VHS cameras in the 1990s
allowed the public, for the first time, to record all aspects of their lives. The newness of this
technology in the 1990s, was palpable throughout our interviews. As one defense attorney, who
was credited with being one of the most seasoned criminal lawyers at the time in Canada noted:
“This was the very first time [ had dealt with anything like this.” (LP201) Consequently, the
criminal justice system struggled to determine the admissibility of the tapes as evidence in the
trial, who in the justice system should be permitted to view them, whether the press and public

could have access, and what should happen to the tapes at the end of the trial. Yet, while novel at
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the time, video evidence has become ubiquitous in the criminal justice system and our findings
reveal the potential long-term implications for those currently engaged in criminal justice

processes involving video evidence. ,
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The Critical Role and Handling of Video Evidence in the Justice Process

Let me be clear, everybody understood, this evidence was explosive, and many measures

were taken to make sure they were confidential, and not seen by anybody. (LP202)

The Bernardo trial was the first time in Canadian legal history in which a major sexual
assault and serial murder case rested on the existence of video evidence of the crime. A defense
attorney describes the importance of the tapes for understanding the horrific nature of the crimes
and the nature of the relationship and involvement of both Bernardo and Homolka.

Everyone was focussed on the tapes ... I couldn’t imagine the case going ahead without

the videos. (LP201)

Today, a quarter of a century later, yiolent and graphic digital content and evidence

including text message conversations, and internet search histories, as well as video and audio

evidence, is intensifying across all domains of policing and criminal justice (Brayne et al., 2018).

rosecuting attorney indicated, “In today’s world, 95% of the cases involve some form of
p g Y Y
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video evidence. I think it is a rarity now to have a case that that doesn’t have some small element
of video evidence incorporated into it, so hundreds and hundreds of cases.” (LP206). A judge
further noted “there are cameras everywhere” and they “pick up all sorts of things that weren’t
anticipated”, adding that video evidence is now “the mainstay of a lot of cases, particularly in
some of the murder cases” (LP208). A police officer concurred:
[V]ideo that we gather as part of the investigation is so important in what we do, to the
point where actually we’re having difficulty in the courts where if we don’t have it, it’s
viewed as not happening. (P101)

This increase in the availability of digital evidence has profound implications. In a recent

qualitative analysis of 70 semi-structured interviews and two focus groups with Canadian sex
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crimes investigators, Dodge et al. (2019) found that many investigators felt overwhelmed, ill-
equipped, and ill-prepared to deal with the rapid influx of digital evidence in sexual violence
cases. Not only was the volume of evidence a considerable challenge, but lack of training and
education for how to access, manage and handle the content was also problematic in understaffed
and under-resourced contexts (Dodge et al., 2019). Thus, despite the fact that video evidence is
now central to criminal justice processes, twenty-five years after Bernardo, the handling of video
evidence is an issue that is far from resolved.

The unprecedented nature of video evidence at the time of the Bernardo case is apparent
when we consider the manner in which the criminal justice system, and experienced
professionals within it, struggled to determine what role this evidence should play in the
administration of justice. The first issue that arose with respect to handling of video evidence
was whether Bernardo’s initial lawyer (Ken Murray), who had retrieved the tapes from
Bernardo’s house without the knowledge of police or the courts, was required to surrender them
or whether they were privileged communication. A second issue surrounded access to the tapes
during the trial preparation period. Participants in this project recall vividly the contents of the
“critical tapes” which included sexual activities between Bernardo and Homolka, as well as the
details of the offenses they committed. Who should have access to the tapes and to whom should
they reveal the contents? Those we interviewed were clear about their obligations of
confidentiality. Indeed, while participants in this study described issues surrounding the video
evidence and their own reactions to it, they steadfastly remained committed to their obligations
to the victims. Despite this, graphic details of the contents of the tapes and the horrifying assaults
on teenage girls can continue to be found in the popular press and in academic articles (specific

references intentionally missing).
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This leads to the third issue, that is, to what degree did the media and ultimately the
public have a right to access the video evidence. As in many other jurisdictions, the principle of
an open court is foundational to Canadian common law. In the case of Homolka in 1993, Justice
Kovacs “imposed a near-blanket publication ban on the proceedings” which included the public
and the foreign press, concluding that right to a fair trial outweighed the right to freedom of the
press. Of note, the judge apologized that he could not consider his “real concern for the
psychological well-being of victims” and the “untold agony” that the discovery of the videos
caused the victims’ families, but rather needed to confine his considerations to issues
surrounding a fair trial for the other accused party, Bernardo (Cameron, 2013).

In a report prepared for the Department of Justice entitled Victim Privacy and the Open
Court Principle, with respect to the Bernardo trial, law professor Jamie Cameron observed, the
“privacy and dignity interests of the victims and their survivors could scarcely have been more
compelling” and “playing the tapes in open court could only be experienced by the families as a
cruel and even barbaric act” (Cameron, 2013). The crown counsel in Bernardo’s trial did not
seek to exclude the public but rather sought to balance the desire for an open court with the need
to protect the privacy of victims, survivors, and their families, by suggesting that only the audio
be played from the tapes for the open court, to which the trial judge agreed (Cameron, 2013;
MacFarlane & Keating, 1999). The image portion would only be visible via screen to the judge,
counsel, jurors and any necessary court administrators, while the audio would be available to all
others. In this way, the court sought to protect victims and their surviving family members from
what has been recognized as further victimization due to the “private, personal, sensitive and

humiliating” nature of video evidence (Biber, 2013).
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The approach did not, however, protect those exposed to the evidence, with or without
video, from traumatic stress symptoms (Authors, in press). In his decision, Justice Patrick
LeSage stated:

... | am satisfied that the harm that flows from the public display of this videotape

far exceeds any benefit that will flow from the exposure of sexual assault and child

pornography. When I refer to ~arm, 1 am not suggesting that individual members

of the public need to be protected from the sarm that may flow from viewing these

videotapes.... By harm, I am referring to the injury that most likely will be

occasioned upon the surviving members of these three young girls if the videos are

played in open Court. The families will suffer tremendous psychological, emotional

and mental injury if the evidence, as the Crown described. it ... is publicly

displayed. cited in (Cameron, 2013) (p 66)

A final issue regarding handling of the tapes surrounded the question of what should be
done with the tapes once the trial was completed. Given that the publication ban would expire
after the Bernardo trial and appeals were concluded, the families applied for orders to destroy the
video evidence in order to protect their deceased daughters from the public violation of their
privacy and dignity (Cameron, 2013). A police officer and an attorney in our study provided
arguments against the destruction of the tapes, confident that the data could be safely stored, and
fearing that as memories fade and public interest has moved on, a record of the horrific nature of
the crimes and risk that Bernardo presents to the community may be lost. Yet, as Biber has
noted, while strict rules may govern the collection, admission and interpretation of evidence at
trial, archived evidence may continue to be accessed by artists, scholars, journalists or others

who can potentially use it in ways that are insensitive or even dangerous. Referring to the

13



“cultural afterlife of criminal evidence” she provides chilling examples of the use of archived
evidence in manners that reified violent, profane and violating transgressions (Biber, 2013). In
the end, the Bernardo tapes were burned.

In the decades following Bernardo, challenges regarding handling and use of video
evidence continue (Authors, in press). The investigation and prosecution of cases involving
online child sexual abuse material and the impact on victims has received increasing attention in
recent years (Martin, 2014; Martin & Alaggia, 2013; Slane, 2010, 2015; Slane et al., 2018;
Zanobini, 2016). In addition, there is a growing recognition that victims are re-victimized each
time images of sexual abuse are viewed (Slane, 2015), including by those working in the
criminal justice system and victim support services (Slane et al., 2018). Consequently, the
handling of digital evidence of child sexual abuse throughout the justice process, including the
viewing, reproducing and distribution, is strictly controlled under existing child pornography
laws (Zanobini, 2016). Similar rules are notably missing in digital evidence of sex crimes against
adults. A judge in our study recounts the treatment of video evidence of violent crime against
adults in a present-day courtroom:

There can be a distinction where a judge may say that people in the courtroom can see it

but I’m not going to allow the video to be copied by the media so they can show it on

their newscast...[But] I think nowadays we rely to a larger extent on the discretion of the
media that even if they want a copy of something, they won’t publish it... (LP208)
Video Evidence: The Role of the Media and the Public

And the media, it was every day... And that the public wanted to know everything about

these people ... it was never like this before... And it wasn'’t only here in Canada, but it

was in the world. (LP204)
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The trial of Paul Bernardo received television and print media coverage that was
unprecedented in Canada (Vidmar, 1999). Over the course of the four-month trial, media booths
were set up along streets which were jammed with communications equipment. Long queues of
people waited in line for hours, hoping to be admitted as spectators and directly witness some of
the most disturbing evidence ever presented in a Canadian court; hawkers sold t-shirts
proclaiming “hang Bernardo” (Cairns, 2020; Vidmar, 1999). A participant in our study recounts:

And that’s what’s so different nowadays is that before, we were in a capsule. We were

really in a capsule. Someone did something, they were charged criminally, and they were

tried within this ... it wasn’t a bubble, but it was limited as to what was accessed. And of
course, the courts do have the right to order publication bans so that this material isn’t out
there. But Bernardo changed all of that. People felt that they had a right to see what was
there, what he did, what he captured. And they had no idea what they wanted to see. No
idea. (LP204)
As Cameron notes in his review of victim privacy and open courts for the Department of Justice,
“the media have a large role to play in controlling what issues the public is encouraged to see as
important” (Cameron, 2013) (p 66). He adds:
the media promotes a culture of publicity which thrives on the details of private lives,
whether the object of attention is a celebrity, a public figure, or an unlucky individual
whose life has taken a turn which can be sensationalized for profit. There can be no doubt
that the victims of crime are among those who are unwillingly thrown onto the public
stage. (Cameron, 2013, p. 1)
In the case of Bernardo, “without the media making themselves the story-much of the

debate of the ban would not have occurred.” (Cameron, 2013, p. 66) Riehle concurs, suggesting
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that bans serve to sensationalize a case beyond reasonable proportions. But even at that time,
publication bans were unenforceable - given that information was easily shared across borders
(Riehle, 1996). Indeed, despite a publication ban in Canada, 14% of Canadians and 26% of
people in Ontario, the province in which the trial was occurring, reported having obtained
prohibited details of the Bernardo case from the American press (Young & Pritchard, 2006).
Further, perhaps due to absence of full information, the press initially focussed on a fairy tale
narrative, glorifying the couple as “Ken and Barbie Killers” and shaping the narrative regarding
the involvement of Homolka in the crimes (Fullerton, 2006; Riehle, 1996).

In addition, by focusing on professionals working within the justice system, the press
created new villains in the minds of the public. As a female member of the defense team
recounts:

I was in the grocery store and my daughter was beside me...And this man...I can still see

his face to this day. He walks up to me and he says, you’re as much a scum as your

client. And I looked at him, I grabbed onto my daughter’s arm, and I grabbed onto the
handle of the cart, and I said to him, I’'m sorry? And he goes, you heard me. You’re as
much a scum as your client. I even had a reporter, when I was pregnant with my son,
during our pretrial motions, he came up to me and he says, is that Bernardo’s kid?

(LP204)

More disturbingly, was the manner in which even the mainstream media dealt with Jane
Doe, who was 15 when she was befriended, groomed and ultimately drugged and sexually
assaulted by Homolka and Bernardo (Brown, 1995). In a 1997 episode of the Canadian

Broadcasting Corporation’s (CBC), Fifth Estate, a brief video clip appears of Jane Doe lying on
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the floor. While her face is obscured, her body and voice are not. Now, a quarter of a century
after it aired, the episode remains easily found on the CBC website (specific location
intentionally missing). A participant in this study recounts her continued shock about this:

How the media ever...obtained some of these videos that were ultimately put out there is

beyond me...Was someone deciding, because she is still alive, it’s okay to give this little

snippet, but we’re going to keep back all of this other? (LP204)

Several scholars have examined the non-consensual nature of the passing on, forwarding
or sharing of private sexual images within the realm of contemporary culture (Déring, 2014;
Krieger, 2019; McGlynn & Rackley, 2017). The impacts of these assaultive behaviours are “all-
encompassing and pervasive, radically altering [victims’] everyday life experiences,
relationships, activities, and causing harms which permeated their personal, professional, and
digital social worlds” (McGlynn et al., 2019, p. 6). The continued availability of the footage on
the site of the CBC in the case of Jane Doe can clearly be seen as the “cultural afterlife of
criminal evidence” (Biber, 2013).
The Impact of Video Evidence on Victims and Survivors

the forever trauma on the victims [of digital evidence], and you can’t measure that after

it’s been created, you can’t measure it... Their families, their colleagues, their

children...It’s always going to be out there. And even if people can’t see it, they know it’s

there. (P106)

Throughout the Bernardo trial and its aftermath, the victims and survivors have been
relegated to secondary roles, which is consistent with the place of victims of violent crime in the
Canadian justice system (C. Regehr & Alaggia, 2006). As noted by Justice LeSage:

Historically, there was a period when all crimes were personal to the victim. Over
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the years, the criminal law evolved toward a recognition that crimes are

transgressions of societal order and values. This evolution continued until we

reached a point where the state interest appeared to be total and the individual

victim was given little recognition. The only recognized interest, at that point, was the

broader interest of the state. ("R v Bernardo," 1995)

A police officer in our study adds “the emotional, psychological impact of the victim is not
significant unless the defence lawyer is trying to find an excuse why their client isn’t convicted.”
(P103)

To this end, the victim serves as a witness for the state. In seeking her witness statement,
police showed the video of her sexual assault by Bernardo to Jane Doe. Given that she was
drugged at the time of the assault, she was previously unaware that the assault had occurred
(MacFarlane & Keating, 1999). The practice of showing victims of sexual violence video
evidence of their assaults continues today as reported by police and crown attorneys in our study:

We have women who are intoxicated at the time of the sexual assault, have no memory of
the sexual assault because they’ve ingested something else, a narcotic... We have a victim,
we found her sexual assault on his phone. She has no memory of it. So, the ethical
dilemma is when do you show this to them. Right now, we’ve decided not to show her.
(P101)
While it is well recognized by law enforcement and legal professionals that the criminal justice
system can re-victimize survivors of violent sexual offenses (C. Regehr & Alaggia, 2006; D.
Spencer et al., 2018), the addition of actually witnessing their own assaults adds another layer of
trauma and victimization. Paralleling the findings of Moore and Singh (2018) with respect to

victims of domestic violence, not surprisingly, participants in our study identified that the
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process of viewing video evidence of their own victimization can result in significant distress
and lead to the development or exacerbation of symptoms of PTSD for victims. Our field notes
reflect participants’ verbal and non-verbal expressions of concern for victims as they bore
witness to their own victimization.

Others in the lives of the victims also suffer as a result of video evidence. Unable to
influence the decision of the courts regarding the use of video evidence, during the course of the
trial, family members in the Bernardo trial expressed their distress by standing and leaving the
courtroom when the tapes were played. The result was an admonishment by the judge and jury,
clearly delineating the limited role they were to play in the proceedings:

The jury sent a note to the judge saying, could you please ask the families not to march in

and out of the courtroom whenever the tapes are played, we feel that we’re being unduly

influenced...So the judge said if you’re going to stay, stay and if you’re going to leave,
leave, but don’t do it in a way to influence the jury. (LP201)
Leslie Mahaffy’s mother spoke at a victims’ memorial conference in 1993 and shared her views
on the publicity around her daughter’s death.

Sadly, my daughter died for two people’s entertainment. Her death should not become

anyone else’s entertainment. .. What the police, judge and jury hear is one thing. The

details do not have to be made public. To do so causes our family further pain and I feel

the motive for publishing them is simply profit. (Careless, 1993)

In June 2021, Paul Bernardo applied for parole having served 26 years of his life sentence
in a maximum-security prison. In a virtual hearing attended by media and others, Donna French
described the enduring pain her family had suffered since the death of her daughter Kristen 25

years earlier.
