Consent, Interaction, and the Value of Shared Understanding

Introduction

The moral power of consent plays an essential role within our interactions and relationships.
Indeed, consent mediates most forms of interpersonal contact, from receiving medical
treatment, to expressing affection, engaging in contact sports, and getting a haircut.
Furthermore, acts of consent regulate access to and use of personal information and private
property. While other people would normally violate our rights by touching us, accessing our
private information, or using our property, we can release them from their standing duty to
refrain by giving them our voluntary and informed consent.!

Recent years have seen a proliferation of philosophical work on consent. For example,
there has been renewed interest in the ontology of consent,? the nature of consent’s validity

conditions,® and further investigation into how theoretical conclusions about consent should

! This is one kind of consent, often referred to in the contemporary literature as permissive consent. There are also
other kinds of binding consent. For example, an individual may consent to be put under the obligations specified
in a contract, or consent to another’s practical authority. My central concern in this essay is with permissive
consent. Henceforth I shall simply use the term “consent” to refer to permissive consent.

2 See, for example, Heidi M. Hurd, “The Moral Magic of Consent,” Legal Theory 2, no. 2 (1996); Larry Alexander,
“The Ontology of Consent,” Analytic Philosophy 55, no. 1 (2014); Tom Dougherty, “Yes Means Yes: Consent as
Communication,” Philosophy and Public Affairs 43, no. 3 (2015); Kimberly Kessler Ferzan, “Consent,
Culpability, and the Law of Rape,” Ohio State Journal of Criminal Law 13 (2016); Neil Manson, “Permissive
Consent: A Robust Reason-Changing Account,” Philosophical Studies 173 (2016).

3 See, for example, Tom Dougherty, “Sex, Lies, and Consent,” Ethics 123, no. 4 (2013); Hallie Liberto, “Intention

and Sexual Consent,” Philosophical Explorations 20 (2012); Danielle Bromwhich and Joseph Millum,



figure in discussions of law, public policy, and our wider social practices.* Within these
debates, philosophers often appeal to an account of the interests, values or functions that
underpin the power of consent. The reason for this, | assume, is that our power and practices
of consent are justified, to the extent that they are, by these underlying interests, values, and
functions.®> As such, these considerations do not only underpin our capacity to give and revoke
consent, but also inform our understanding of when consent is valid, and the manner in which
our social and legal practices of consent ought to be reformed.

By far the most cited interest served by the power of consent is the power-holder’s
interest in autonomy. Indeed, in most discussions, it is simply assumed that considerations of
personal autonomy provide a complete account of the valuable role that consent plays in our
lives.® This is unsurprising given the intuitive connection between personal autonomy —
roughly, control over one’s own life — and the power to give and revoke consent. After all, if |
can give and withdraw consent to an operation, or to someone’s borrowing my car, Or to sharing

my data, then | would seem to have a valuable measure of control over these aspects of my life.

“Understanding, Communication, and Consent,” Ergo 5, no. 2 (2018); and Tom Dougherty, “Informed Consent,
Disclosure, and Understanding,” Philosophy and Public Affairs 48, no. 2 (2020).

4 See, for example, Tom Dougherty, “Affirmative Consent and Due Diligence,” Philosophy and Public Affairs
46, no. 1 (2018); Renée Bolinger, “Moral Risk and Communicating Consent,” Philosophy and Public Affairs 47,
no. 2 (2019); and Japa Pallikkathayil, “Consent to Sexual Interactions,” Politics, Philosophy, and Economics 19,
no. 2 (2020).

5 For this suggestion, see Joseph Raz, Practical Reason and Norms, second ed. (Oxford: Oxford University Press,
1999), pp. 102-103; and Stephen Perry, “Political Authority and Political Obligation” in Oxford Studies in
Philosophy of Law, eds. Leslie Green and Brian Leiter (Oxford: Oxford University in Press, 2013), p. 25.

® One notable recent exception is Renée Bolinger, “Moral Risk and Communicating Consent.” I discuss Bolinger’s

view in Section 3.



This focus on autonomy vyields what | call the Gate Opener Model of consent.
According to the Gate Opener Model, the central function of consent is to serve the power-
holder’s interests in having control over whether other people can act in certain ways. In this
article, I argue that the Gate Opener Model is inadequate. The central reason is that the Gate
Opener Model neglects the significance of the means by which we secure control over our lives
for the nature and value of our relationships with others. In particular, the Gate Opener Model
fails to explain why it should matter to us that our control over how others act is traceable to
the fact that they recognize and are practically guided by our moral power of consent. Yet |
argue that in some central cases in which we rely on consent to interact in close quarters, such
as within sexual relationships and friendships, the interpersonal recognition of consent is
crucial to our realization of a valuable relationship.

In place of the Gate Opener model, | defend an alternative Relational Model of consent.
The motivating idea behind the Relational Model is that A’s power of consent does not merely
give A control over how B can act, but rather enables a valuable mode of interaction between
A and B. Specifically, | argue that when two individuals have a shared understanding that they
treat one another’s consent as a deliberative constraint on action within those spheres over
which they have legitimate control, they realize a valuable form of relationship that would
otherwise be impossible. Thus, the Relational Model incorporates the Gate Opener Model’s
concern for our interests in maintaining control over our own lives but aims to make vivid the
significance of how this control is realized — through the giving and receiving of consent — for
our interactions and relationships with one another.

The plan for the article is as follows. Section 1 outlines the Gate Opener model of
consent in more detail and argues that it cannot adequately explain why it is important that
other people recognize and are practically guided by our power of consent. Section 2 sets the

scene for the Relational Model by developing an account of the value of shared understanding



and demonstrating that shared understanding is central to a wide range of relationships and
social interactions. Section 3 then outlines and defends the Relational Model of consent. In
Section 4 | briefly draw out some plausible implications of the Relational Model, focusing on
the debate about the ontology of consent. Specifically, | suggest that the Relational Model
motivates a publicity condition on acts of consent.

Before continuing, let me clarify how I see the claims | defend in this article interacting
with the existing literature on consent. I am working on the assumption that an account of the
interests, values, and functions that consent serves is theoretically prior to an account of the
moral norms that govern the power of consent and consensual interaction.” In particular, the
explanation and justification of those norms depends on their serving these interests, values,
and functions. Thus, identifying these considerations is crucial to addressing the questions that
have received the lion’s share of attention in the literature on consent. As | have said, it is
generally assumed that consent’s importance derives solely from the fact that it promotes and
protects the power-holder’s personal autonomy. My central thesis is that, at least in the context
of close personal relationships, the power of consent is also important because it enables a
valuable form of interaction between two people. If this is correct, then our interests in
engaging in this valuable kind of interaction (what I call our “relational interests) should also
factor into our theorizing about, for instance, what constitutes an act of consent, or under what
conditions consent is valid. However, it is not the case that we can simply read off implications
from the identification of the relevant interests. Rather, we will need to engage in careful
theorizing about the way in which these considerations interact with all the other relevant
considerations. Thus, while | briefly return to consider some possible implications of the

Relational Model in Section 4, my main aim in the article is to motivate and defend the claim

" Of course, the relationship between these considerations and social and legal norms is more convoluted.



that the power of consent is important, at least in part, because it serves our relational interests

and enables a valuable form of interaction between us.

1 Consent, Autonomy, and The Gate Opener Model

The idea that the power of consent promotes and protects personal autonomy is widely
endorsed and generally taken as a starting point for further theorizing rather than a claim in
need of any detailed defence.? Those who seek to explain the connection between autonomy
and consent in more detail generally emphasize the important positive and facilitative role that
consent plays, in contrast with the negative role that is played by autonomy rights.® They start
from the plausible assumption that individuals should, for example, have control over their
own bodies, such that they can exclude others from touching or interfering with their bodies
against their will. Given the importance of being able to exclude others from these spheres,

they are protected by autonomy rights, which place others under duties not to interfere with or

8 Hurd, “The Moral Magic of Consent,” p. 124; Alan Wertheimer, Consent to Sexual Relations (Cambridge:
Cambridge University Press, 2003), pp. 125-26; Seana Valentine Shiffrin, “Promising, Intimate Relationships,
and Conventionalism,” Philosophical Review 117, no. 4 (2008), pp. 500-02; Tom Beauchamp, “Autonomy and
Consent,” in The Ethics of Consent: Theory and Practice, eds. Franklin G. Miller and Alan Wertheimer (Oxford:
Oxford University Press, 2010); Dougherty, “Sex, Lies, and Consent;” Alexander, “The Ontology of Consent,”
p. 102; Ferzan, “Consent, Culpability, and the Law of Rape,” p. 404; David Enoch, “Hypothetical Consent and
the Value(s) of Autonomy,” Ethics 128, no. 1 (2017). Victor Tadros defends what | take to be the very closely
related idea that consent’s central valuable function is to equip the power-holder with control. See his Wrongs
and Crimes (Oxford: Oxford University Press, 2016), Ch. 11.

9 See especially, Wertheimer Consent to Sexual Relations, pp. 125-26; Shiffrin, “Promising, Intimate
Relationships, and Conventionalism,” pp. 500-02; Dougherty, “Yes Means Yes,” p. 244; and Ferzan, “Consent,

Culpability, and the Law of Rape,” p. 405.



use their bodies. However, by excluding others, these rights also prevent us from engaging in
any of the wide array of important and valuable forms of interaction that involve bodily contact:
a check-up at the dentist, a hug, a game of football, and so on. This is where the power of

consent appears to play a crucial role. Seana Shiffrin puts the idea in the following way:

One could imagine a conception of autonomy without consent in which an agent
exercised complete sovereignty over her body and other personal spaces, such as
the home, but had no ability to share or transfer these powers to others...Such a
structure is imaginable but so impoverished as to be utterly implausible...To forge
meaningful relationships, embodied human beings must have the ability to interact
within the same physical space, to share the use of property, and to touch one

another.1°

On this view, the importance of personal autonomy justifies rights that serve as barriers to
interaction. Yet given the importance of all the forms of interaction that are ruled out by these
rights, the power of consent must also be regarded as “part and parcel [of] any plausible
conception of an autonomous agent.”*! Thus, the power of consent provides a form of positive
control over our interactions with others which might be viewed as the necessary flip side to
the negative control established by our autonomy rights.

Call those areas over which an individual should have the ability to exclude and include

other people at will their legitimate domain. According to what | will call the Gate Opener

10 Shiffrin, “Promising, Intimate Relationships, and Conventionalism,” pp. 501-02.

11 Shiffrin, “Promising, Intimate Relationships, and Conventionalism,” p. 500.



Model of consent, the power of consent’s central function is to serve the power-holder’s
interests in having control over whether other people can enter their legitimate domain.*?

This line of thought is intuitive. So far, however, the Gate Opener Model is ambiguous
between two ways in which the combination of our negative rights and power of consent might
foster personal autonomy. According to the first, our power of consent protects autonomy by
giving individuals non-normative control over what happens to them. On this view, my
negative rights and my power of consent give me control over whether you can act in a certain
way. More precisely, they make it true for some action ¢ that you will not ¢ unless I give you
consent.™® For instance, they might make it the case that you will not use my car or not give me
an injection unless | give you consent. Here, your recognition of and guidance by my rights
and powers is crucial because the normative entities that are my rights and powers are causally
inert, and so cannot prevent or allow you to do anything. However, the value of this recognition
is essentially instrumental. It is because of this recognition that | have control over how you
interact with me. Call this view of autonomy’s relation to consent the causal account.

A second way in which our power of consent may be thought to contribute to personal
autonomy is by equipping individuals with normative control.** Here, what matters is not that
my power of consent gives me control over what you will do, but rather, over whether you will

violate a directed duty that you owe to me by acting. We need, as Shiffrin suggests, the ability

12 John Kleinig suggests this label when contrasting permissive and binding consent. See his “The Nature of
Consent,” in The Ethics of Consent: Theory and Practice, eds. Franklin G. Miller and Alan Wertheimer (Oxford:
Oxford University Press, 2010), p. 4.

13 Of course, my rights and powers do not make it true that you will ¢ if | give you consent. Rather, if | give you
consent to ¢, it is generally up to you to decide whether or not to ¢.

1% Hurd, “The Moral Magic of Consent,” p. 124.



to make various forms of interaction morally possible.'® On this account, the underlying value
of autonomy is characterized in such a way as to include the value of having control over the
normative shape of my life. Call this account of the relationship between autonomy and consent
the normative account.

It is not always clear whether those who appeal to the importance of autonomy to
underwrite the power of consent are appealing to the causal or the normative account, or to
some combination of the two. In any case, | will argue that even a combination of these two
considerations does not exhaust the valuable functions of consent.

Begin by considering the limitations of the causal account. On this view, the fact that
other people recognize my power of consent has significant instrumental value, insofar as it
ensures that others do not enter the spheres protected by my rights against my will. To be sure,
this will often be of great value to me. If other people will only touch me or use my property if
I have given them my consent, then | have an important form of control over what happens to
me. Yet having this kind of non-normative control is not the only thing at stake when others
recognize and regulate their behaviour in accordance with my consent. To see this, consider
the situation of married women in the (not so distant) past when it was widely believed that the
permissibility of a husband having sex with his wife did not depend upon his acquiring her

consent. According to the causal account, the reason this mattered was that, to the extent that

15 Shiffrin, “Promising, Intimate Relationships, and Conventionalism,” p. 502.

16 This focus on an interest in normative control is reminiscent of David Owens’ account of consent, developed
in Shaping the Normative Landscape (Oxford: Oxford University Press, 2012), and my discussion throughout is
indebted to Owens’ work. Because Owens’ own account of consent is located within a more general theory of
“normative interests,” an adequate discussion of his view would take me beyond what | can achieve in the present
article. For a partial assessment of Owens’ account of consent see Richard Healey, “Interests, Wrongs, and the

Injury Hypothesis,” in Journal of Ethics and Social Philosophy 12, no. 1 (2017).



women were not regarded as having normative power over moral claim-rights to sexual
autonomy, women lacked actual control over whether they had sex or not.

Now this lack of non-normative control was clearly of great importance. However,
appealing to this lack of control alone does not provide a fully illuminating description of the
problem. To see why imagine a world in which a woman (call her Mary) acquires a practical
power. Unlike a moral normative power, which gives an agent direct control over some part of
the domain of moral reasons and requirements, a practical power gives an agent the ability to
control or limit the actions that others can perform. In this case, imagine that Mary’s practical
power perfectly aligns with her justified rights and power of consent: she can, through an act
of will, prevent others from acting in ways that violate her autonomy rights. For instance, when
Mary’s husband (Ted) attempts to have sex with her, she can prevent him by establishing a
protective barrier between them.

When Mary has this practical power, she has both negative and positive control over
her sexual interactions with others. Not only can she prevent others from making unwanted
contact with her, but she can also willingly engage in sexual relations if she wishes to do so.
Nevertheless, we intuitively think there is a serious problem in Mary and Ted’s relationship if
Mary must rely on this practical power. Surely Mary should not need to make use of her
practical power in managing her sexual interactions with Ted. Yet on the Gate Opener model,
Ted’s failure to recognize Mary’s power of consent does not register as a matter of concern.
Insofar as she has a practical power, she has control over whether Ted can make sexual contact,
and this perfectly replicates the function of the moral power of consent.

This point generalizes. If the normative significance of consent is reduced solely to the
fact that recognition of this normative power gives us non-normative control over how others
act in the spheres protected by our autonomy rights, then nothing would be lost if they did not

recognize our possession of this normative power so long as we had alternative mechanisms



through which to ensure their compliance with our will. Moreover, none of this necessarily
depends upon fanciful philosophical examples involving practical powers and the like. While
inconvenient, we could establish the relevant kind of non-normative power through elaborate
personal security systems, weapons, and biochemical enhancements. These might similarly
enable individuals to prevent others from interfering with their person or property against their
will. Yet if we needed to rely on such methods when interacting with others, it would tell us
that our relations with those others are deficient in important respects.

In response, someone might suggest that the example of Mary is problematic from the
point of view of autonomy because, in addition to the value of having actual control over what
happens to us, we also value having normative control. That is, we value the ability to control
whether it is permissible for others to, for example, make sexual contact with us. This is at least
in part because we value the ability to shape our relationships with others, and this includes
having control over whether our interactions with them will wrong us.

Yet we can incorporate this concern without addressing the underlying problem. We
can assume that Mary has both a practical power and a normative power. At the same time as
controlling whether Ted is physically able to make sexual contact with her, we can assume that
Mary also intentionally controls whether he will wrong her by making such contact. It does not
follow that Ted must recognize Mary’s normative power of consent. In such a case, Mary can
control whether Ted can make sexual contact with her and can also control whether he will
wrong her by doing so while Ted fails to recognize and be practically guided by Mary’s moral
power of consent. Insofar as this is the case, Mary’s relationship with Ted suffers from the

same intuitive defect highlighted above.’

17 Someone might object that the problem, in this case, is that Ted is being disrespectful towards Mary. | discuss

this suggestion in Section 3 below.
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The upshot of the foregoing is that the valuable functions of A’s power of consent
cannot be reduced to (i) serving A’s interests in having control whether B can enter A’s
legitimate domain, (ii) serving A’s interests in having normative control over whether it is
permissible for B to enter A’s legitimate domain, or (iii) a combination of (i) and (ii). It also
matters to us that those with whom we interact recognize and are practically guided by our
normative power of consent. Call this the interpersonal recognition of our power of consent.
A full account of the valuable functions of consent should explain the importance of this
interpersonal recognition. Appealing solely to our autonomy interests fails to provide such an
explanation. Thus, we should consider what further role the power of consent may play within

our interactions and relationships.

2 Valuable Relationships and Shared Understanding

We have seen that appealing solely to our autonomy interests fails to explain the importance
of the interpersonal recognition of our power of consent. To make progress, | think that we
need to move away from a focus on the ways in which the power of consent serves the interests
of the power-holder alone, and consider how consent affects the nature and value of interactions
between individuals. To foreshadow the central idea, | will argue in Section 3 that a shared
understanding between A and B that B treats A’s power of consent as a deliberative constraint
on acting within A’s legitimate domain is constitutive of a non-instrumentally valuable form
of relationship between them. To situate and support this claim, the present section argues for
the more general claim that, in many contexts, a shared understanding between individuals that
they are appropriately responsive to the reasons and requirements that are operative in that

context is partly constitutive of a valuable form of relationship.
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My account begins with the observation that the nature and value of many of our
interactions and relationships does not only depend upon the way in which individuals’ actions
serve or set back other’s interests. It also depends upon how agents deliberate about how to act,
that is, on the way in which individuals take one another’s interests, needs, and choices into
account when engaged in practical reasoning. One context in which this is particularly clear is
within special relationships. For example, we believe that a friendship between Abbey and Ben
is only a true or valuable instance of friendship if Abbey and Ben are disposed to deliberate
about matters that fall within the parameters of their relationship in a certain fashion. Abbey
and Ben ought, for example, to recognize and be guided by relationship-based reasons to
provide emotional support, to keep one another’s confidences, to help in the pursuit of one
another’s projects, and so on. If Abbey fails to recognize and respond appropriately to these
reasons then she fails to relate to Ben as a friend, and this fact undermines the value of her
friendship with Ben.

Call this the deliberative constraint on the value of relationships.'® In contexts where
deliberative constraints obtain, the value of an interaction or relationship is partly determined
by whether the individuals involved recognize and are practically guided by the reasons that

apply to them. While perhaps more familiar in close relationships such as friendship,

18 For related discussion about the ways in which valuable relationships involve normative requirements that limit
our deliberative discretion, see Joseph Raz, “Promises and Obligations,” in Law, Morality, and Society: Essays in
Honour of H. L. A. Hart, eds. P. M. S. Hacker and J. Raz (Oxford: Clarendon Press, 1977), pp. 227-28; T. M.
Scanlon, What We Owe To Each Other (Cambridge, Mass.: Harvard University Press, 1998), Ch. 4; Andrea
Westlund, “Deference as a Normative Power,” Philosophical Studies 166 (2013); Samuel Scheffler, “Membership
and Political Obligation,” Journal of Political Philosophy 26, no. 1 (2018), pp. 19-20; and Samuel Scheffler, “The
Practice of Equality,” in Social Equality: On What It Means to be Equals, eds. Carina Fourie, Fabian Schuppert,

and Ivo Wallimann-Helmer (Oxford: Oxford University Press, 2015).
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deliberative constraints of a similar kind plausibly hold in a wide range of contexts. As P. F.
Strawson famously argued, we generally attach a great deal of importance to other people’s
intentions and attitudes towards us. We are, as Strawson puts it, deeply concerned with whether
other people’s actions “reflect attitudes towards us of goodwill, affection, or esteem on the one
hand or contempt, indifference, or malevolence on the other.” ** For instance, | will feel a
different kind of resentment toward someone who deliberately treads on my hand to injure me,
compared with someone who treads on my hand accidentally. Similarly, we will seriously
resent someone who drives down a busy street whilst drunk even if they do not cause anyone
any harm because this action reflects a failure to give sufficient weight to other people’s
significant interests.?

The evaluative significance of our practical deliberations plausibly flows from our
capacity to recognize and respond to reasons. The fact that we can recognize and respond to
the reasons given to us by one another’s interests means that the way we deliberate about those
reasons affects the meaning and value of our interactions and relationships.?! Of course, what
constitutes giving one another’s interests an appropriate role within our deliberations will vary
significantly, depending both upon the and the nature of the relationship in which we stand and
the specific context in which we are acting. But the general idea is that, insofar as it sensibly
matters to me whether other people relate to me appropriately, the value of my interaction or

relationship with them partly depends upon their abiding by certain deliberative constraints.

P, F. Strawson, “Freedom and Resentment,” in Freedom and Resentment and Other Essays (London: Routledge,
2008), pp. 5-6.

20 Rahul Kumar, “Who Can Be Wronged?” Philosophy and Public Affairs 31, no. 2 (2003), p. 103.

21 See T. M. Scanlon, Moral Dimensions: Permissibility, Meaning, Blame (Cambridge, Mass.: Harvard University

Press), 2008.

13



As Strawson further observed, our concern for how other people relate to us is not
merely an abstract concern but plays an important role within our concrete interactions and
relationships with others. For Strawson, our perceptions and beliefs about the attitudes and
intentions of other people underwrite the reactive attitudes. The reactive attitudes are emotional
responses such as resentment, betrayal, and gratitude, which we feel when we judge that other
people’s attitudes and intentions either do or do not reflect an adequate degree of “good will”
towards us. To experience such responses is, Strawson wants to remind us, “what it is actually
like to be involved in ordinary inter-personal relationships, ranging from the most intimate to
the most casual.”?

| now want to argue that there is a further way in which our perceptions and beliefs
about how we relate to one another affect our interpersonal relations. The basic idea is this.
The value of many forms of interpersonal relationship does not only depend upon whether the
participants in fact deliberate about one another’s interests appropriately. It also depends on
whether the participants have a shared understanding that they each meet these deliberative
constraints.

Here again, the example of friendship is illustrative. As | have said, the value of a
friendship between Abbey and Ben will be partly determined by whether they deliberate in
accordance with the normative requirements of friendship. I am now further claiming that the
value of Abbey and Ben’s friendship is partly determined by whether Abbey and Ben have a
shared understanding that they each meet the deliberative constraints of friendship. The idea
is that part of what it is to have a good friendship with someone is to have a shared
understanding that both parties are (at least in general) appropriately responsive to the

relationship-based reasons that friendship provides. To help see this, compare a “friendship”

22 Strawson, “Freedom and Resentment,” p. 7.
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between Abbey and Ben in which, while they both in fact consistently act in accordance with
the requirements of friendship, they are also regularly suspicious of the other’s motives in
acting. Such a relationship does not look like a flourishing example of friendship. By contrast
when Abbey and Ben have a shared understanding that they both deliberate and act as friends
should, then they achieve an especially valuable form of relationship.

What exactly is it for two agents to have a shared understanding of the relevant sort?
At its heart, shared understanding is a type of common belief or common knowledge. In the
central case, the value of shared understanding is realized between two agents, A and B, when
(i) A and B both deliberate in accordance with the normative requirements that apply to them
(given the specific context and relationship), (ii) A and B both believe that they each deliberate
in accordance with the normative requirements that apply to them, and (iii) A and B both
believe that the other person also has the belief specified in (ii). To be sure, there is significant
space for misunderstandings or failures of different kinds, and this yields complexities in the
precise contours of the values that are realized in any given relationship. Nevertheless, this
general account is sufficient for my present purpose, which is to explain the sense in which
shared understanding is sometimes partly constitutive of valuable interactions and
relationships.

While it is intuitively important that friends and spouses have a shared understanding
that they are each appropriately responsive to the normative standards that govern their
relationship, some may doubt whether shared understanding is important outside of such
contexts. However, while the value of shared understanding is plausibly of greater significance
in special relationships, | think that the underlying source of the value has less to do with the

importance or intimacy of specific kinds of relationship, and more to do with the fact that two
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individuals can recognize one another as reason-responsive agents.?® Indeed, a general concern
for achieving a shared understanding is, | think, manifest in a wide range of the norms that
govern social interaction. Consider, for example, the role of good manners and politeness in
expressing respect and gratitude,* the importance of practices of explanation and
justification,?® and the role of blame, apology, and forgiveness in managing interactions and
relationships when things have gone awry.?® While no doubt answering to several different
values, | think the importance of such norms reflects, at least in part, the value we attribute to
achieving a shared understanding in our interactions. In any case, what matters here is the
extent to which the value of shared understanding is at issue in the context of consensual

interactions, and it is to this issue that we now turn.

3 The Relational Model of Consent

According to the Gate Opener model, the power of consent’s central function is to equip A

with control over whether B can enter her legitimate domain. Thus, according to the Gate

Opener model, my power of consent fulfils its main function if, for example, it gives me control

23 Cf. Rousseau: “As soon as men had begun to appreciate one another and the idea of consideration had taken
shape in their mind... any intentional wrong became an affront because, together with the harm resulting from the
injury, the offended party saw in it contempt for his person, often more unbearable than the harm itself” Jean-
Jacques Rousseau, “Discourse on the Origin and Foundations of Inequality Among Men,” in The Discourses and
Other Early Political Writings, ed. Victor Gourevitch (Cambridge: Cambridge University Press, 1997), p. 166.
24 Sarah Buss, “Appearing Respectful: The Moral Significance of Manners,” Ethics 109, no. 4 (1999).

% Thomas Nagel, “War and Massacre,” Philosophy and Public Affairs 1, no. 2 (1972); Scanlon, What We Owe
To Each Other.

% Strawson, “Freedom and Resentment,” Scanlon, Moral Dimensions; Miranda Fricker, “What’s the Point of

Blame? A Paradigm Based Explanation,” No0s 50, no. 1 (2016).
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over whether a lover can make sexual contact with me, or whether a friend can borrow a book.
Yet as we saw in Section 1, individuals could in principle have both non-normative and
normative control over such interactions without other people recognizing and being
practically guided by their moral power of consent. However, as the example of Mary and Ted
served to highlight, this failure to be practically guided by another’s power of consent can
seriously undermine the value of a relationship, even if the consent-giver retains complete
control over whether others can enter her legitimate domain. So far, | have left the nature of
this impairment unanalysed, relying on the intuitive force of the example to motivate the need
to consider alternatives. What the discussion in Section 3 brings into view is the idea that the
means through which A achieves control over her legitimate domain in relation to B will make
an important difference to the nature and value of A and B’s interactions and relationship.

This brings us to the Relational Model of consent. At the heart of the Relational Model
is the idea that A’s power of consent does not merely give A control over how B can act, but
rather enables a valuable mode of interaction between A and B over which A has control.
Specifically, the Relational Model claims that, at least in some central cases, A and B realize a
valuable form of relationship if they have a shared understanding that B treats A’s consent as
a deliberative constraint on entering A’s legitimate domain. In outlining the Relational Model,
I will begin by setting out the central features of the view, before considering some examples,
and then addressing some possible objections.

To understand the Relational Model, begin with the observation that it is by treating
A’s consent as a deliberative constraint on entering A’s legitimate domain that B accords the
appropriate weight to A’s control interests. A’s significant control interests ensure that she
should have control over whether B can make sexual contact with her, or borrow one of A’s
books, and this control should not depend upon morally arbitrary features of A or her

environment, such as whether she possesses practical powers or other means of non-normative
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control. Rather, A’s significant control interests ensure that B has sufficient reasons to
recognize A as having normative authority over her legitimate domain.

Where B does treat A’s moral power of consent as a deliberative constraint, he meets
one important condition of a valuable interaction with B. However, as | argued in the previous
section, the value of many of our interactions and relationships does not only depend upon
whether individuals in fact deliberate about one another’s interests appropriately. It also
depends upon whether they have a shared understanding that they meet these deliberative
constraints. For instance, the value of friendship is partly constituted by A and B’s shared
understanding they deliberate in accordance with the normative requirements of friendship. In
the case of consent, this requires not only that B is practically guided by A’s consent, but further
that A and B maintain a shared understanding that B recognizes and is practically guided by
A’s consent. Thus, according to the Relational Model, the nature and value of A and B’s
interaction depends upon both (i) whether B treats A’s consent as a deliberative constraint on
entering A’s legitimate domain, and (ii) whether A and B have a shared understanding that B
treats A’s consent as a deliberative constraint on entering A’s legitimate domain.

Insofar as this kind of shared understanding is partly constitutive of valuable
interactions and relationships, we have interests in being able to realize this kind of shared
understanding. We might call these further interests “relational interests.” Generally, relational
interests can be defined as interests that concern how we relate to one another. Specifically,
relational interests are second-order interests concerning how we take one another’s first-order
interests into account when reasoning about what to do. In the present context, the Relational
Model of consent claims that A and B have relational interests in being able to interact within
A’s legitimate domain, in what would normally be a rights-violating way, while (i) B is
appropriately responsive to A’s significant control interests, and (ii) maintaining a shared

understanding that B is appropriately responsive to A’s significant control interests. For

18



instance, A and B have interests in having sex, or in B’s borrowing a book from A, while
maintaining a shared understanding that B gives the appropriate deliberative role to A’s control
interests. As | noted just above, B is appropriately responsive to A’s control interests if he treats
A’s consent as a deliberative constraint. Thus, A and B have relational interests in being able
to interact while maintaining a shared understanding that B treats A’s consent as a deliberative
constraint on action. So, while the Gate Opener Model focuses solely on A’s interests in having
control over whether B can act in certain ways, the Relational Model further appeals to A and
B’s mutual interests in being able to engage in a valuable form of interaction. All being well,
B’s recognition and responsiveness to A’s consent does not only ensure that A has an adequate
measure of control over her legitimate domain, but further enables A and B to interact in an
especially valuable way.

To illustrate the central idea, consider the example of sex in more detail. There is no
doubt that it would always be extremely valuable for individuals to have control over whether
others can make sexual contact with them, however this control is achieved. Yet the positive
value of our sexual relations does not only depend upon our acquiring sexual gratification while
maintaining de facto control over whether our sexual partners can make physical contact with
us. Neither is it sufficient that we merely have control over the normative fact of whether it is
permissible for someone to make sexual contact. Beyond this, it is partly constitutive of
valuable sexual relations that sexual partners are appropriately sensitive to one another’s
significant interests in having control over whether they have sex. Thus, B’s recognition of and
guidance by A’s power of sexual consent is a deliberative constraint on valuable sex between
A and B, and vice versa. Furthermore, this deliberative constraint is something that sexual
partners are aware of and care about. We do not merely regard it is an interesting fact about a
sexual partner’s psychology that they recognize and are practically guided by our consent.

Moreover, we know that our partner, like us, will care about whether we are responsive to their
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consent. As such, we will not only want to know that our partner is guided by our consent, but
also want our partner to know that we are guided by their consent. For these reasons, when A
and B have a shared understanding that they are guided by one another’s sexual consent they
realize an especially valuable kind of interaction.

Alternatively, imagine that Carla wants to borrow a book from her friend Dan, a
treasured gift from Dan’s mother. If Dan were only concerned to have physical control over
whether Carla could borrow the book, then these interests could be satisfied through various
non-normative mechanisms (e.g., door locks, alarms, etc.). If Dan has a further interest in
controlling the normative status of Carla’s action, then this normative interest can be satisfied
so long as Dan can waive (by an act of will, say) Carla’s duty not to borrow the book. Notably,
the satisfaction of neither of these control interests requires that Carla and Dan recognize
interpersonal norms of consent that govern whether and when Carla can borrow Dan’s book.
However, even if Dan has complete control over whether Carla can borrow the book, it is still
intuitively important that Carla seek Dan’s consent. The Relational Model explains this by
appealing to the value of shared understanding. Specifically, managing their interaction
through interpersonally recognized norms of consent enables Carla to borrow the book while
Carla and Dan maintain a shared understanding that Carla recognizes and is practically guided
by Dan’s consent. And this kind of shared understanding is partly constitutive of a valuable
relationship between them.

According to the Relational Model of consent, then, a central function of consent is to
enable a non-instrumentally valuable form of interaction and relationship between individuals
when they interact in close quarters. As we saw in Section 2, the reasons and normative
requirements that we recognize, and understand one another as recognizing, partly determine
the nature and the value of the relationships that we stand in. For instance, | simply cannot be

someone’s friend unless I am generally disposed to respond to the relationship-based reasons

20



that my friendship gives me. In the same way, the Relational Model of consent claims that we
could not realize a valuable kind of relationship if we did not recognize one another as
possessing a moral power of consent. That is because treating one another’s consent as a
deliberative constraint on action and having a shared understanding that we treat one another’s
consent as a deliberative constraint on action is often partly constitutive of the value of an
interaction or relationship. This shows that, while it is in principle possible that both our non-
normative and normative control interests could be protected without interpersonal recognition
of the power of consent, we would be losing something of great significance by abandoning
our practices of giving and receiving consent.

Note that the values of autonomy and control remain central to the Relational Model.
After all, the object of A and B’s shared understanding makes essential and direct reference to
the power holder’s control interests. According to the Relational Model, the power of consent
enables interactions between A and B in which they have a shared understanding that B is
appropriately responsive to A’s control interests. 1t is precisely because it is good for A to have
control over her legitimate domain that it matters to A and B’s relationship whether B
recognizes and is practically guided by A’s power of consent, and whether A and B have a
shared understanding of this.

At the same time, the Relational Model offers a clear explanation of why the
interpersonal recognition of consent matters in cases such as that of Mary and Ted introduced
in Section 1. Recall that Ted does not recognize that Mary has an authoritative power of consent
over the permissibility of his having sex with her. However, Mary does possess a practical
power, which enables her to control whether Ted can access her legitimate domain. Why, then,
does it matter that Ted fails to recognize Mary’s normative power of consent? According to
the Relational Model, by failing to recognize and by practically guided by Mary’s power of

consent, Ted makes it impossible for them to realize a valuable kind of relationship. That is
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because it is partly constitutive of valuable sex and ongoing sexual relationships that sexual
partners have a shared understanding that consent functions as a deliberative constraint on their
making sexual contact.

Importantly, the scope of my claims about the Relational Model is limited. My central
examples are of consensual interactions within what we might call “close personal
relationships,” such as sexual relationships and friendships, and it is within these contexts that
it is most obvious that the power of consent is valuable in part because it serves our relational
interests. Indeed, it seems clear that the nature and value of a friendship or sexual relationship
would be quite different if individuals did not treat one another’s consent as a deliberative
constraint or have a shared understanding of this fact. However, given the wide range of
settings in which it might be valuable for an agent to possess a power of consent — for example,
in arms-length economic relations, parental consent and substitute decision-making, and
consent given by collective agents and corporations — it is very plausible that the constellation
of interests, values, and functions that underpin norms of consent will vary depending on the
context. As such, while the Relational Model may be well-suited to some contexts (e.g.,
friendships and sexual relationships) it may be less well suited to others (e.g., arms-length
economic relations).

Having said this, | do think that achieving a shared understanding is of value in a
significant range of cases, at least within interactions between natural persons. As | suggested
in Section 2, while shared understanding is plausibly of special importance within ongoing and
intimate personal relationships, the possibility of this value derives from the fact that two
individuals are reason-responsive agents. And as Strawson and others have convincingly
argued, we generally attach great significance to the attitudes and intentions of others in their
interactions with us, quite independent of whether we already stand in a personal relationship

with them. For instance, it will not only matter to me that | have control over whether the
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surgeon | have just met can operate on me, but also whether the surgeon recognizes and is
practically guided by the fact that | should have control over whether they operate. For much
the same reasons, the surgeon is likely to want to acknowledge that they are indeed guided by
my legitimate power of consent. Thus, it does not seem implausible to think that even in less
personal contexts of interaction, our relational interests may contribute to the explanation and
justification of appropriate norms of consent. However, fully defending this claim, and
identifying the contexts in which our relational interests are significant, would take me beyond
what | can hope to achieve in the current article.

To bring out the distinctive features of the Relational Model, it may be helpful to
contrast the view with another proposal that emphasizes the importance of the consent-receiver
in a consensual interaction. In a recent article, Renée Bolinger argues that one of consent’s
important functions is to manage and mitigate moral risks.?” To demonstrate the significance
of this function, Bolinger imagines a “world without consent.”?® In this world, Bolinger
stipulates, B’s ¢-ing will not violate A’s rights only if A stably and autonomously desires that
B ¢. Now imagine that Arnold requests that Beth perform a surgery that, while not strictly
necessary, would be likely to improve Arnold’s life. Insofar as Beth is a conscientious agent
who prioritizes refraining from violating others’ rights, she may be reluctant to go ahead with
the surgery. That is because, whatever Arnold says, Beth lacks direct access to the internal
states of Arnold (viz., Arnold’s stable desires) that determine whether Beth will be violating
Arnold’s rights by performing the surgery. It might be that, despite Arnold’s outward

assurances to Beth, Arnold is mistaken about his all things considered desires (perhaps

27 “Moral Risk and Communicating Consent.”
28 This paragraph and the next paraphrase much of Bolinger’s discussion in “Moral Risk and Communicating

Consent” at pp. 8-9.
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changing his mind about the surgery as soon it begins). Alternatively, Arnold could be
deceiving Beth about his desires to benefit from her wrongdoing. For instance, if Beth does
violate Arnold’s rights she will owe him compensation, compensation that other members of
the moral community can be called upon to enforce on Arnold’s behalf. Given this situation
and given that Beth does nothing wrong in refusing to assist Arnold, she may well choose to
pass on such a high stakes “moral gamble” and thus refuse Arnold’s request. Yet of course,
this leaves Arnold unable to benefit from the surgery.

As Bolinger points out, consent can positively alter this situation by allowing Arnold
to “own” the risks that Beth faces. If certain forms of communication are publicly recognized
as acts of consent, which grant the relevant permissions and thus prevent Beth from violating
Arnold’s rights, then Arnold can give consent to Beth in a way that undercuts the gamble she
previously faced. However, Bolinger points out that to play this role in facilitating interaction,
consent must have certain features. In particular, Beth must be able to track the facts that
determine whether she has received a consent-based permission from Arnold. For this reason,
Bolinger argues that conventionally recognized acts of consent will generally be sufficient to
provide a consent-receiver with a consent-based permission, independent of the consent-
giver’s intentions or other attitudes.?®

Bolinger’s arguments seem to me to be broadly convincing. She persuasively argues
that, without the power of consent to mitigate the moral risks involved in social interactions,
we would be much less willing to interact in all sorts of valuable and beneficial ways.

Nevertheless, Bolinger’s account does not explain why we regard the interpersonal recognition

2 Thus, Bolinger argues that A need not intend to give consent to B by B-ing for A’s p-ing to provide B with a
consent-based permission. Nevertheless, A must be responsible for B-ing. See “Moral Risk and Communicating

Consent,” especially pp. 13-16.
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of consent as significant. So long as Beth can be reasonably assured that performing the surgery
will not violate Arnold’s rights, the risks of wronging Arnold or owing him compensation for
violating his rights are mitigated. Yet Beth could have this kind of assurance without treating
Arnold’s consent as a deliberative constraint or achieving a shared understanding with Arnold
that this is the case. For instance, this kind of assurance could be derived from a permission
granted by a third-party. If a legitimate legal system recognized Cathy as having the normative
power to permit medical interventions to Arnold, as it sometimes will for good reason if Arnold
is not competent to make medical decisions, then Beth could be reasonably assured that she
will not violate Arnold’s rights and Arnold can benefit from Beth’s surgical intervention.

To be sure, on the assumption that Arnold is a competent adult, Beth’s reasonable
assurance that she will not violate Arnold’s rights can generally only be secured through her
recognition of and guidance by Arnold’s consent. Nevertheless, the example highlights that the
considerations that motivate Bolinger’s position are quite different from those at the heart of
the Relational Model. The benefits central to Bolinger’s account concern what we might call
the outcomes of interaction, such as the benefits of surgery to Arnold’s quality of life. For
instance, Bolinger plausibly argues that if Beth faces a high degree of moral risk, it is much
less likely that Beth will be willing to operate and thus less likely that Arnold will benefit from
the surgery. By contrast, the Relational Model is motivated by the value of a certain kind of
interaction. Indeed, | have been arguing that it does not only matter to us that we can enjoy the
outcomes of interaction — such as sexual pleasure, or access to good reading material — while
maintaining control over those interactions. We can add that it does not only matter to us that
we can receive these benefits without, as individuals, taking moral risks. Beyond this, the value
of some such interactions is partly constituted by our having a shared understanding that we
give sufficient weight to one another’s legitimate control interests, and thus, that we are

practically guided by one another’s power of consent.
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None of this is supposed to represent an argument against Bolinger’s central claim.
Rather, my aim is to highlight the way in which Bolinger’s account and the Relational Model
diverge, and to bring out the distinctive features of the Relational Model. The aim of both
accounts, | assume, is to draw attention to the power of consent’s role in realizing values and
protecting interests that are routinely neglected within the existing literature on consent, and to
highlight the implications of these considerations. Neither | nor Bolinger argue or assume that
the power of consent serves only one function, value, or set of interests.>®> And there is no
obvious reason not to be pluralists about the considerations that underpin the power of
consent.! Indeed, as | suggested earlier, given the wide range of contexts in which a normative
power of consent is likely to be of value, it seems plausible that the power will be underwritten
by different considerations in different contexts.

Before turning to consider some implications of the Relational Model (in Section 4) let
me address some possible objections. To begin, it might be objected that the Relational Model
misconstrues the value of consent, by endowing it with a much more significant role than it in
fact plays. One way of stating this objection is as follows: A’s consent is valuable because it
can make B’s ¢-ing permissible. Insofar as we want to interact without wronging one another
this is important. However, this is the full extent of the role that consent plays. While a variety
of further considerations will be relevant to the value of our interactions and relationships,
these considerations are not relevant to the value of consent.>?

For example, it might be objected that is implausible to think that the value of any

sexual interaction is fully determined by whether sex is consensual. B’s giving sexual consent

%0 See, for example, “Moral Risk and Communicating Consent,” p. 10.
31 Dougherty, “Yes Means Yes,” p. 244.

32 Thanks to two anonymous reviewers for pressing versions of this objection.
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to A ensures that B does not commit the wrong of rape. This is obviously important. But many
further factors will be relevant to the value of a sexual encounter, such as whether there is an
emotional connection between A and B, or whether A and B are adept at satisfying one
another’s sexual desires.

However, this way of stating the objection mischaracterizes the Relational Model. I am
not claiming that a shared understanding between A and B that B is practically guided by A’s
consent will ensure that their interaction is valuable along all dimensions. For instance, | am
not claiming that A and B’s having a shared understanding that B is practically guided by A’s
sexual consent (and vice versa) ensures that A and B’s sexual interaction is good, valuable, or
meaningful in all possible respects. Rather, I am claiming that A and B’s having this kind of
shared understanding is, at least usually, one valuable feature of sex. The presence or absence
of other factors, such as an emotional connection between A and B, will also make a difference
to the nature and value of a particular sexual interaction.

Nevertheless, the objector may deny that A’s consent plays any valuable role beyond
ensuring that B does not wrong A. In assessing this suggestion, we need to tread carefully.
Claiming that A’s power of consent is only important because it can prevent B from wronging
A severely under-describes the situation. On the assumption that there are normative
considerations that explain and justify why B will normally wrong A by ¢-ing, and why A can
give B a consent-based permission to ¢, we want to know what these considerations are. Indeed,
a central aim of this article is to try and get clear about what these considerations are. A
proponent of the Gate Opener Model claims that the relevant considerations are A’s (non-
normative or normative) interests in having control over whether B can ¢. | have argued that,
in addition to A’s control interests, A and B’s relational interests are also relevant.

Thus, it is true that according to the Relational Model, consent plays a more significant

role in our interactions than is often assumed. It not only ensures that A has control over how
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B can act within A’s legitimate domain, but further enables A and B to realize a valuable mode
of interaction. My argument for the latter claim was motivated by the observation that that
there is something problematic about cases in which B fails to recognize or be practically
guided by A’s power of consent, such as in the case of Mary and Ted. However, it might be
objected that one can accept that there is something problematic about the relationship between
Mary and Ted but deny this problem is directly related to Mary’s consent. For instance, it might
be claimed that, while Mary can object to Ted’s behaviour insofar as he is thoughtless,
inconsiderate, or disrespectful, these are distinct objections to that of their sex being non-
consensual. * Thus, if Mary intends to allow Ted to make sexual contact with her (as she might
in the example without Ted’s being guided by her consent)3* then she cannot complain that sex
with him was nonconsensual, even if she can still lodge complaints about Ted’s
thoughtlessness, inconsiderateness, or lack of respect. As such, it might be claimed, there is no
need to appeal to a thicker account of the value of consent to explain what is problematic about
this relationship.®

At this stage, we have two competing explanations as to why the interpersonal
recognition of consent is significant. How should we decide between these competing views?
Indeed, at this point, it may be unclear what is at stake in the dispute. I think the most plausible
way of understanding the substantive disagreement is in terms of whether relational interests
are at least sometimes relevant to the explanation and justification of the norms that govern the
power of consent and consensual interactions. A proponent of the Gate Opener Model will

insist they are not relevant. They will say that while shared understanding may be a valuable

33 For an idea in this neighbourhood, see Ferzan, “Consent, Culpability, and the Law of Rape,” p. 409.
34 We can remain agnostic at this juncture about whether Mary will need to have communicated consent to Ted
even though Ted is anyway unresponsive to such communications.

3 Thanks to an anonymous reviewer for pushing me to address this point.
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feature of some interactions and relationships, only our control interests are relevant to the
determination of the moral, social, or legal norms that govern consensual interactions.

Against this, let me highlight three reasons to think that relational interests are relevant
to the explanation and justification of norms of consensual interaction. First, note that we are
envisaging that the defender of the Gate Opener Model accepts that there is something
problematic about the relationship between Mary and Ted in virtue of Ted’s disregard for
Mary’s moral power of consent. They simply claim that whatever exactly the nature of that
problem is — whether Ted is thoughtless or inconsiderate or disrespectful — it has nothing to do
with the explanation or justification of the norms that govern consensual interaction. However,
| assume that a proponent of the Gate Opener also accepts that whatever the problem is, it
would be resolved by Ted’s recognition of and guidance by Mary’s moral power of consent.
Furthermore, | assume that at least in the central cases, a defender of the Gate Opener Model
will agree that the only way to resolve the problem is through Ted’s guidance by Mary’s moral
power of consent. That is, Ted will avoid being thoughtless or inconsiderate or disrespectful
only if he recognizes and is guided by Mary’s power of consent.

Yet if it is true that Ted’s recognition of and guidance by Mary’s power of consent is
necessary to avoid the problematic mode of interaction at issue, it seems difficult to claim that
our interests (say, in avoiding disrespectful interactions) are not relevant to the determination
of norms of consent. On the assumption that Mary and Ted have an interest in avoiding the
problematic mode of interaction, and that this is achieved (at least in part) through Ted’s
responsiveness to Mary’s consent, surely these interests will inform the norms that govern
consensual interactions. But if that is the case, a defender of the Gate Opener Model will have
ceded the crucial point, namely, that interests other than Mary’s interests in having control over
whether Ted can enter her legitimate domain are relevant to the explanation and justification

of the norms that should govern consensual interactions between them.
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Second, the claim that our relational interests are relevant to the explanation and
justification of norms of consent aligns with a familiar thought about rights and wrongs. In
particular, it aligns with the thought that an adequate account of rights and wrongs will reflect
a fundamental concern for how we relate to one another.® While this thought has been given
a variety of articulations by authors who emphasize different aspects of our interpersonal
interactions and relationships, the general idea that we are concerned with how we relate to one
another is a familiar starting point in our moral and political theorizing. Thus, the idea that A
and B’s relational interests should factor into the explanation and justification of the norms that
govern A’s power to determine whether B will wrong her by ¢-ing is supported by this familiar
thought about rights and wrongs.

Finally, it is important to reiterate that the central claim | have sought to defend in this
article is that our relational interests are relevant to the explanation and justification of norms
of consent in some contexts. For instance, insofar as friends and sexual partners have relational
interests in being able to interact in close quarters while maintaining a shared understanding
between them that they are appropriately sensitive to one another’s significant control interests,
these relational interests help to explain and justify the norms of consensual interactions that
obtain between friends and sexual partners. For this reason, it is not an objection to the
Relational Model that there are some contexts, such as arm’s length economic relations, in
which relational interests are not intuitively relevant to the explanation and justification of
norms of consent. After all, as | suggested above, our norms of consent are plausibly context

sensitive.

3 See, for example, Scanlon, What We Owe To Each Other, especially pp. 153-158; Joel Feinberg, “The Nature
and Value of Rights,” Journal of Value Inquiry 4 (1970); Stephen Darwall, The Second Person Standpoint:
Morality, Respect, and Accountability (Cambrdige, Mass.: Harvard University Press, 2006); and R. Jay Wallace,

The Moral Nexus (Princeton: Princeton University Press, 2019).
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4 The Relational Model and the Ontology of Consent

| have argued that a complete account of the values, interests, and functions that underpin the
power of consent must incorporate our relational interests and the value of shared
understanding. At least within close personal interactions and relationships, a shared
understanding that we treat one another’s consent as a deliberative constraint is partly
constitutive of the value of those interactions and relationships. If this is correct, our relational
interests should inform ongoing discussions about the ethics of consent. To bring this out, this
final section briefly highlights some implications of the Relational Model for one debate,
namely, the debate about the ontology of consent.

Broadly speaking, there are two camps in this debate: those that believe that acts of
consent are mental states or mental acts,®” and those that believe that acts of consent require
some form of communication.®® In arguing for the former view, several authors have explicitly
appealed to the idea that, because the power of consent is grounded in considerations of
personal autonomy, we must be capable of giving consent without engaging in any form of

communication. For example, Kimberly Ferzan argues as follows:

If we think that what we are protecting is autonomy, then that autonomy is best
respected by recognizing that the consenter has it within his or her power to allow

the boundary crossing simply by choosing. No expression is needed.*

37 For example, Hurd, “The Moral Magic of Consent;” Alexander, “The Ontology of Consent;” Ferzan, “Consent,
Culpability, and the Law of Rape.”
38 For example, Dougherty, “Yes Means Yes;” Manson, “Permissive Consent.”

3 Ferzan, “Consent, Culpability, and the Law of Rape,” p. 405.
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Similarly, Heidi Hurd claims that:

If autonomy resides in the ability to will the alteration of moral rights and duties,
and if consent is normatively significant precisely because it constitutes an
expression of autonomy, then it must be the case that to consent is to exercise the

will. That is, it must be the case that consent constitutes a subjective mental state.*°

Bolinger’s recent account offers a forceful challenge to this line of argument.** As
discussed above, she argues that for A’s consent to play its risk-managing function between A
and B, B must be able to track the facts that determine whether A has given him a consent-
based permission. Because A’s mental states are not observable by B, they fail to pass this test.
However, Bolinger proposes that an easy way to solve this problem of “normative opacity” is
“to hold agents accountable to a conventional mapping of facts they can track (communicative
behaviours) onto the facts of primary interest (moral permissions).”**? As such, Bolinger argues
that it must be sufficient for A to provide B with a consent-based permission that A engages in

a conventionally recognized communicative act of consent.*3

0 Hurd, “The Moral Magic of Consent,” pp. 124-25.

41 Bolinger, “Moral Risk and Communicating Consent.”

42 Bolinger, “Moral Risk and Communicating Consent,” p. 11.

43 While this puts Bolinger on the “communicative” side of the debate, her view differs from most communicative
views in that, for the same reasons, she holds that it cannot be a necessary condition on morally valid consent that
the consent-giver intends to give consent. See Bolinger, “Moral Risk and Communicating Consent,” pp. 10-11,

and note 29 above.
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If 1 am correct that consent also serves the consent-giver and consent-receiver’s
relational interests, this opens up another line of response that, like Bolinger, meets proponents
of the mental state view on their own territory, by arguing from the interests and values that
underpin consent’s normative significance to the norms that govern the power of consent and
consensual interactions. Specifically, if I am right that a shared understanding between A and
B that B treats A’s consent as a deliberative constraint is partly constitutive of the value of, for
example, a sexual interaction, or a friendship, then the norms governing what constitutes an act
consent in these contexts will be informed by this value.

What does this imply? For one, it provides additional support for the claim that A’s acts
of consent must be observable by B. If B is to be practically guided by A’s consent and treat
A’s consent as a deliberative constraint on entering A’s legitimate domain, then B will need to
be able to track the facts that determine whether A has given B consent. Thus, the problem of
“normative opacity” that is a feature of mental state views does not only leave B facing an
unreasonable degree of moral risk, as Bolinger points out, but also disrupts B’s ability to meet
a condition on a valuable form of interaction with A.** Insofar as A and B both have an interest
in B’s being able to meet this condition, this supports the claim that the facts that determine
whether A has given consent to B must be observable by B.

What is more, the Relational Model’s concern for shared understanding between A and
B provides additional support for an observability condition. Indeed, | suggest that the value

of shared understanding motivates a publicity condition on acts of consent.*

4 Bolinger, “Moral Risk and Communicating Consent,” p. 9. See also Richard Healey, “The Ontology of Consent:
A Reply to Alexander,” Analytic Philosophy 56, no. 4 (2015), p. 359.
“ For an earlier attempt to defend this idea, which is similar in spirit if not identical in detail, see Healey, “The

Ontology of Consent,” p. 360.
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Publicity Condition: For A’s B-ing to constitute A giving consent to B, B must be
publicly observable by A and B. For p to be publicly observable by A and B:4
(i) B-ing must be observable by both A and B,*’ and

(i) A and B must know that p-ing is observable to both A and B.*

The idea is that if A and B are to have a shared understanding of whether B treats A’s
consent as a deliberative constraint, it needs to be as transparent as possible between A and B
whether A has given B consent. A full articulation and defence of this condition would require

another paper. But to see the intuitive idea, consider the example of traffic lights. If Abbey and

46 1t is worth noting that as Bolinger states the concern to manage moral risk, addressing this concern does not
require acts of consent to meet such a publicity condition. To undercut the moral risk that B faces it is sufficient
that B can track the facts that determine whether he has a consent-based permission. This does not necessitate that
A knows that B can observe A’s B-ing, or that B knows that A knows that B can observe A’s B-ing.

47 Whether the publicity condition requires that A communicate consent to B is a delicate issue that | cannot
resolve here. Public acts of communication will generally be a straightforward way of achieving publicity, and
this tells in favour of conventions of consent that involve communication. However, we can perhaps imagine
situations (involving, for instance, futuristic brain scanners) in which it can be public between A and B that A has
given B consent to ¢ without A communicating consent to B. Determining whether this is in fact possible requires
the resolution of several further issues (including but not limited to the nature of communication) that I cannot
adequately address here. See also Healey, “The Ontology of Consent,” p. 360, fn. 14.

“8 Note that publicity does not require that A and B simultaneously observe A’s B-ing for A’s B-ing to constitute
consent. For example, if A sends B an e-mail in which A gives B permission to use her car, then A and B do not
need to observe the message simultaneously for B to constitute A’s consent. While a full discussion of such cases
requires more detail, what matters primarily is that A and B both know that A’s B-ing can be observed by B.
Compare an ordinary e-mail from A to B with a case in which A sends B an encrypted message without knowing
whether B has the encryption key, and in which B does not know whether A knows that B has the encryption key.

Thanks to Kam Chadha for pressing me on these kinds of case.
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Ben can both clearly observe a set of traffic lights, and both know that they each have a clear
view of the traffic lights, then it is public between them whether they face a red or a green light.
This not only enables Abbey and Ben to be practically guided by the lights when deciding
whether to stop or go, but also to interpret one another’s actions in light of this public
information. To map this onto the case of consent, we can imagine that Abbey has control over
the traffic lights. If Abbey wants to allow Ben to enter her legitimate domain Abbey can turn
the light green. Otherwise, she can leave it red. These publicly observable signals not only
enable Ben to be guided by Abbey’s consent, but also make it as transparent as possible
between Abbey and Ben whether Ben treats Abbey’s consent as a deliberative constraint.
Importantly, the Publicity Condition does not claim say that  constitutes an act of
consent only if A and B have a shared understanding that A B’s, or that B receives a consent-
based permission from A only if A and B have a shared understanding that A B’s. Because
shared understanding involves beliefs about one another’s mental states this would reintroduce
the problem of normative opacity. Rather, the Publicity Condition is motivated by the idea that
A and B are more likely to be able to achieve a valuable form of shared understanding if consent
is public between them. As with the goal of managing moral risk, the easiest way to meet the
publicity condition will be through publicly recognized conventions of consent. However, a

fuller discussion of such conventions will have to await another occasion.

5 Conclusion

This paper has been concerned with the interests, values, and functions that underpin the
normative power of consent. | first set out and considered the Gate Opener Model of consent,
according to which the central function of consent is to provide the power-holder with control

over whether other people can enter their legitimate domain. | argued that the Gate Opener
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Model is inadequate because it does not explain why it is important that other people recognize
and are practically guided by our power of consent, something we intuitively regard as
important. | developed a general account of the value of shared understanding, according to
which it is often valuable for two individuals to have a shared understanding that they give one
another’s interests an appropriate role in their practical reasoning. | then argued that the power
of consent is important, at least in the context of close personal relationships, because it allows
individuals to interact while maintaining a shared understanding that they are appropriately
responsive to one another’s significant control interests. Thus, according to the Relational
Model of consent, A’s power of consent is not only important because it gives A control over
how B can act, but because it enables a valuable form of relationship between A and B in which
they have a shared understanding that B treats A’s consent as a deliberative constraint on
entering A’s legitimate domain. Thus, the Relational Model can explain why the interpersonal
recognition of consent is important: a shared understanding that we recognize one another’s
power of consent is partly constitutive of a valuable form of relationship. Finally, | suggested

that the Relational Model motivates a publicity condition on what constitutes an act of consent.
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