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PART IV 

"Human law arises by the corporate 
action of a people setting up rules 
to govern the acts of its membereq 

** The source of legal authority is 
always the people or its prevail- 

ing partt even though it act in a 
articular case through a commission 

ort in the case of the empireq 
through the emperor) to which it has 
delegated its, authgrity. " 

G. S. Sabine, 
A History of Political Theo3X, London, 

19719 p*296. 

(LoNIir. ) 



PART IV 
7 

CONTRIBUTIONS OF SOME OP THE INTMM- 
GOVERMIENTAL AND INTEMNATIOXAL NON- 
GOVERNMENTAL ORGANMATIONS CONCEMM 
WITH TIJE SUPPRESSION OF ILLICIT TIME 

AND TRAFFIC IN NARCOTIC DRUGS 

Introduction 

In this Part an attempt has been made to discuss the 

activities of the International Criminal Police Organization 

(INTERPOL) in its capacity as an inter-governmental organizationt 

although there are certain other such organisations, vhich are 

concerned with similar activitiesq e. g. the League of Arab States* 

On the other handq the role of international non-governmental 

organisaiions (INGO's) concerning the suppression of the illicit 

trade and traffic in narcotic drugs can hardly be over-emphasised. 

It appears to be unnecessary to examine the organisational structures 

of these institutions. A brief historical account of the growth 

of such organisations willq however, be given in order to trace 

the incidence of the anti-Klrag movement led by then at different 

periods of history. An ittempt has also been made to evaluate 

the role of such organisationý3 concerning this natterv and also 

their contributions to the formulation of future policy and law 

-by the United Nations Organization. 

S- 
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The International Crirhinal Police Organization (INTERPOL) 

The history. of the International Criminal Police Organi- 

zation is not long. This Organization succeeded the International 

Crir inal Police Co=ission, which had been established in 1923 

at the initiative of Johann ScW6ber, the then Vienna, President of 

Police. The principal purposes of this Comission were twofold, 

namelyp 

a. td ensure and officially promote the growth of 

the greatest possible watual. assistance between 

all criminal police*authorities within the limits 

of the laws of their countries; and 

b. to establish and develop all institutions likely 

to contribute to the efficient suppression of 

ordinary law prime. 

The International Criminal Police Commission had a 

chequered history* Although almost swallowed by its creatort 

the International Congress of Criminal Policev and by Austriav it 

managed to continue its operation in a restricted way until Junet 

1938, after which time it was transferred to Berlin. -It came to 

2 
an end during the fall of Iferlin. 

On its re-birth in 1946, it continued to function in a 



3 limited way until 1956 when it-was transformed into the 

International Criminal Police Organization (INTERPOL) with 

view, inter aliav to giving'it. a wider scope of functiong 

which was 'embodied inAts new constitution. 

The general aims of the INTMPOL, as defined in 

. Article 2 of its constitution, are very similar to those of 

the International Criminal Police Commissiont vize 

(a) 11 To ensure and promote the widest possible 

mutual assistance between all criminal police 

authorities within -the limits of the laws 

existing in the di 'ferent countires and in the 

spirit of the Universal Declaration of Human Rights"; 

(b) To establish and d6velop all institutions likely 

to contribute effectively to the prevention and 

suppression of ordinary law crimes". 

Any intervention . or activity of a politicalt militaryt 

religious or racial character'is strictly forbidden to this 

organization. 

(a) Method and Scone of its Functions 

Although Article 2 of its constitution provides for 

co-operation , among all criminal authorities, and making ý 

efforts for the prevention and suilression-of ordinary 
I- 

law crimesq the General Secretariat of INTERPOL has 
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been specifically entrusted with the task of dealing, inter alia'l 

vith international crime cases, uhich comprises the collection 

of information on criminalst e. g. personal details of 

criminals ( namesp details of passports etc. ) description 

of vehicles used by criminals, and special records 

of such criminals, e. g. fingerprints and photographs according 11 
to certain classifications and variations. In order to study 

and co-ordinate police investigation on the internationall C2 
levell, crimes have also been classified into three 

groups viz. 9 OCO, ODO and "Ell; the last group consists of 

crimes concerning I'Drugs, currency counterfeitingg immorality, 

trafficking in women. " 

The operational machinery o*f INTMWOL concerning detection 

and prcvcntion of the illicit traffic in narcotic druggs is 

vast and complex; it ranges from an international radio network 

to the actual detection of the criminal. It would be*'inappropriate 

-to make any effort to detail this operational machineryv mainly 

because some of its methods of work are highly technical in 

nature# while others are strictly confidential. Each countryp 

upon joining this organizationg designates a National Central 

Bureau which will operate as its representative in all 

INTIMPOL matters affecting that country. These Bureaux constitute 

a kind of relay or first sorting centre through which the 

activity of INTERPOL radiates, 
ý They are requir ed to inform the 



INTERPOLt as soon as possibleg of any suspect or any information 

concerning crime likely to be of international importance. On 

the other hand, -they aldo act as "reception centres'19 i. e. p they 

receive instructions or requests from INTEMOL to do or not % 

to do certain things in the interest of the international 

community. The national central bureaus are-organized 

according to the noms which preside at the International 
6 

Bureau". The principal technique of its operation is to 

exchange criminal information between members and itself, to 

hold conferences on criminal problems and to publish 

reports as often as possible. In addition to thisp it 

also covenes annual General Assemblies of all its members 

to discuss matters of common interest and to prepare future 

programifies of international co-operationg with a view to 

promotin,,,,, the eradication of international criminal activities. 

In so far as the, suppression of the illicit traffic in 

drugs is concernedv this organization has been playing an active 

role since 1926# when at the Berlin Congress, it emphasised 

the necessity of adopting legislation with a view to 

severely punishing criminals involved in international 

criminal activitiesp and'of exchanging the names of drug 

traffickers and other relevant particulars thereto through 

a ce 
I 
ntral service in each country. 

7 In 19309 at the Congress 

of Antwerpq the establishment not only of national central 
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bureauxt but also of an International Burcaii had been reco=ended 

for the purpose of dealing with drugs. 8 This should be taken as a 

positive attempt on the part of this organisation to establish . 

direct relationships with various national governments. 

The first truly international recognition of its contribution 

to the fight against the illicit traffic in drugs was given by the 

Lca, gue of Nationsp when it appointed tepresentatives of the Interna- 

tional Criminal Police Co. -maission as technical experts to assist the 
1 

Opium Advosry Committee of the League*9 The Internationall Criminal 

Police Comission (I. C. P. C. ) had not only been represented at the 

Limitation C. onference, of 19319 but the drait convention drawn up by 

its delegates had also been approved by the Advisory Co=ittee 

on Traffic in Opium. 10 The active part played by the I. C-P*C 

in the drafting of the Convention for the Suppression of the 

Illicit Traffic in Dangerous Drugsp 1936 can hardly be ignored. 

In fact, the Advisory Cormittee at its Fourteenth Session (1931) 

discussed various questionsp connected with the draft Convention 

of 1936, which had been submitted to it by the International 

Criminal Police Commission* 12 

It is the continued positive contribution of this 

organization that promoted itt in 1971, from the status of a 

non-governmental organisation to that of an inter-governmental 

, 13 
organization. The functions of this organization in so far as 

the suppression-of the illicit traffic in 
-drugs 

is concernedt may 
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I 
be divided mainly into Wo categoriesq viz. (a) preventive 

and (b) curative. 

(b) Classification of itsýnmnctions 

(i) Proventive runctions 

Its preventive functions refer to those functions 

which are designed to prevent the occurrence of illicit 

traffic in drugs, vizo to inform the member goverrments of' any 

prospective international crime, to dra-w up plans for better 

training, of the police forces, to unify penal laws as for as 

practicable, and hold conforencest inel-uding aimnal general 

assembliest for better understanding among its members and L2 4: 2 

better internation'A co-operation. 
14 In addition to these 

activities, this organisation# in its efforts to co-ordinate 

the preventive services on an international planet circulates 

various tables and notices among its members. 

, One of its very important functions is to further the 

efforts of the United Nations in the suppresaion of the 

illicit traffic in drugs. In performing this function, it 

acts in consonance with the policies of the Commission on 

Narcotic Drugs with a view to acquiring, information from 

various governments. Its activities even extend to the 

I 
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prevention of drug offences by means of commercial or tourist 

planes. It takes preventive measures not only in those 

cases suspected threat of criminal offencesp but also where 

such offences are potential. 
15 

The preventive aspect of its 

functions ilso, includes the training of police officers 

belonging to various national police authorities, 
16 It has 

"so published a book entitled "Suppression of Illicit 

Traffic in Narcotic Druggs: Guide for the Use of Law 

Enforcement Agents", indicatirg, inter alia, the necessity 

of attaining a certain. standard of law enforcement for 

the suppression. of the illicit-traffic in narcotic drugs. 

(ii) Curative Pimctions 

These functionsp as the title'surrgests, are performed C. 2 

after the comission of an offence. Once the information 

reaches the INT121POL through a National Central Bureau 

and the Intex-natiofial'Dureau, it goes into opera-Lion. 

The growing incidence of drug-trafficking a'cross national 

boundaries has led the INTMU"OL authorities to devise many 

new scientific methods with a view to arresting such 

traffickers. Neverthelessp full . riatioruil... 

co-operation is necessary for the success of this 

organization, and in factp such co-ý-operation is uaually 
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extended by various national governments , whether or not 

. 
17 'he responsibility directly involved in a particular, case I 

for prosecution of the drug-traffickers lies with the national 

governmentst and no instances have yet occurred where, a drug- 

trafficker has been extradited. 
18 On the other handp in the event 

of a drug-trafficker being arrested by INURPOL itself he will 

be handed over to the national government concernedv with the 

expectation that he will be pimished appropriatoly. 

(c) Coments 

Any success which INTMITL may achieve in this field 

of international law is largely dependent upon the co-opera- 

tion of nritional governments, Such co-operation denotes 

not only the willingness of the national governments to 

further the cause of IN=OL in this matterg but also their 

competence to assist this organisation by means of the 

training of personnelv use of sophisticated instruments and 

improved administrative machinery. In addition to this, nations 

should be prepared to allow the INTEEMOL authorities to deal 

with a criminal and /or criminal activity of an international 

character at the earliest opportune momentq instead of 

indulding into the theory of strict national sovereignty* UO 

Although an inter-governmental organisation, 

k 
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it is functionallyg aii internAional organisationp and by 

character, it is a horizontal institution. Its aim is not 

to unify the penal laws of various, countriesp but to promote the 

standard of such lawsq wherever necessaryp to harmonise such 

laws by identifying the common elements in them, and to 

internationalise crimes of a serious nature. It is not an 

international law-making body, in the strictest-sense of -- 
the 

tam; it acts as a guide to the enactment of necessary laws at 

-the domestic level. It cannot usually issue directives; it can 

only recoimend and request nations to do certain things, as 

necessary. Although a guardian, it cannot generally co==d 

the obedience of its member nationsq especially because binding 

decisions require the unanimous approval of all members. Alsot it 

has no power'to enforce its decisions beyond its organisational 

jurisdiction, nor has it any financial autonomy. The powers of 

decisions are exercised by representatives of governmentst who 
t 

are . 
ifiter 32nres 

The expression "inter-governmental organisation" is 

generally used for all public international organisations. 

Such organisations aim, inter aliag at co-operation beWeen' 

governments or between governmental organs. 
19 The importance of 

such organisations may be ascertained from the functions they , 

perform and the characteristics they posses. Since the power of 

S 



decision is exercised by delegates of goverrunents, enforcement 

of such decisions at the national level does not usually present 

problems. As they are inter pafes,, proýpects of a decision 

on a matter are either too high or too lowt i. e., either it 

will attain unanimity or will face a defeat, 
20 

The international 

capacities of such ortganisations are generally. to be derived 

f, bri their constitutionsv 
21 

and it is believed that inter-govern- 

mental organisations in practice perform "sovereign" andi, I 

international acts even when these have not been authorised in 

their constitutions. 
22 This argument finds support if account is 

taRen, inter aliat of the following: their capacit, to conclude 

treatiesp 23 to exercise excliisive jurisdiction over their organs, 
24 

to make lawsp their international responsibility, 
25 ixnd'their member- 

ship of other organisations. 
26 * 

In addition to these, there are 

many other criteria by which is exhibited the international legal 

personality of inter-governmental organisations, viz. convocation kn 

of and participation in international conferencesp accredition 

of delegates etc. enjoyment of privileges and i=unitics etc. 

As in the case of intemational organisations, tllcý 

international capacity and the scope of the international perso- 

nality of inter-governmental organisations, depend upon their consti- u 
tutions and the intention of their framers. The inherent powers which 



14 '" 76 

they derive from their constitutions, cannot be disputcdp and 

indeed, such powers mayt if necessary, also have to be derived 

by reference to the necessary implications of the constitutional 

provisions. 
27 Indeed, there are-no -basic differences between 

states and inter-governmental organisations in so far as'their 

internal powers are concerned. Yet, differences . between 
ýýhese 

two 

typec- of institutions are noticeable in so far as their territorial 

and personal jurisdictio. n are concdrned. Such differences in internal 

powers occur not because the constitutions of inter-governmental 

organisations do not authorize them to exercise such powers but 

because such organizations usually do not represent interests comparable 

to those states. Only when, thqy exceptionally do represent comparable 

interests will the practical need ari se. And the silence of their 

constitution is then no hindrance. 11 28 On the other hand, the juris- 

diction of inter-governmental organisations is limited by their purposest 

as. expressed in their constitutions. Yetp their jurisdiction extends 

, anisations themselves, in that the matters of the beyond the org, 

expulsion of member states and even dissolution of themselves are within 

their exclusive inherent powerl-and no sovereign state can question this 

authority. In so far as the legal effects oý resolutions of'inter- 

govemmental organisation6 are concerned, it may be observed that they 

earn even better recognition than those of the United Nationsq since 

decisions are wrived at by these organisations only on those matters 

in respect of-which the member states have a common interestf and conse- 

quently, the incidence of incompatibility be-Ween the decisions of an 

intelý-, (, rovo=ental'organisation and the provisions of the constitutions Cý 
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of its member states is rather rare. Any act of an inter-govern- 

mental organisation beyond its constitutional authority will be deemed 

to be ultra vires, and in that eventf the member countries should not 

be obliged to enforce it. 

In so far as the International Criminal Police Organizatidn C2 

is concerned, it fulfils the conditions of an inter-governmental 0 

organisation. The legislative functions of this organisation are 

in large measure confined to highly technical problems of a non- 

political character. Its. legislative goals are determined to a 

considerable extent by tecImical advances in policing. It adopts 

a consensus-oriented legislative process-in order to produce legis- 
a 

lation necessary for the technical requirements of efficient policing 

without unduly straining the administrative and economic resources 

of a member cowitry. Owing to differences in the econorlic, adminis- 

trative and legal structures between couhtriesq such legislation 
C. - 

cannot be expected to prod-Lice optimumiresultsg when applied to a 

particular situation; the primary purpose is to raise the standard-of 

international policing generally. 0 

The co-operation extended by member states in this regard is ý 

satisfactory, and indeed, the incidence of disregarding the recommen- 

dations and/or directives of the INTEM"OL is very low owin. y to the 

nature of the f unctions it perf orms , although f or ý the member states uho, 

dissent from -a particular recomnendation and/or resolution there 

would be no obligation to co-operate itrith the organisation in its 

aim to perform its external-obligations. Such limitations upon 

the poi.. -er of rNTE-ITTOLq as is true in respect of other such organisa- 

tions, and of the exteriial effetts of a state's powcr, emanate not 
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from its constitutiont but from one of the fundamental principles of 

general international lawq namely, res inter nlios acfa. Yetq it 

may-notý be appropriate to evaluate the authority of an inter-govern- 

mental organisation vith reference only to its apparent constitutional 

power. Seyersted went even furt. lier to suggest that 11 it is not 'tbe 

provisions of the constitution or the intention of Its framers which 

establish -the international personality of a state'or aniintergovern- 

ment. -il. organisation, but the objective fact of its existencep" and 

therefore, he 'rejected not onlSr the doc-brine of delegated powers 

in its rigid form, but also that of powers implied in the constitution, 

in favour'of a doctrine of powers which are inherent in the organisation 

as they are in states. 
29 Consequentlyl such intornal capacity and the 

objective fact of their existenge-gives rise to rights and obligations 

to inter-governmental organisations 'under international law. Yetv their 

ri&ts and obligations are not identical to those of the traditional 

subjects of international law. Although inter-govem-nental organi- 

sations may claim the same irmunity before national courts as states 

may dog even . in the absence of any provision in a convention to this 

effect, 
30 it is doubtful " if a state-has the same duty under general 

international law to grant dipýomatie privileges and iz=unities to 

permanent representatives accredited to an international organisation. M' 

with headquarters in its-territory, as it has in respect of diplomatic 

31 
representatives accredited to that state's oum goyernment. 11 The 

non-fulfilment of certain traditional criteria of international perso- 

nalitý by inter-gover=cntal organisations should not preclude them 

from attaining international personality and international capacity, 

uilich are so necessary for fulfilling their croals. 4ý 



In the absence of a treatyt the recounendations of INTMPOL 

are not bidning upon a member statep but they are binding with 

regard to its own op erations or when projects are carried out with 

its assistancc*32 Althpugh strictly speakingp INTEWOL is a quasi- 

legislative and administrative bodyq it may be said that its legis- 

lations have been well-received by the international community even 

though they are not declaratory of customary international law. ýny 

attempt to discard the validity of these legislations in respect of 

non-members of inter-governmental organisations b6bomes only academict 

if the position of non members is viewed from a pragmatic standpoint* 

Obligations to respect' the legisalLbions of inter-governm6ntal 

organisations e=nate from general international law, and indeedt an 

inter-govemnental organisationý such as rli=30L, is open to non- 

members for assistancev whenever'necessarye 
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Ho InfýruntionnI -T4an-G*verrmfmtnj 2y. X,,, -mlsatiort 

(a) A Brief Accomit of Some Siicý Orranisations 

On lo okin, (, r, to the past, it may be said that the anti- 

opium movement33 on the non-governmental level during the League 

period iras not a now phenomenon; it had had the benefit of experi- 
34 

once from similar movements during the pre-League period. The 
I 

. 
basic. difference between the movement during the pre ------ period 

and that during the League period, was that while the former. was 

directed towards legalisation of the trade through international 

actiont the latter was 4irectea toimrds almost all aspects of the 

drug, prablem. While the former was primarily defensivep the latter 

was offensivot i. oeq it took a more active role in strengthening the 

international rules of co-operation in this regard. It is from this 

perspective that the movement in this regard on the non-governmental 

level will have to be considered. Originally, the primary reasons 

for such a movement during the League period were the following: 

. 
(a) protesi against the sectional interests of some of the yember 

States of the League; (b) the lo; s of faith in the Leaguet especially 

in the absence'of any clear-cut policy concerning suppression of 

-the illicit traffic in drugs; and(c) lack of interest of the non- 

manufacturing /Producing countries in taking any active role in the 

movement. 

'One of the principal organisations devoted to the eradication 

of-the opium evils during the League periods was the Anti-Opium 

Information Dureau in Geneva. 35 Its activities wrevariedt e. g. 

to point out to the League the roots of the opium-evil, to suggests 
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. 
however unofficially, possible remedies and, indeed, to protest 

against certain measures taken by the League concerning this matter. 

The vork of the Anti-Opium Information Bureau, especially concerning 

the limitation of the manufacture of drugs was indeed praiseiforthy. 
36 

Tn addition, on the eve of any conference concerning drugsp thiT 0 

Bureau made attempts to publicise its oPinion and thus - to arrest 

the attention of the League authorities., Some of their observations 

were also fonrarded to amongst others, the Secretariat of the League 

I 
of Nationsp the Chairman of the Opium Advisory Committee and also to 

the governments concerned. It uras also a function of this Bureau 

to promote its aims by keeping vigilance upon the League's activities 

concerning the drug-problem, and to make observationsp idliere necessary 
37 

and also to urge people and uon-official organisations to join its 

cause. 
39 

On the other handl certain other non-govemnental bodies of 

a general type also participted in this movementq and especially 

-urged the need for a limitation of the manufacture of drugs, e. g. the 

Vomen's Internationalleague for Peace and Preedom, 39 the International 

Federation of League of Nations Societies, 40 
and the Assembly of the 

Churel/ Scotland. 41 

The movement towards suppression of the illicit traffic in 

narcotic drugs went on both within and without the world organi- 

sationp i. e., the League, and subsequently the United Nations. Althourgrh 

various non-governmental organisations all over the iforld launched 

anti-drug, movements, the following three organisations had been 

permitted to sit at'public meeting of the U. N. Conference for 
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-the Adoption of a Single Convention on Narcotic Drugs: 

(a) International Conference of Catholic Charities; 

(b) International Federation 6f Women Lawyers; and 

(c) World Alliance of Young Men's Christian Associations. 

All of them are category IIBII organisations, 
42 In terms of' 

the Rules of Procedure of the Conference, such organisations ifore 

only allowed to participate without any right to make a statementp 

uritten or oral. 
43 It is not necessary to go into details of these 

organisations; their functions 
* 
are varied, although all of them are 

involved in the suppression of the illicit traffic in drugs. It is 

to be noted that their function is to play the role of "international 

actors". Consequently, it is expected of them to play an impartialg 

unsinister role in matters af. facting international life. Any contrary 

behaviour on their part will relegate them to an inferior statusp 

perhaps that of a faction. 

Itelationshil! be-birpen International Non-Governnental 

Orgranisations and the 116rld OrRanisation. 

The term "world organisation't in this context will include Ln 

both the League of Nations and the United Nations Organisation. Both 

these organisations have had relationships with various international 

non-governmental organisations ( hereinafter called INGOs) on a 

formal basis. It has had been the practice of these organisations 

to invite representatives from v4rious I. N, 7GOs to their conferences 

and, vice versa. Sometimes, actiye association of the delegates to 
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the world org4nisation with various DMOs brings such 

organisations into a close relationship with the world tý 

organisation. On the other hand, the INGOs secure positions 

on various committees of the world organisation. 
" In certain 

cases, -through pressure exercised by INGOs, the world 

organisation is made to re-consider its decisionsp e. g. 

when the Limitation Convention (on Narcotic Drugs) of 19.31 

was about to be cancelled by the League Assembly owing to the 

lack of appropriation necessaxýy for the carrying out of the 

Convention# its appropriation was i-tained as a result of 

appeal m, -:, de bý various Christian or-anisations in &. nova. 

Since the relationship between the world organisation 

and the INGOs is one of co-oýeration rather than of rivalryg the 

former very often ask the lattcr to communiebte their views 

to them on specific matters, and such views are also 

published by the*world ortý: -, ranisation*115 The U. N., in its 

attempt to conclude a Single Convention on Narcotic Drugs 0 

asked the INTERPOL (which was then an INGO) to communicate 

its views on certain matters with which the latter organisation 
IL6 

was closely connectedp and published their views also. 

Indeedl some of the specialised agencies, viz. the International 

Labour Organinatibn, the World Health Organization and the 

United Nations Educational Scientific and Cultural 
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47 Organization have procedures f-or consultation with INGOs. 

It has been a policy of the world organisation to 

encourage the establishment and functioning of various INGOs. 

Article 24 
43 

of the League Covenant providedy inter aliap 

that all international bureaus already established by general 

treaties would be placed under the direction of the League if 

the parties to such treaties consented, and those parties 

involved in matters of international interest, not placed under 

the control. of international bureaux or co=ission, were, 

subject to the consent of the Council, assured of the League's 

assistance, if it 'fore necessary or desirable. In Article 605, 

the League Members agreed to encourage wid promote the 

establishment and co-operation of duly authorized national 

Red Cross organisations having as-their purpose, inter aliap 

the improvemont of health. 

. 
Al-though the scope of this Article was, by interpretation, 

subsequently limited to official bodies (i. e. p inter-governmental 

bodies) owing to their increasing number and activityl 

the importance of such bodies had never been lost sight of. 

gue 
Councilt at its tienty-fifth dessiong statedt The Leag 

"if, is not desirable to risk diminishing the activity of these 

voluntary organisations, the number oý which is fortunately 

increasingg by even the appearance of an official supervision". 
49 

It may however beetrue to say that the League'd policy towards 
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international politics prompted it to review Article -011 of 
50 its Covenant. 

Article 71 of the U. N. Charter has directly recognised 

the impoxtance of the INGOs in furthering the cause of N 

international law. Certain ty-pas of INGOs have now been 

given a consultative statusp and although therq. are 

three categories5i of such organisations in consultative 

relationshipp the principles guiding the dctermination of 

eligibility for consultative status are, in the maing 

th, at the organisation, is required to be concerned with 

matters fin1ling within the "Comp 
ro Letence of the Economic 

and Social Council with respect to international 

economic, social,, -cultrual, 
'edtýational, health and related 

matters and to questions of human rights"; the aim and 

purposes of such organisations "shall be in conformity with 

the spirit, purposes and principles of the Charter"; 

., and shall guch organisations "shall be recognized standing 

represent a substantial proportion of the organised persons 

within the particular interest field in which it operates". 

Indeed, in its Preamble, the U. N. Charter has recognised 

individuals and non-gove. rnmental organisations byýstating, 

'inter alial "Ile the ýeoples.,,,, 
_52 

In Rule 82 of -Lhe _Rules of 

Procedure of the Economic and Social Councilp the establishment 
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of a Com,, iittee on 'lKon-Governmental Organizations has been 

made compulsory. In terms of Rule 85, this Committee 

"shall consultp in connexion with each session of the Councilt 

with organisations in categories A and B on matters within N 

the competence of these organizations concerning items on the 
M 

provisional agenda of the Council on which the Council or 
I 

the 
1, 

Co=uittee or the organization requests the consultation". 

In so far as the Single Convention on Narcotic Dru,,; ' is 

concerned, all the non-governmental organisations invited to 
t= 

53 
attend the Conference belonged to Category B. The tzý 

representative of the INTMU'OL was invited by the President 

of the Conference to express his views on -the question of the 

SU*ILC ssion of the illicit traffi in narcotic drugs. 51' 

This was perhaps due to the fact that the contribution of the 

INTEUOL to the sulfression of ihe illicit traffic in druggs surpassed 

those of the other organisations who were also invited to 

participate in the Conference. Althouffh the INGOs do not u 

enjoy a right to vote, and although they are merely 0 

consultative in status, it may be observed that some MIGOs by 

virtue of their contributions and influencep actually participate55 

though without a right to vote. The role played by the INMT'd-'OL 

in the adoption of the Single Convention on, liarcotic Drugst 

it is observedl amounted to participation of a very 
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high degree, although not complete participation. 
56 

-(c) Law4laking Functions of the INGOs 

International non-governmental organisations do not 

fulfil law-making functions in the traditional sense 

of the temp i. e. 9 thejx do not follow the general 

c7assificaiion of the sources of international lawp as has 

i found expression in Article 38 of the Statute of the 
I 

International Court of Justice. These sources are, however, 

declaratory of "Positivism" in international law; their 

validity as sources is not questioned? although their 

conpleteness as sources is often a -matter of controversy. 
57 

The law-makinc, functions of international non-overnmental L2 

organisationsv in so far as theiý internal matters are 

concernedg aannot be disputed. The question of international 

law-mak-ing by international non-governmental organisations 

should be considered Irom a different anýle. Indeedq international 

non-, -, ovcr=ental bodies do not. possess international legal 

personalityt stricto sensu, yet# functionally, their existence 

can hardly be denied by the international community. The draft 

rules prepared by such organisations are merely rocowmendatory, 

yet the rocommendatiins of such organisations are very often 

promoted to obligatory rules, if parties t. oa treaty virhich U 

incoporate those rulest express their willingness to be bound 
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by them. Such is, for example, the position of the International 

Chamber of Commorce. 58 On the other handq there are certain 

other t-pes of non-govermental organisationsp for exampleg 4= t: k 

the International Red Crossy a humanitarian organisation 
N 

Ra 
which greatly influence law-making by the international conmunity. " 

Inq, -ed, the International Red Cross concludes agreements whicht 

pursuant to the intention of the contracting partiesp are not 
6o 

subject to municipalp but to international law. The 

distinction between formal law-makingt and creating circumstances 

for law-making or perhaps 'contributing. -- directly to such 

law-makin, g, r is rather fine. However, it is to be admitted 

that the stronger a nor'vermilental or-anisation is the 1P 

greater is the prospect of its redonme - ndations being accepted. 

On the other handt for an entity to be regarded as a party to a 

treaty, it must halTe both the quality of a "subject of international 

law" and "treaty-making capacity". According to the International 

Law Commission, an international acreement irrespective of its form w 

or designation meafis 
. 

"an agreement in written form 

governed by international law and concluded be-Ween two or 

more States, or other subjects of international lavro posý, essed of 
61' treaty-making capacity". In interpreting this pr'Ovisioii, UP w 

although the Co=ission observcdg inter alia, that while "an 

agreem C2 ent between States is. not necessary or always an agfeement 
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governed by international lawt on the other handl an agreement 

to uhich only one of the parties is a State (or other subject 

of international law, possessed of treaty-making capacity)- 

the other being a private individu al Or entity is necessary and 

always not an agreement governed by the law of treatiest" 0 

yet it also observed that if "several States were involvedq 

together with one or more private entities, the instrument 

might operate as a treaty purely in the relations between! 

the. States parties to it". 
62 

According to the author, the 

latter part of the observation of the International Law 

Conuaission is (jeclaratory of the fact that even treaties 0 

concluded by international no. n-tgovermiental organisations, 

in fulfilment of the aforesaid provision, " might operate as a 

treaty purely-in the realtions between the States parties to it". 

In addition to thisy it may also be observed that very often 

matters dealt with by such organisations are of international 

importancet. and thd only applicable law in such matters shall 

be international law. 
63 

The question whether third parties 

would be bound by such treaties may be answered by a reference 

, to Article 2f Paragraph 6 of the U. N. Charter. Although 

res inter alios acta. is one of the fundamental principles 

of treaty-lawl- the question of non-application of this 

principle to non-members of the United Nations is viewed from 

different point of view. 
64 

The doctrine of res inter alios acta 

should indeed have a li'lited application to areas of 

international significance. 
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(d) Connents 

It is appropriate to make a sharp distinction between the 

different kinds of international non-,,, rovernmental organisations(INGOs)o 

Not only do their activities overlap, but also for the desired 

good they should co-operate among themselves. 
65 

The INGOs which 

had participatedl as observers, at the ConferanccS' for the Adoption 

of a Single Convention on Narcotic Drurrso -were -different in 

character'- for each otherlyetj their involUement in the same 

matter-was the co, =on ground for co-operation among them. 

The more they act horizontally, the stronrr ., er vill be their 

position to influence the internati. -; nal society. One of their 

chief goals is to formulate a functionalist international law. 

Indeed, " as soon as this law will be. no more confined to dealiný; s =ong 

States only, and activitiest undertaken by entities of some other 

description, become likeuise relevant, the conspectus of this 

law can no more be defined ratione nersonae only. It may as yet 

be too early to have defined it exhaustively ratione materinc. 

But what appears to be within reachq is a 'definition 

ratione functionis. Indeed, there is already evidence for a 

significant reversal of qualifications: it is not the personality 

which makes a function international, but it is a function 

which confers legal internationality on the entity which 

is engaged in such activity". 
66 



The traditional maximp ubi societas ibi, jjLq tends to negate 
i 

the existence of law without a society* State-made international 

law could be "exclusive law" only under the assumption that there 

are no transnational relations outside the dtate. The fundamental 
I 

concept of transnational order is not of a metaphysical ordert but 

relates to international function. Such transnational reýations 

make inevitable the participation of entities other than 
I 
states 

The history of their struggle for birth and viability is 

staggeringg altliough, dur*lnr,,, the contemporary periodp the Charter 
C2 

of the United Nations has recognised them by providing that 

the Economic and Social Council 11 may make suitable arrangements 

for consultation with non-governmental organizations which are 
67 

concerned with matters, within'its competence. The cause 

of the growth of international non-governmental organisationsq 

in the western worldt was'their growing dissatisfaction with . 

the State and the Churchq and indeedt this latter organisation 

had influencc4 the internationni society more than the former did. 

This dominating position of the Church gave rise to two situationsq 

viz. 

(a)- it lent support to ail movementst whether institu- 

tionalised or not, promoting ancl popularising the 
L2 

policies of the Church; ana 
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(b) the oligarchical position, of the Church became the 

"cauzell of anti-Church movementst whother insitution- 

, alised or not. 

Yetp the movements of both categories were centred round 

religion. The growth of such movements and institutions has been 

promoted by both selfish and idealistic motivations. 
68 

Humani- 

t, -rian ideas were thought of as an integral part of religious 

ideas, and indeed, the earliest international non-govermental C2.1 

organisations are to be found only in t. hese two areas. 
69 1 

The t5l 

problems of health were considered to be. associated with humani- 

tarian activities. 

On the other handp in so far as the growth of international 

non-governmental organisations is concerned, the concerted efforts 

to recognise the individual, hoiievor rudimentary they might be, 
C2 

in matters of international concern, should not be over-emphasised. 

In other wordsp the incompatibility between the domains of state 

and Church ( the latter concerned itself with the question of the 

recognition of the individual as a subject of intemational law) 

led to intervention in the legal framework of state-made interna- 

tional lawt by movements of an international non-governmental 

character. 
70 TIoweverp the I double dissatisfaction with the state and 

vith the Church resulted in the doctrine of Jus Gentiin, which had 

a separate existence from state or Chuva: -made law. 71 
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It was an attempt to devise a "real law" to establish a relationship 

between lavwmahing and law-enforcingg the relationship 

which "pure law" could not provide or establish. For approximately 

a whole centuryp the positive law remained without its contervailing 

power either in religious dissension or in Natural law. It was 

not until the second half of the 19th century. that attempts 

were again made by individuals to impose their law on the 

international society* "Reduced to their comon denominator, all 

the, movements of that kind possesmd a basically humanitarian 

character". 
72 The movements and organisations engaged in hwnenitarian 

activities on a non-governmental level made their existence 

felt only by prescriptive method, and consequentlyg organised 

rpIrements of these international'non-governmental organisations 

commenced rather recentlyt and not earlier than the second half 

of the nineteenth century. 

According to the natjýre of their functions and ideolories, 

inteniatiomal non-governmental organisations may be categorised 

as follows: 

(a) consultative73; (b) legislative; (c) ideological and (d) political 074L 

While a political or a non-political INGO may assume the roles of 

consultative and legislative INIGO; j ideologival INIGOs are 

gencri . Yet, all R; Gos are non-govermnentalt non-profit-making 

. pecific purpose-oriented. The international character of such and s, 

organisations is to be ascertained by the extent of their involvement 

. 
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internationally. Following the underlying philosophy of legal 

pluralism it may be said that IINGOs do not negate the Statet but 

tend to establish a kind of regulated, or even a federalist 

co-existence with the State.,, 75 Apparently, it is difficult to, 

maintain any difference between a consultative INGO and a legis- 

lative INGO because the latter may also assume the role of the. 

fo'.,. mer; consequently, the difference, if any, boUreen them is one 

of form rather than of substance. The law-making capacity of tP 
these organisations may not be questioned, but beyond their 01M 

institutional spheresp it is a question of their "ability" rather 

than of "capacity" to influence the international society in 

76 formulating the lax forenda. Prao;, natically speakingg some 

INGOs exercise a considerable iniluence in the shaping of the 

law by virtue of an ability which was proved at the time when 

no great international organ"isation ivas in full op'eration. 40weverg 

consultative r=sp e. g. the R; GOs which had been invited to the 

Conference for the Adoption of a Single Convention on Narcotic 

Drugs, 1961f receive only a recognition of their existence, if they 

are not allowed to participate with a right to vote. In contrastp 

ideological MOs are "associations of people who have risen to a 

psychological appealt andjoined one another in an activity which ha-Sp 

at a certain stage of that organization's curriculim, obtai nod an 

international character. Thus, their basis ims an appeal, the 



nature of which must be susceptible to being internationalizedp 

even if started as a purely national or sectional movement* , 77 

These INGOs are founded on an assumed ideology whicht in the 

course of time, tends to be promoted to an international ideology. 

Their philosophy is emotivei and *stands for "do good to others" 

and their law-making function chiefly relates to their internal 

discipline, p --Consequeiýtlyt despite the fact that they popsoss a 

well , ileveloped procedural law, they are rather on the vagUe aide 

in all that concerns 'substantive, law: an ideology cannot be 

exhaustively codified. " 78 Such INGOs are nott therefore, concerned 

with "positive" law. 
79 Political INGOsj on the other handp'as 

their name suggests, are politically orientated organis#ions'. 

Such organisations primarily pinf at achieving certain political 

goals fixed by themselves. The philosophy behind their goals is 

either the urge for self-determinzition or recognition. They do not 

normally come under the "ideological" group nor do they come under 

thp. "legislative" group. Like all other INUGOst they are also 

"pressure groupsIlp and sometimes enjoy the status of a consultative 

BTGO ( Group B- without a rit-:, ht to vote). 
80 k-ain, an INGO may 

represent the ideas of two or more such traditionally classified 

INGO. 9* 
81 

The INGOs concerned with t4e suppression of the illicit trade 

and traffic in narcotic drugs aic either consultative or ideological 

., 
roup in character, yet all of them have the traits of a "pressure g It 

They are concerned with societal development, and consequentlyt are 
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instrumental to international social legislation. These organisa- 

tions should be viewed as "social actors"t and hence it may be 

observed that they are more concerned with bringing about changes 

in the locial legislationt than with changing it themselves. 

S 
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PART IV 

IFOOTITOTFIS 

It has not been postibleg despite effortas to obtain the 
required documents for examining the activities of the League 
of Arab States, in so far at; the question of suppressing the 
illicit traffic in drugs is concerned. Incidentallyg at the 
U. N. Conforence for the Adoption of a Single Convention on 
Narcotic Drugm, 1961t only an expert from the League had been 
invited to participate. 

CHAPTER XII 

2. For its history see Tnternational Criminal Police Orglpization 
(INTERPOL): Historv and Constitutiong 1958, ýpublished by 
Interpol); see also A. J. Forrest, lnterpcd-, ýAllan Wingate)t 
Londont 1955- 

D=in-the 14th cassion of tho Con-raission hold in 
Bucharest in Junep 1938, i. e. 9 the time when the Second World 
War was looming large upon the world, a proposal had been made 
to move the headquarters of this organisation into a neutral 
country. Although this proposal did not find much supportt an 
aredent desire to take over the International Criminal Police 
Commission was expressed by Heydrichq the then Director of the 
German police force, and it was chiefly in fulfilment of his 
sinister interests that this organisation was transferred to 
Berlin. 

3. It was Mr. P. E. Louwage, the then Inspector General of the 
Belgian Police who rovived the idea of international police 
co-operation after the Second World War. Although the consti- 
tution of the defunct Commission had been modified to a consi- 
derable extent to suit the purposes of the new Co=issionq it 
soon became essential to revise the constitution completelys 
The word "commission" was replaced by the word "org-anization"9 
under the belief that the former expression usually signifies 
a body of people with a limited task. 
See further International Criminal Police Organization (INTERPOL): 
Its Pnrpo, 7e. Orpn, -nization and Activities, 1958 (published by 
Interpol); see also P, Marabutot 11 The International Criminal 
Police Commission and the Illicit Traffic of Narcotics", 
Bulletin on Narcotics, 'vol. 111,19519 pp. 3-15- 

4- See The International Radio Network, 1956 (published by Interpol). 

5. P. Harabuto, op. cit., p. 6. 

op. cit-9 
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7. "International Co-operation in the Juridical Police Field" 
Memorandum of the I. C. P. C., Vienna, 1928, chapter X. 

81 Report No. 5 by Dr. 
-B, --Schultzt 

September, 1931,8th session. 

See L. N. Doe. O. C. 15819 P. 10- 

10. See L. N. Doe. C-455-11-193-1931 XIt PP- 31-32. % 

11. See also L. N. Doe. C-341. M. 216-1936. XI, p., 201. 

12. See the Report of the Sub-Committee Appointed to Stiidy the Draft 
Convention Sýibmitted by the I. C. P. C , which was presented to the 
Opium Advisory Comnittee during its sixteenth sessiong L. N. Doc* 

'O-C- 1481t 1933 (Annex 1)9 P. 177. 

neral at the XLth General 13- See Report submitted by the Secreta=Ge 
AssemblZý session of Interpol held in Ottawa, 6-11 Septemberf 1971 
(110- ll)P P- 3; see also U. N, Doe, E/4961 ( dated 8th 11arch, 1971ýp 
P- 3# 

14- For ex=ple, see the Tntcrnationp. l Crinirnl. Folign Rn-inw, Ilo. 21, 
October, 1948, p. 19 and No- 33t Decembert 1943# pp. 24-25., 

- 
15. The accumulated drugs left by the German army caused a potential 

danger of illicit traffic in Ocouýied Germany. The Secretariat- 
General. of the'I. C. P. C. therefore convened a conference in Febru- 
arY9 1949 at which the representatives of the three Inter-Allied, 
Zones in Western Germany and of the frontier countries were 
present. This Conference adopted certain policies which were 
directed towards promotion of closer co-operation between the 
German authorities and the I. C. P. C. Indeed, the recommendation 
adopted by the U. N. Commission on Narcotic Drugs in this matter was 
in-conformity with the initiative taken by the I, C. P. C. 
See E/CN-7/206 and E/CN. 7/217- 

16. Such training at I11TERPOL is financed by the member governmentse 
See further Reports of the General Secretariat of INTERPOL* 

17- For examples of such co-operation# see Reports of the General 
Secretariat of M =-OL. 

In recent yearst the'ease of Timothy Davey, a British subjeett 
who in spite of teing a minor was convicted of drug-trafficking 
in Turkey is an example of this. Yo appeal through the government 
channel could justify a mitigating circumstance in the eyes of the 
Turkish authorities. 

190 See further H. G. Schermerpq International Institutional, Lawp 
vol. 'I, A. W. Sijthoff, Leiden, 1972, p. - 19. 



799 

20. ibid. 9 For a contrast between inter-governmental and supra- 
national institutions, see further H. G. Schermers, op. cit., 
pp. 19-24* L 

21. See further F. Seyersted, 11 International Personality of'Inter- 
governmental Organizations: Do their Capacities Really Depend 
upon their Constitutions? " 4 Indian Journal of International lawt, 
19649 P. 1* 

22. P. Seyersted, op. cit., p. 6; see also the case concerning - 
ReDaration for lnjurieý Suffered in the Service of the U. N. 

19 I. C. J. Reports, 1949- 

23., See, for examplev the Transfer and other agreements with the 
League of 11ations and UN11MA; U. N. Trealy SerLeop Cu=lative Index, 
110- 1-9 PP- 476-478. In practice, the treaty-making power of 
such organisations is not questioned even in the absence of 
provisions to this effect in their respective constitutionst e. g. 
the International Bureau of Weights and Measures has concluded 
a Co-operation Agreement with the UNESCO despite the absence of 
any provision to this effect in its constitution of May 209 1875. 
The headquarters agreement concluded between the Hague Conference. 
of 2rivate inteimational Law and the ! ýetherlanda Government iG 
another example. The International Civil Aviation Organization 
hasp howeverg been authorised by its Constitution to conclude 
treaties with other organisations ( Articles 64 and 65)* 

24. Unlike non-governmental organisations, such organic Jurisdiction 
of intergovernmental organisations is not amenable to the terri- 
torial jurisdiction and sovereimty of any state. Alsol. the 
judicial character and binding nature of the decisions, if ren- 
dered by the tribunals created by inter-governmental organisationst 
have been confirmed by the International Court of Justice in its 
Advisory Oninion on TIffects of Awards of Compensation r., O-. de by the 
U, N. Administrative 1ýribunal, I. C. J. Reports, 1954. Equallyq 
the l6w-making capacity of such organisations has not been disputed. 
See generally, C. H. Alexandrowicz, The Law-Makinp Punctions of the 
Specialised Arýencies of the United 11ations, (Angus and Robertson)t 
Sydneyt 1973. 

In relation to the International Atomic Energy Egancyp 
Alexandrowicz has rightly, emphasised that the IAEA safeguards system 
(Article XII- according to this Article, the Agency has certain 
well-defined rights and responsibilities to the extent relevant to 
týe particular project) "becomes obligatory only if a member state 
concluded an agrecment approving an atomic energy project or if it 
otherwise obtained assistance throueýh IAEA. Safeguards can also 
be made applicable upon request, in connexion with a bi-lateral 
or multilateral atomic energy arrangement. " op. cit., P. 147. 
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-25. The authority of intergovernmental organisations to present 
international claims9 whether by the express or implied power 
of such organisationsp is no. longer a matter of controversy, 
Such authority may be evidenced in the process of the Reparation 
Commission under Article 248 of the Treaty of Versailles to deal 
with the question of reparation, This Commission was also consi- 
dered as a party to the arbitration between itself and the Standard 
Oil Company. See further Sir John F. Williams, "A Legal Footnote 
of the Story of German Reparations", XIII British Year Book of 
International Law, 1932, pp. 9-38. Fischer Williams confirmed 
the personality of this Commission by stating, inter alia, that 
" Commission was itself recognised in the Treaty of Versailles as 
a principal in the international world; it had 'agents' of its 
own, who were not the agents of the Creditor Powers, These agents 
were to be accorded by Germany I the same rights and immunitiest' 
as those of Idipolomatic agontstof ftiendly Powers. Ili(Artiole 240(3))t 
at P- 35- 1 

On the other hand, states have presented claims to. inter- 
governmental organisations, and such organisations have paid 
compensation, despite the absence of any specific provision to this 
effect in their constitutions . See further F. Seyerstedq 11 United 
Nations Forces: Some Lepal Problen3l. YOUM1 British Ynar Boo% 
of International Law, 1961t PP- 357-475- 

26. Certain intergovernmental organisations, together with states, 
have foimed new organisatioAs which have a separate International 
personality. The International Atomic Energy Agency and several 
Arab States haveq by an international agreement concluded among 
themselves# established a regional radioisotope centre. Seyersted 
rightly ppinted'out, that this "constitutes a separate inter- 
governmental organization with an international personality distinct 
from that of the Agency and the Member States; it can for exanplo 
conclude international agreements with Members and non-members. " 
Inaeedq according-to thJs Agreement (Article XI) the Host State 
" shall accord to the Central its premises, property, funds and 
assets the privileges and im mun ities which are necessary for the 
operation of the Centre in conformity with the Agreement on the 
Privileges and Immunities of the Agency. " (Agency Doe. INFCRIC/9/ 

See further Seyerstedt 11 International Personality of Inter- 
governmental Organisations"p op. cit-9 P. 15- 

27. In reference to the inherent powers of the U. N., the International 
Court of Justice, in its Adviosry Opinion on ReEaration for Jnjuries' 
Suffered in the Service of thr- United Nationsq stated, inter alial 
that under international law, 11 the organization nuot be deemed to 
have those*powers which, thouCh not expressly provided in the 
Charter, are conferred upon it by necessary implication as beine 
essential to the performance of its duties. ". op. cit.,, p. 182. 
See fu=ther G. Pitzmauried, " The Law and Procedure of the Interna- 
tional Court of Justice: International Organizations and Tribunals"t 
XXIX-73ritish Year Book of Inte7! hational Lawt 1952, pp. 1-62. 
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27. In its Advisory Opinioýi on Effects of Awards of_Com-pensation 
made by the United Fations Administrative Tribunal the Court also 
pointed out that although the U. N. Charter contains no express 
provision for the establishment of judicial bodiesp a contrary 
interpretation may not be appropriatet and held that the capacity 
to establish such organs ( to do justice as between the organization 
and the rtaff'members) arises "by necessary intendment of the 
Charter" . I. C. J. Reportst 1954 t PP. 56-57; see also -I-C-J- RePortsp 1949P OP. cit-9 p, 182, 

28. F. Seyerstedq "International Personality of Inter-governmental 
Organizations etc. ", op. cit., p. 20. 

29. op. cit., pp. 39-40. 

30., See further W. S. Penfield, " The Legal Status of the Pan American 
Union". XX American Journal of International Lawv-1926,, pp. 257-262. 

31. P. Seyerstedq OP- cit-9 P-'49- 

32. Th-,, standards prescribed by the- International Atomic Fnergy Agency' 
are in the nature of recommendations, but they are binding with 
reC-ard to its own operationst and when projects are carried out with 
its assistance. 
Soo also the Yodel Code for Safe-bT Rf-rmlatiorq of the Tnternational 

, 
Atomic Ener a. Arency. 

33- Originally, opium being the only substance to have found its way 
into the illicit traffiev and to have-caused other related problems 
across national boundariest'. the movement which had been launched 
against these evils was known as the Anti-Opium 1,11ovement. The 
subsequent movements were not named after any paxticular substance. 

34. GuPra-t PP- R-42- 

35. This Bureau is no- longer in existence, (It was originally 
situated at 8 rue J. -A. Gautiert Geneva ana subsequently at 
9, Avenue Bertrand, Geneva). 

36. See variou's publications of this Bureau. This Bureau pointed outt 
inter aliap that it would not be appropriate for the Conference 
to let matters of nation4l interest dominate and prevent a solutiont 
and-that the Conference was to be of no less interest to the non- 
manufacturing countries. It emphasised that the manufacturing 
countries had no Ppecial rights which the consuming countries did 
not have. 
See further its Report entitled 11 What the Conference on Limitation 

. 
Should dot 1931- 

37- See further, for example, its Conference Press Note No. 29 
dated lot Jayv 1931t entitled "Limitation". 
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38. Text of a lecture delivered by the Director of this Bureau. 
(on April 29t 1930) in the courso of the International Conference 
on Opium a, nd Other Dangerous Drugst held under the auspices of 
the Women's International league for Peace and Preedom.. 

39- L. N. Doc. C-115-1931. XI, Annex 3- Conf. L. P. S. 25- 

40. L. N. Doe. C-115-1931-XI- Annex 4- Conf. L. P. S. 64- 

41. L. N. Doe. C-115.1931- XI. Annex 6. Conf - L. F. S. 69. 

42. infra. t" t-,, 

43. See U. N. Doe, E/CONP-34/249 P- 

44. The Cormittee on Social Questions of the League had'a considerable 
, -number of associations as "corresponding members". Various women 

organisations through joipt efforts obtained a representative on 
the League's Commission on the Traffic in Women and on the Commis- 
sion dealing with Slavery and Slave Trade. 

45. In its documentsp the League published the activities of certain 
organisations# viz. the International Law Association and the 
International Association of Penal Law with which it maintained 
a close relationship in respect of penal and penitentiary problems. 

46. U. N. Doe. F/CONF-34/249, voý- I. especially at pp. 120 et. seq. 

47- Indeedl the ILO, before the Warl, largoly depcnded for its 
existence upon the continued support of non-g-overnmental, 
organisationsv in addition to the support given to it by the 
International Federation of Trade Unions. 

48. Article 24 of the Learv _e Covenant: 
ill The; re shall be placed under the direction of the League all 

int6rnational bureaux already established by general treaties if 
the parties to such treaties consent. All such international 
bureaux and all commissions for the regulation of matters of 
international interest hereafter constituted shall be placed 
under the direction of the League. 

2. * Iia all matters of international interest which are regulated 
by general conventions but which are not placed under the 
control of international bureaux or commissionsq the Secretari- 
at of the League shallf subject to the consent of the Council 
and if desired by the parties, collect and distribute all rele- 
vant information and shall render any other assistance which 
may be necessary or desirable. 

3. The Council may include as part of the expenses of the Secre- 
tariat the expenses of any bureau or commission which is 
placed-under the direction of the League. " 

The League of Nations also asked the World Alliance of 
Y. 14, C. A. s to prepa=e a report on the work of certains Associations 
of certain countries in their campaign against the suppression of 
illicit trade and traffic in drugs.. 
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49. The League showed its pr6mptness to recognise the apecialised 
and organised biodios, such as the International Chamber of 
Commerce which had been a very powerful and influential bodyp 
whereas a less influential bodyt e. g. the International Co- 
operative Alliance, found it difficult to influence the league, 

50. See further L. C. White, International Pon-Governmental 
Organizations, New Brunswick, 1951, p. 254. 

51. There are three categories of'con. -ultative INGOst viz. 
(i) Organisations which have a basic interest in most of 

the activities of the Economic and Social C6uncilt and are closely 
linked with the economic and social life of the areas which they 

4. represent (category A); 
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CONCLUSIONS 

Section I 

The U. N. era has shown a greater concern for the control 

of trade and traffic im-narcotic drugs than ever beforet and 

this may be evidenced im the efforts of the World Organisation 

to operate buth curative and preventive methods of suppression 

of drug abuse* 
I In addition to this, this era has witnessed 

more institutionalisation of the anti-narcotic programme than 

before. There may indeed býr as many suggestions for 

improvement of -the drug-situation as there are problems. 

Whatever may be the suggestions for improvement of the 

situationt the close co-operation of governments is essential* 

On the other handq the desired result may not be achieved 

owing to varying standards of administrative and legal 

machinery.. Thereforet the problems of drugs are problems 

of governments and they are to a certain extent alloved by 

governments to grow, owing- to the lack of effective preventive 

machinery. It is from this point of view that the drug 

problems-. are considered as "domestic-international" 

and "international-domestic" problems. 
2 Inaeedg national 

control is complementary to the international control systemt 

and againg the international control system should not prove 

Impossible to be followea by national governments-9 hence the neea 
X 
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for an appropriate and acceptable standard of national 
3 administration. The efforts of the INIEWOL and the U. N. 

have been directed towards this end. 
4 

The success of 

these efforts depends to a considerable extent not only % 

upon the priority they are willing to give to the problems 

relating to dru, (,,, s, but also upon thooo-operation the 

nations are ifillinm to extend. The question of priority L2 
is again connected with thart of economic lifeg i. op 

in certain countries production and/or manufacture of drugs 

or narcotic substances used for manufacturing drugs is a 

source of income and employment so that the problem of 

replacing that source of income and employment poses a 

second hurdle. Althoug 
., 
h 'the efforts made by the U. N. to 

overcome these difficulties have met with considerable 

success, 
5 drug-taking being a part of social life and culture! 

im, certain eountriest a complete solution of this problem. may- 

prove to be unattainable. To this must be added the attitudes 

of nations towards sovereignty, iocot states are still 

reluctant to entrust this task to international control 

organsp to the-desired extent* Drugs have-, it may be observedt 

many attractions. Ulhile the economically poorer countries 

I have resort to dxýigst very often as a part of their social 

cultureg and perhaps produce and manufacture them on economic 

groundst the economically richer countries have become breeding- 
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grounds for the illicit traffickers in drugs not as a matter 

of necessityt but more as a symptom, of luxury and 

because of social and psychological inadequacies. Therefore, 

the problems of drugs is of international concern for 

two opposite reason4 although in: 'both casest a complete 

eradication of the evil is essential, Howeverl the 

following observations may be =do in so far as the progra=e 

of suppression of the illicit trade and traffic in drugs 

is concerned. 6 

Despite an admitted internqtional concern about 

the drug-problemp -the "licit" trade in drugs for medical and 

scientific reasons cannot be stoppedp until and unlessr all 

nations have attained self-sufficiency in. so far as the supply 

of essential drugs is concerned. This i. st, indee&I, a remota 

prospect and therefore the "licit" tradeLin drugs will 

persist at leapt for years to come and givo risoý 

to certain problems in varying(bgrees, depending upon the 

co-operation extended by various nations. Thereforeq the 

efforts ofIthe international bodies and of the national 

governments at least for the time being may only be directed 

toi.., rards the suppression of'this evil "as far as possible. " 

Againp admitting that it is a problem of internationaL 

4 
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concern, and that it may be solved primarily by international 

meansp acceptance of thoso mca! is by nations will be necessary 

in other wordsq generally speakingt nations should become 

parties to the international conventions on drugs without 

any reservations. Unfortunately, the response of the nations 

in this regard is not entirely satisfactory. International 

law does not bake it obligatory for states to become 

parties-to a conventiong, lot alone inembers of an international 

organisationg-but it is essential that the members of the 

international community behave responsibly., In, the event 

of any improvement or achievement, all the states of the 

international community become benefi--iariest and hence-# 

following the basic principles of "obligation" all nations 

should co-operate in the efforts of the world organisations, 

othervisel they will enjoy their rights onlyg without 

performing , their duties. Therefore, the proposition 

that obligation aripes only for those who are members of the 

world organisation or parties to an international 

conventiong becomes merely academic. 
6 

From the point of 

view of administrationt it may be observed thatq although the 

programmes in the Single Convention to improvetho 

administrative machinery of drug, -controlv are not entirely 

novelp their. efforts to unify the system can only be 

successful if governments co-operate. In view of the universal 
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character of the administrative. machinery, the effects of non- 

co-operation of the non-parties to the Single Convention 

becomes minimal, To express it fullyt since in terms 

of the Single Convention ý11 ipporters and exporters 

whether or not parties to it.. are required to observoý 

the estimates and statistical report systemsp the non-parties 

willp ipso factor be affected by its provisionst and thereforet 

pragmatically speaking, the maxim of treaty lawp res inter 

alios acta may not be operative in this context. 

As "profit" is'the primary Lative behind all 

business ventures, and as the problems of. drums nre of 

admitted international concern, it may be advisable to place 

production and/or manufacture of drugs and addiction- 

producing substances under thq absolute control of states. 

Non-adherence to this practice should disqualify a state from 

d/or addiction-producing substancest importing and eXporting di-u, -, s aiý 

whether or not a party to the international drug convention. 

As regards the preventive aspects of the drug problemv not 

only should the curricula at, s-chools provide for "drug education'19 

but such education should also be made'availqble to, those who 

are not at schools* Given their ill effectst drugos should no, 

lon, rger be associated with social culturov and it is, only by 

education that a, change can -be brought about in the present 

6 
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attitudes and praciices of 
. 
nations. 

7 

Dru, fr, -offences, includingr 'drug-traffickingt should be considered 

as "international crimes"t and 'drug-traffickers should be looked 

upon as international criminals. In view of the gradual rise in 

drug-offences and also in view of the very gloomy prospects for a 

multinational treaty on extradition, 
8 it seems appropriate that 

nations should conclude bi-lateral treaties on the extradition . of 

drug-of fenders,, or in the event of existing bi-lateral treaties 

concerning extradition of criminalsp drug-offenders should also be 
6 

included in them. 

The problems of drugs involve two kinds of offenderso 

namely, drug traffickers and drug-addicts. While the former 

cause crimev the latter fall victins of: it. While the former 

deserve punishment for doterrencet the latter, punisknent treatment 

and rehabilitation. The programme of suppression of the illicit traffi 

in drugs should therefore aim, inter aliav at two things: 

(a)*a punitive policy uhich will aim at the prevention of drug 

offences and (b) a curative policyg although such a policy 

may be both preventive-curativo and curative-preventive. 

The constituent'members of the present-day international 

community are still guardijig their sovereignty jealouslyt and in 

this situation the prospects of creating an international agency 

with complete authority become hopeless. 9 Yett practically 

speaking, the international narcotics control system is being 

a 
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adminihtered by and through two international bodiest viz. the 

Coýmission on Narcotic Drugs and the International Narcotics 

Control Board. While the former is a political body. (its members 

being government representatives) the latter is a technical bpdye 

While the former is a policy-making bodyg, the latter assists in 

-the implementation of the policies made by the former. It is 

therefore imperative that the members of the Commission do not 

frustrate the objectives of the Single Convention by formulating 

policies designed only to Mrthor thoir own interests. As this 

posoibility cannot be rules out,. it may be appropriate to suggest 

-that decisions in the Commission should be made by a substantive 

majority vote expressed in a joint ro]ýort. The representatives 

of the countries may be given: the right to express their collective 

views im a matter under discussion by the-Commissi=, Both the 

majority and minority-opinion a should be noted. 

S 
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SECTION II. Reflections on the Problem of 

and International Legal Order 

with reference to Drug Abuse 

The U. N. era may be expected to be a comparatively sophis- 

ticated era in that it has had the benefit of the experience of 

the pastt and indeedt constant efforts are being made to improve 

. 
the conditions for law and order. The struggle to find a rational 

basis of law isq howevert a continuous process. This struggle 

tends to become more problematic because of the varying concepts 

of justi ce, and because of such related dimensions as the politicalq 

economic and social, Indeedt a, concentration of power in, any of 

these areas is disruptivet and distances the prospect of creating 
F 

a climate of law and orderg let alone an international legal order. 

Noreovert the task of a legal order is not only to find and estab- 

lish the conditions of law and ordert but also to influence other 

related areas of lifev socialt economieg, political etc. Although 

demands for a legal order are madep especially by people and insti- 

tutions motivated by humanitarian idealsq such demands are obstruc- 

ted by certain people and institutions apprehensive of their security. 

Indeedp'the unequal distribution of economic power causes a great 

disruption of bargaining powert especially when the vealer nations 
10 

need economic and political support. 

Although the U. N. era has been characterised by xýeformative 

ideasq e. g. the right of self-determination, creation of a humani- 
I 

tarian law etc. t yet the international community does not seem to be 
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adequately prepared to respond to these ideas. Consequently, the 

conditions for the required "social awareness"t on which will rest 

the lawt seem unlikely to emerge. Many international lawyers have 

speculated on the prospects of an international order in these areas 

of international law. Each of such lawyers has advanced his own 

reasoning for his thesis, and their conclusions may broadly be 

categorised as follows:, 

A* that there is no prospect for establishing an 

international order; 

B. that with the fulfilment of certain conditionsp 

an international order may emerge; and 

C. that, of latep an international legal order is emerging* 

The validity of these three views will be examined with 

reference to the drug situation. It is appropriate to give a 

brief account of the above views so that further reflections on 

an international legal order in connection with the drug-situation 

may be made. 
0 

The starting point for the jurists upholding the first view 

is that unless the international community is characterised by 

certain so-called established criteria of a legal ordert the exist- 

ence of such an order is out of the questiong and thereforcp they 

also assert that the exi. Sting state of the international community 

cannot be promoted to the desire&standard. A "legal order'19 

generally speaking*v pre-supposes a system of normsg prescriptive in 

naturet regulating human conduct by certain rules of law, and even 
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by legal sanctionsg if necessary. There is no dispute among the 

classical and modern lawyers over the definition of a "legal order"; 

lawyers belonging to either group accept the following attributes of L2 

a legal orderg namelyl (a) a system of norms; (b) the prescriptive 

nature of these norms; and (c) obedience to those norms, enforcedq if 

necessary. It has often been the tendency of lawyersito justify the 

existence of a "legal order" by referring to the third criterion. 

Converselyp they have failed to examine whether the norms of the 

existing system are "real" or "assumed", the latterp not subscribed 

to by many members-of a society; and whether the "prescriptive" nature 

of the norms has been confirmed by an application of the third crite- 

rion, In other words a system of norms was Wined by the lawyers 

upholding the traditi6nal view, in the abstract and for abstract 

purposest being motivated by the idea that the laws "ought" to be 

designed for no other ultimate end but the benefit of the people. 

Not only did the torm "ought" receive a conservative impterpretation, 

but also the "assumed benefit of the people" was usually defined by 

a fewp who assumed the role of moral guardians of a society. 
11 In 

such a situation the sense of obligation, opinio I*uris sive necessi- 

tatis is absent* Similarlyq if the wishes of the minority are imposed 

upon the majority of states of the international community, the validity 

of the rules of lawt representing the wishes of the minorityg is often 

questioned or accepted with dissatisfactiong and hence the stability 

of the legal order applying those rules becomes uncertain, Unfortuna- 
to. 

telyt such a tendency has dominated the international community until 

recent years. 
12 

0 
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Regarding the second view, in their instructive work "Law and 

Minimum Public Ordcrllp McDougal and Feliciano appropriately mentioned 

tha t 11 the establishment of a society-generally administering a law - 

adequately expressing the deepest aspirations of the world's peoples 

for freedomg security and abundance- the establishment, in other wordst 

of a world public order of human dignity- is truly a problem of the 

most heroic proportions. " 13 The McDougal school of thought does not 

disregard the basic realities that pose obstacles to the. establishment 

of a world public orderp and indeed, it is pointed out that 11 one 

indispensable prerequisite to the'achievement of such a world public 

order is the securing of minimum orderg understood as. freedom from 

expectations of severe deprivations by unauthorized coercion and 

violence. " 14 Given the state of the contemporary international 

15 communityp -which is characterised by violencet coercion-permissible 
16 17 

and non-permissible, destruction of valuest unilateral claims upon 

international economic resources18 etc., the eminent international 

lawyers in the post-World War II period have busied themsolves in 

examining the role of law in -the light of the overall setting oý 

international politics. Of them, mention should be made of M. McNugalt 

C. W. Jenks, W. Priedmannt. 
-R.. 

Higginst 0. Schachtert E. Stein . As 

Falk has pointed outt these scholars "give attention to the definition 

of realistic goals for international law in the light of the decentra- 

lised character of international society. There is almost a consensus 

present among contemporary international lawyers that such an intellec- 

tual orientation is essential to the fruitful study of international 
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law. " 19 Falk also reminds us that the "result of this orientation 

is to bring the study of international law into ever closer associa- 

tion with the outlookt method and concerns of the social scientist.,, 
20 

Unless such an intellectual orientatio n is established in this area of 

international lawt the prospects of establishing any international 

legal order are remote. The lawyers who have shown disbelief in the 

possibility of any international legal orderg viz. Kelsen and Schwar- 

zenberger support their views by referring to the behaviour of nations 
I in various areas of international life, and by a preoccupation with 

the concept of "ought" in law. They therefore consider the question 

of establishing international order in a cynical way. Indeedp 

Schwarzenbergerp referring to the abortive attempts made by the 

international comiminityt both during the League and the U. N. erat 

to bring about a profound change in the quasi-Iniernational order and 

the establishment'of an organised world society under expanding world 

law# observed that there is no need to recount why, both in the 

League of Nations and the United Nations, these aspirations remained 

unfulfilled day dream-* Similarlyp it is unnecessary to do more than 

recall the devices enabling all or at least the key members of ihe 

League of Nations and the United Nations to reducep at willp these 

constitutional frameworks to mere systems of power politics in 

disguise. " 21 

The third view not only rejects the traditional concept of 

international legal order, but also on re-defining, the ingredients of 

an international legal orderg identifies the emergence of such an 

order in certain areas. 
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The principal constitutent element of a "legal order" are the 

obedience of a given community to lawp and hence to the law-maker; 

and the enforceability of law by the law-maker. If obedience to law 

becomes spontaneous so that enforceability can be attained by non- 

coercive measures on the part of the law-makert the legal order that 

will consequently be established may be described as a "spontaneous 

legal order". Where obedience to law is not spontaneousp it can only 

command a "compulsory obedience". Such obedience may be described as 

"non-spontaneous and/or coercive" and hence the legal order that it 

will produce may only be a "non-spontaneous" or "coerciveP legal order. 

Such an order presumes the Austinian thesis that law isq by its very. 

natureq a coercive order. In other words, this thesis disregards the 

role of obligation and sense of responsibility on the part of the 

communityp whether national or international. ' This thesis also 

disregards the fact that the law-giver makes the law-maker. In the 

absence of such a process ( i. e., law-giving and law-making) all 

regimes become fascist and autocratic, and eventually the other 

inevitable consequences ensue. In the name of universal rulesp parti- 

cular rules of behaviour are enforced by the dominant on the wettkp self 

interest in the name of universal'interest is fulfilledv and an arti- 

ficial order is maintainedt even by coercive methods. Law and order 

in such a situation promotes the principle of self-help* Conversely, 

if the international comnunity is. not characterisea by these standards 

of behaviour on the part bf a fewt then we can think of an international 

legal order. 
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The critics of international legal orderv namelyv Schwarzen- 

berger and Kelsent have based their thepes of "no order" or at the 

most# quasi-legal order, on an assumed "ideal legal order". lihile 

the former attempts to justify 'hts thesis of Jus cogens by referring 

to the seven fundamental principles of international customary law 

(viz. sovereigntyv consent, recognition, good faith, international 

responsibilityt self-defence and freedom of the sons), the latter not 

only views "sanctions" as a component of a legal orderv but also advo- 

cates a theory of law which repudiates the sociological approach to 

law. 22 These views. also suffer from a lack of inquiry into the 

incidence of transformation of no--,; v validity of. the cusotmary 

practicet role of participation of the members of the international 

community in the formation of an international normp and so on. 

A justifiable legal order pre-supposes a spontaneous sense of obli- 

gation on the part of the members of a given community, and recognition 

of their rights and duties is the condition of such a "sense". This t2 
is the crux of the problem of an international legal order. 

The U. N. era, especially the period up to the 1960ts, has 

been characterised by a distrust of the old practice of the interna- 

tional community in almost all spheres of international life. The 

newly independent states question the validity of the so-called interna- 

tional law, alleging the absence of its truly international character. 

On the other hand, distrust in this law was largely caused by its 

inadequacy to meet the. challenges of the present-day international 

community. The formative years of the U. N. were also characterised by 

politicization" of its aims, and indeed, in such a situationt the 
I 
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question of establishing an international legal order in its true 

sense becomes irrelevant. 

In so far as the drag. conventions'are concernedt their accep- 

tance and ratification have-been characterised by politicization in 

that certain of the producing and manufacturing countries - 

ratified the drug instruments ( conventions-and protocols) with reser- 

vations. 
23 Worse still, in certain cases such instruments have also 

been denouncedp 24 
and indeed the Single Convention has alsog in 

Article 46, made provisions for denunciations. Psychologically 

speakingt two factors might have contributed to such behaviour: 

(a) that the poorer nations finding themselves in a stronger positiong 

in so far as production and manufacture of drugs are concerned# either 

followed the pattern of behaviour of the powerful nations as an act of 

retaliationt or genuinely became non-conformists for economic reasons, 

ana (b) that in so far as the powerful nations were concernedp such a 

pattern of behaviour was more often thannot the case. Consequentlyt 

in a world characterised by a climate of retaliation and counter- 

retaliationg the emergence of an international legal order was. out, of 

the question. Hence, from a legal point of viewt there existed a 

violent international societýr. 
25 Violence in this context does not 

necessarily imply an application of physical force; a denial of the 

rights of the people whether to agree or to protest ( especially 

during the politicization of matters)t non-recognition and hence denial 

of the right 6f participationg may also amount to violence. The now 

subjects of international law did not however question the law-making 

process as suchq e. g. treaties etc; they only questioned the validity 
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of the system which sets this process in motiong i. e. 9 the process of 

creating customary international law by means of treaties which are 
25(a) 

not truly international in character, and consequentlyt the 

26 27 theories of acquiescence and consent or absence of protest which 

are thought to be declaratory of law by estoppel 
28 have also been 

questioned. 

On the other hand# Schwarzenbergerg in discussing the role of 

treaties as a primary element of the law-r-rieating process referred to 

"international treaty law and that part of international customary law 

which has its origin in treaties ... 
29 

and he also pointed out that 

when "ne-%ý States, or outsiders. co-opt(ýd as members of the legal system 

by way of recognition-first, by the Holy See and subsequentlyq by the 

existing'subjects of international law- the new comers were treated as 

having consented to be bound by these assumed rulesq and these gradually 

hardened into rules of international customary law. " 30 The controversy 

concerning the formation of customary international law in a given area 

is never-ending. Baxter could not imbscribe -to the traditional view 
30(a) 

concerning the formation of duAtomary international law, "Yalk in 

commenting on the thesis of D'Amato on "The Concept of Custom in 

International Law" referred to another dimension of the problem when he 

stated that in a world of "hostile and diverse national governments 

the prospects for explicit agreement are exceedingly limited. At the 

same timet the rapidity of. technological change build pressures against 

the fundamental ordering of ideas embodied in the Westphalian conception 

of international order... Third party decision makerst for instancep 

courts, are influenced by many factors in determining whether or not 
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to validate a claim that an action constitutes a customary norm of 

intemational law. " 31 

Yet, on reflection, it seems appropriate to state that the 

essence of an economic orderg albeit in a rudimentary formt may be 

: found in those areas where economic realities have been the main issueg 

such as the grant of the right of navigation and commerce, the right 

of innocent passageg health and sanitation matters and international 

postal administration. The reciprocity and order which have been 

established in these areas were motivatedo not by fear of sanctionst but 

by a sense of common obligation on the part of the members of the 

international community do not question the validity of such customary 

practice, and their emergence'has not disturbed the traditional concept 

of prescriptive and dispositive rightst where appropriate. 

In more recent timep because of an impetative situation crea ted 

by monopoly in the production of certain commodities, e. g. coffee, 

wheat, sugar and cocaq internationally acceptable pricing-fomulas 

have been devised. 32 The existence of an economic order has been 

explicit in these areas of international law, md the problems of 

ratification have not paralysed its development. Indeedq the Willing- 

ness of the nations of the international community to be bound by their 

obligationst has been the primary characteristic of their behaviour* 

The General Agreement on Tariffs and Trade which has become operative 

despite non-ratification by any nationg testifies to this. 

The Single Convention on Narcotic Drugs was brought into force 

with reasonable speedl and despite certain loopholes in the Convention, 

the non-parties aret idlly: nilly, subject to the effects of the 
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Conventiong especially in view of the estimates and statistical 

returns system. On the other handt there are certain areas, 

viz* law of the seat human rights, laws of wart where the prospect. 

of any international legal order appears to be remote. These 

are politically-charged areasq although economic factors are involved. 

It is either the absence of any imperative situation in these 

areasp i. e. 9 the absence of an imperative economic factorp e. g. in 

the area of human rights and laws of warg or the presence of a pressing 

economic necessity on the part of certain nations onlyp as in the area 

of the law of the seaq that has contributed to the present 

disorder in these areas of international law. Disorder is prevalent 

in these areas of international law because of the existence of sharp 

conflicts between nations as -to customsq treaty-obligations 

and hence the applicability of existing norms. At this point it 

is opportune to make-the following observations: 

In discussing the state of international legal order 

the concept of order may prove to be irrelevant# and the prospect 

of establishing a new order should not be ruled out. A legal order 

passes through a test of conflicts and counter-conflicts over 

norms vithin a society. Consequentlyp only a quasi-orderg 

or no orderp can be established during such a period of 

conflictq although the struggle for legal order is continuous 

because "rules of jus cogens are necessary for the viability 

of the legal system and for its protection from subversive 
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arrang, aments. 
03 An organised society is one of the bases 

of jus cogens, and it is believed that multilateral treaties 

giving rise to peremptory norms are its vehicles. Thereforet 

- pre in international law the existence of jaLs corens -supposes 

two things: (a) an organisea society; and (b) a nýimber of 

multilateral treaties giving rise to peremptory norms in 

various areas of international life. Of these two pre- 

conditions of international jus'cogens, an examination of the 

second will bring, out the first. 

One of the basic traits of a multinational treaty is that 

it is declaratory of the intention of the parties concerning 

a certain matter, By such a treaty a peremptory. norm cannot be 
34 created instantly, especially if the principle of ratification 

is trictly adhered to. Converselyt if the intention of the 

parties to a multilateral treaty is the main criterion as to 

their recognition of their obligationsp then their signatures 

should be treated as adequate for this purpose, 
35 

yet the 

problem may still arise that the mere conclusion of a multilateral 

treaty does not of itself create a peremptory norm. until it 

has been brought into force by a considerable number of 

statesq and its'provisioi2s been practised for a reasonable 

period of time. In other wordsq a "test period" is necessary 

for a treaty to create a peremptory norm. Such is the case 
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with the Genocide Convention, which has failed to create 

a peremptory norm, even though it has been brought into force 

by nations. 

That multilateral treaties do not of themselves create 

peremptory norms may also be established by pointing, out that 

such treaties are not necessarily declaratory of undisputed 

customs. In connection with the Continental Shelf Convention-, 

of 1958, Fawcett very appropriately observed that-the 

"Continental Shelf Convention operates in a relatively new 

field, and it is perhaps not surprising that the limits of the 

CoAtinental Shelf prescribed in 1958 are already in need of 

greater precision in face of technological advances and'the 

possibilities Of using the deep sea-bedp abyss or ocean floorg 

and obtaining their resources.,,,, 
36 

The creation of a peremptory norm by a multi-lateral 

treaty can be confirmed only through the'implementation of 

its provisions by states over a reasonable period of time. 37- 

Statesp in this contextt should especially include the powerful 

states and, in respect of a multi-lateral treaty of a limited 

scope, those members of the international community that hold 

key positions in'respect of the subjeet matter concernedl ioe, 

holding an advantageous or disadvantageous position in respect 

of a sPecific matter. 
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In so far as the drug-conventions prior to the Single 

Convention are concernedg it has been established that not 

only did those conventions omit certain vital aspects of 

control of trade and traffic in various drags-and narcotic 

substances, but also that many of the large producing and 

manufacturing countries either abstained 'or failed to become 

parties to those conventions. The Single Convention isp howevert 

a departure from the previous drug conventions* Not only is the 

scope of this convention much wider than that of the previous 

drug-conventions, but also almost all the drug-producing and 

manufacturing countries have become parties to it. 38 Even the 

non-parties are, generallyt complying with Lhe provisions of 0 
this'treaty. 39 Alsof as stated beforeq as a result-of the 

estimates and statistical returns systemst the non-parties are 

alsof willy nilly, affected by the regime of this convention. 
40 

In so far as this convention is concerned, it is not the 

Parties who are mostly derotgating from its provisionsl but 

only certain groups or individuals who indulge in illicit 

trafficking in drugs. It is believed that more comprehensive 

preventive measuresand co-operation on the part of the Parties 

to this convention will certainly make its regime more effective* 

It is also believed thatp with certain modificationst which 

have been pointed out in various parts of this thesis, and 

with certain changes in the attitudes of nations towards 
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sovereigntyt international co-operation and of coursel the 

drug-habit# the Single Convention may give rise in due course 

to a peremptory norm. 

Since the members of the international commiinity failed 

to set an acceptable standard of behaviour, in so far as the 

drug-conventions prior to the Single Convention are concernedq it 

may be observea that the international communityt at least in 

respect of this area of international lawt was not organised. 

The stability of a legal order largely depends upon the 

genuineness of the foundation upon which it is based. 'The 

drug-conventions concluded prior to the Single Convention failed 

to lay a strong and genuine foundation for-a legal order in 

this area of intemational law, 

(b) A coercive order is no order, A legal order 

pre-supposes the participation of the subjects under a legal 

regime,, and such participation should be spontaneousg arising 

from a sense of obligation and duty. 41 In determining the - 

basic, Principles of minimum ordert McDougal appropriately 

said that "force and intense coercion are not to be used forý- 

42 
the expansion of values". 

In discussing the role of norms in international politicst 

Kaplan and Katzenbach-said that "commitment to principle is not 

an advantage if it is engaged in'MOchanically. A nation, ought 

to commit itself only to principles with which it can live- 
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and with which others can also live. Principles that do not 

give promise of a durable and acceptable international order 

are likely to stir rigid opposition rather than acceptance. 

Morcoverl principles cannot be asserted merely as a bluff't 

for the bluff may be called'9443 The tendency to personalise 

the society is an expression of power. Any such attempt 

pre-disposes to conflicts and counter-conflicts, and any ordert 

if establishedg out of this effort, will not only be transitory 

but also coercive. The folly of power-seekingt which destroys 

the prospect of any stable international legal orderv owing 

to psychological demoralisation, was also pointed out by 

de Viescher when he said "it is vain to expect a regeneration 

of the international order from mere technical arrangement 

of relations between political entities which themselves-strive 

for constant extension of their power. Regeneration depends 

upon psychological factors, and these are necessarily human. 

The crisis of the spirit and structure of contemporary society; 

it can be resolved only in respect for hizhan values". 

In so Ir as the drug-conventions are concernedo "respect 

for human values" was practically absent, especially in the 

early part of the twentieth century. People had been made . 
drug-addictsl through the maintenance of an unrestricted supply 

of drugs with a view to making a source of income more secure* M 
Absence of concern for himan-%%lues was also evident during 



*4 830 

the League period in so far as this trade was concerned. This 

may be shown in the behaviour of national governments in their 
I 

reluctance to subscribe to the regime of the various drug- 

conventions" which had been concluded during this period. 

The national governments retained their rights to denounce 
4r 

the conventionst and no attempt was made at government level 

to impart drug-education, to people. The larger drug-producing 

and manufacturing nations jealously guarded their monopoliest 

and thus contributed to the psychological warfarev which 

encouraged the non-adherence of the smaller nations. Smaller 

and greater nations alike made no genuine effort to strengthen 

their national laws and výdministrative machinery with a view 

to controlling production and manufacture of and illicit trade 

in drugs. 
46 

Despite its defects, the Single Convention is an improi-enent 

upon the previous drug conventions. The U. N. has produced 

concrete programmes of assistance to nations in their efforts 

to eradicate drug abuse. In 1971 it established a fund called 
47 

the U. N. Fund for Drug Abuse Control (WFAG)o It has 

also taken more concrete steps for crop replacement and 
48 

raining community development, and established a Central Tr 
119 

Unit for Lajr Enforcement Officersl . the main functions of 

which are the following: 
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(a) to deal with problems created by drug addiction and 

drug abu-set including illicit trafficking; 

(b) to formulato international and national policies 

concerning various aspects of drug abuse; and 

(C) to investigate techniques for use by law enforcement 

officers, 

It has also established various projects5O and institutions5l 

52 to cater for the noeds of the affected areas. The U*N-9 

programes which have found expression through the Sinr: rle Conventiong 

certainly evidence the concern of the United Nations for human 

values. 

(c) A legal orderg short of, a, telcological approach, will 

only be a pseudo-order. In factq a concomitant relationship 

is to be maintained between teleology and lawq i. e. 9 the 

functional approach towards law. 53 In discussing the importance 

of social and political factors in the development of positive 

international lawl de Visscher stated that iff "it is true 

that the fact precedes the qualification as lawt the latter 

remains alone decisive and the mere uniformity or external 

regularity of certain attitudes never justifies a conclusion 

of normativity. This*is where the teleological orientation 

of law, without rejecting the observation of factst is 

specifically distinguished from such observ tion by the 
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selection of the social data to be used for its oim ends. 

No custom is established until the moment when human thought 

comes to regard a way of social behaviour as an element 

of order important enough to be observed henceforth as 

legally binding. The inductive reasonint that establishes 

the existence of custom is Stiedw reasoning: the matter is one 

not only of counting the abservpd regularitiest but of weighing 

them of evaluating them in terms of social ends considered 

desirable"054 This functional approach to law is supposedly 

a non-politicalg prqgmatic and service-orientated approach 

to international co-operation. It ass=es that co-operation 

among various states is more likely to be achieved in non- 

political areas. "It is essentially an assertion and defenne 

of the contention that an ever-increasing inter-dependence among 

states in economict social and technical areas will eventually 

resolve political conflicts and eliminate war". 
55 

The exponents 

of this approach# namely David Ifitranyg E. Haas# Percy Corbettq 

W. Friedmannt C. Wilfred Jenks and Julius Stone believe 

that not only might the domain of international law be extendedp 

but also its effectiveness might be improvedg if the developpent. 

and study of law were closely correlated with the satisfaction 

of certain socio-economic needs or the attainment of non- 

political (e. g. non-controversial) goals in the international 

systems. 
56 Indeed at various pointsq scientifict economicq 
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psychologicalq sociological and anthropological considerations 

impinge upon international law. Unfortunatelyt the creation 

of an international legal order has mostly been viewed as 

a matter of law onlyt and indeedg as Gould and Barkun 

rightly observedt "the social sciencest with some exceptionst 

have not been greately interested in normative considerations"057 

It is important that a legal system bears a "direct relation- 

ship to the behaviour it wishes to regulate"t and it is 

out of this -that a co-relationship between "positive law" 

58 
and I'living law" may emerge, 

The recomnendations of the E. C. O. S. O*Ce of the United 

Nations havo# in effectq no legally bindikg force. Thereforeq 
V. 

the U. N. in so far as its economic and social spheres of 

action are concerned, ruled out the possibility of any coercive 

order. The ilistitutions entrusted with-the task of implementing 

the control'regime of the Single Convention on Narcotic drugs 

cannotp in effect, establish a coercive order by invoking 

the sanction provisions of the Convention. 59 A satisfactory 

execution of the provisions of the Convention may be secured only 

through a spontaneous co-operation of nations, and the co- 

operation extended by nations has so far beon generally 

satisfactory. The efforts of the U. N. authoritiest at 

least since the coming into force of the Single Conventionp 
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have been mainly directed to the socialq psychological 

and related aspedts of the drug-problem. In order to further 

this aspect of its activitiesq the institutions concerned with 

the drug-problem maintain a close liaison with other relevant 

bodiesp viz. 

(a) United Nations Conferenceon Trade and Development 

(M'CTAD); 

(b) United Nations Industrial Development Organisation 

(XNIDO); 

(c) United Nations Development Prograwme (UMP); 

(d) World liar Programme (WFP); 

(e) aited Nations Children's Fund (WICEF); 

(f) United Nations Capital Development Pund (UTNTCADF); 

(g) United Nations Institute for Traininm and Research kp 
(UNITAR); 

(h) Regional Economic Commissions; 

(i) United Nations Educationalq Scientific and Cultural 

Organisations: (UNESCO); 

(j) International Labour Organisation (ILO); 

(k) Food and Agriculture Organisation (FAO); 

(1) World Health Organisation (IMO); 

W International Criminal Police Organisation (rjTMpOL). 6O 
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(d) Although in the politicallyý-chargea areas of Lý 
international law, the emergence of a legal order appears to be 

a remoto possibilityt an international economic order is 

emerging. 
61 

Hence the conclusion that the more the economic CP 

factors and necessities become the guiding factors and create 

eompelling'situations, the better are the. prospects of 

establishing an order. 
62 

An order should be achieved' 

by instalments. 

The achievements of the international society in:, the 

systematic pricing arrangements for'certain commoditiest vize 

coffeeg teap sugar and cocoa should not be ignored* 
63 

On the 

other hand# the lack of foresight on the part of cbrtain nationst 

as regards regulating the oil-market has indeed caused a chaotic 

situation. It-is to be borne in mind that the emergence of an 

acceptable pricing formula for oil is not an impossibility; 

the oil-producing countries are using oil to ensure certain 

future benefits. Neverthelesso their efforts to come to a 

b, / compromise should not/ underestimated. The oil-situation has, 

however, confirmed the fact that in the event of a limited 

reserve of natural resources, a situation conducive to compromise 

emergest and that economic factors predominantly shape the 

political balance of power. The two important areAs where the 

emergence of an economic order is noticeable are the regimes of the 
0 
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International Monetary Fund and the General Agreement on Tariffs 

and Trade. Observance of the regulationsv rather than non- 

observance, is the practice of nations. According to Friedmannq 

such co-operative understanding creates; pressure to comply with 

legal obligations also. 
64 

The disturbancep if any, in these 

areas of international law, is causedg not by behaviour of 

nations, but mostly by unforeseen economic situations for which 

the regimes were not prepared. 

In so fir as the narcotic drug situation is concernedf 

it maý be said that the estimates and statistical returns 

systemsq coupled with various other programmes launched 

towards the suppression of drug abuset demonstrates a tendency 

towards an aconomic order. Any disturbance-in this s; ysiem is 

generally caused by individuals and not by states. The growing 

number of ratifications of the drug-treaties and the increased 

participation of countriesp indicate an encouraging improvement 

in this area of international law. 

(e) The creation of an acceptable international 

legal norm demands that there exist a close relationship bet%feen 

public and private law. Friedmann very hopefully observed -that 

it is clear that, "the now fields of international law are developing, 
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from a far-reaching interpenetration betireen public and 

private law. The form and authority of the now international 

norms, whether agreed on the United blations level or the more 

restricted level of regional communitiest ia the concern of 

public international law. , 
65 

According to Schemersp "rules 

contained in the legal order of an international organisation 

may conflict with -the rules of other legal orders. In order to 

resolve such conflicts a hierarchy of legal orders is requireat 

a system by which legal order would have priority over the legal 

orders of its component pacts. National laws should yield to 

binding international rules, , 
66 

Schemers, in order to justify 

his argumentq cited as an examplep the International Sanitary 

Regulations of the World Ifealih Organisationp which superseded 

several treaties concluded earlier by governments f or precisely 

the same purposee 
67 

This certainly implies a ro-thinking of 

the existing attitudes of nations towards sovereignty. 

Friedmann regretfully observed that the "degree of submission by 

the 'over migaty subjects' to an international sovereign is 

still in-a rudimentary phase: 4 But the international society is 

very far from primitivet with respect to the means of communication 

and articulation. It does not have to rely on the slow growth 

of custom. New norms and principles can develop very quickly as 

a result of continuous communicationt discussion and organisatiOn. , 
68 
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It is through such communication and discussion among various 

members of the international society that certain common 

grounds may be found, and the experiences gained on those 

grounds gradually extended to other areas of international 

life. Jenksp in his discussions on the need for a comparable 

readjustment of perspective by international lawyersp mentioned' 

that the task with which law confronts us in the field of 

international law has two aspects: "One element in that 

task is to achieve an intellectual revolution ... which W'211 

give us a legal system with sufficiently broad: and deep 

foundations to command the allegiance of a world comnunity 

with a fundamentally changed composition and distribution of 

influence. A second and equally important. clement in that task 

is to achieve this result by a sufficiently evolutionary process 

to avoid impairing the authority of well-established law in 

a degree which would prejudice for an indefinite period 

the possibility of establishing an effective body of 

international law on a world wide basis. Only a multi-cultural 

and multi-legal system approach will enable us to master this 

twofold task. , 69 

Another two important elements in the emergence of an 

international legal order is the promotion of a belief in the 

efficacy of internatiorial law, and the application of its 

rules even to the domestic spherej wherever- possible* 
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In regard to the control of drugs, it is apposite to mention that 

the Estimates and Statistical Returns systems testify to the belief 

of a considerable number of states ( Parties to both. the Single 

Convention and the 1972 Protocol) in international law, which has 

also been confirmed by their attempts to implement various provisions 

of the aforesaid instruments through their domestic laws. In other 

wordst success in suppressing drug-abuse involves both aspects of 

international responsibilityg namely, international-domestic and 

domestic-international . 'The intention Of the Parties to the 

Single Convention and the 1972 Protocol to co-operate with the 

various-organs concernedv of the-U. N, and the INTERPOL9 in connec- 

tion with drug matters should be recognised althourrh a higher 

standard of co-operation and a sense of international responsibility 

might be expected of them. 

It is encouraging that the number of parties to the afore- 

said insiruments is increasing. 70 Legally speakingg non-parties 

to either of these instruments do not come under its regime, yet 

the effects of the Estimates and Statistical Returns systems upon them 

make -them conform to certain of the requirements of these instruments* 

On the other hand, success in suppressing drug-abuse depends upon 

a multitude of factorsp e. g. educationg social valuesp preparedness 

of societies to change their traditional life-styleg if necessary 

etc. In less politically-charged spheres, like the present onev 

international law can offer satisfactory remedies. Falk rightly 

observed that the 11 inability of international law to guarantee 
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an altogether peaceful world does not imply its inability to 

promote a more peaceful world, or to deal adequately with the 

many aspects of international life having nothing directly to 

do with war and 
. 
peace*" 

71 

0, 
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9. 1950 312. 1965 

57. 1952 343. 1966 

76. 1954 363. 1967 

45. 1955 407. 1969 

116. 1957 425. 1969 

131. 1957 437. 1970 

142. 1958 460. 1970 

160. 1959 478. 1971 

211. 1961 498. 1972 

229,1962 526.1973 

273.1964 551.1974. 
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LIST OP U. N. FORIS USED IN CONNECTION 

WITH TRADE IN DRUGS 

Estimates- 

Form 13/4 Annual Estimates of Opium 
Production. 

This form concerns only countries 
and territories where the cultiva-- 
tion of the poppy is authorized for 
the purpose of harvesting opium. 

Form B/S Annual Estimates of Requirements of 
Narcotic Drugs. 

Form E/S Annual Estimate's of Requirements of 
Narcotic Drugs for 6ther than 
Medical or Sci--ntific Purposes. 

Statistics 

Form AIS Quarterly Statistics of Lnports ana 
Exports of Narcotic Drugs. 

Form CIS Annual Statistics of Productiont 
Manufacturet Consumption, Stocks and 
Seizures of Narcotic Drugs- and of the 
quantities of drugs procured for special 
purposes and of the quantities withdraiin 
from special stocks to meet the require- 
ments of the civilian population. 

Form It/S Annual Statistics on Narcotic Drugs 
for Non-Medical Purposes. 

11 Yellow List" List of Narcotic Drugs under Interna- 
Annex to the Statis- tional Control. 
tical Forms 
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TA13M- OF CASES 

Administrative Tribunal of the U. N., Effects of'Awardsp I. C. J. (1954) 

Asylum Case, I. C. J. (1950) 

Eastern Carelia Case, P. C. I. J. (1923) 

Electricity Company of Sophia and Bulgariat P. C. I. J* (1939) 

Factor v. Laubenheimerv 290 U. S. 276 (1933) 

Greene v. U. S. 9 154 Fed . -401 
(5th Cir. ) (1907) 

Lotus, The SS. 9 P. C. I. J. ( 1927) 

Minority Schools in Upper Silesia, P. C. I. J. (1928) 

Mavrommatis Palestine Concessionst P. C. I. J. (1924) 

; 4onetary Gold Removed from Rome in 1943P I-C-J- (1954) 

Nationality Decrees in Tunis and Morocco, P. C, I, J. (1923) 

Re v. Governor of Brixton Prison, ex parte van de Auwera (1907) 96 L. T. 821 

Re v. Governor of Brixton Prison, ex parte Calberla (1907) 2 K. B. 861 

Re v. Governor of Holloway, 1 8 
. 

ýrieont'tx rarte Badaenborg (1 98)14 T. L*'R. 282 

Reparation for Injuries Suffered in the Service of the U. N., I. C. J. (1949) 

Railway Traffic between Lithuania and Poland, P. C. I. J. (1931) 

Valentine v. United States,. tx Mel. Neidecker 229 U-S- 5 (1936) 
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LIST OF PARTIES 

TO 
TEE SINGLE, CONVENTION ON NARCOTIC' 

DRUGS', 1261 AND 

TBE 1222 PROTOCOL 

(AS AT 8 HAYiJ976 

The Single Convention on Narcotic DrIMs. 1961. 

Afghanistan Iceland 
Algeria India 
Argentina Iran 
Australia Iraq 
Bahamas Israel 
Bangladesh Italy 
Belgium Ivory Coast 
Brazil Jamaica 
Bulgaria Japan 
Burma Jordan 

. 
13yelorussian Soviet Socialist. Republic Kenya 
Cameroon Kuwait 
Canada Laos 
Chad Lebanon 
Chile Lesotho 
Colombia Luxembourg 
Costa Rica Madagascar 
Cuba Malawi 
CypruB Mali 
Czechoslovakia Malaysia 
Dahomey Mauritius 
Denmark Mexico 
Dominican Republic Monaco 
Ecuador Morocco 
Egypt Netherlands 
Ethiopia Now Zealand 
Fiji Nicaragua 
Finland Niger 
France Nigeria 
Gabon Norway 
German Democratic Republic Pakistan 
Germanyg Federal Republic of Panayn 
Ghýana Paraguay 
Greece Peru 
Guatemala Philippines 
Guinea Poland 
Haiti Portugal 
Holy See Republic of Korea 
Honduras Republic of Viet-Nam 
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Parties to the Single Convention 

Romania 
Saudi Arabia 
Senegal 
Singapore 
South Africa 
Spain 
Sri Lanka ( Ceylon) 
Sudan 
Sweden 
Switzerland 
Syria 
Thailand 
Togo 

Trinidad and Tobago 
Tunisia 
Turkey 
Ucranian Soviet Socialist Republic 
Union of Soviet Socialist Republic 
United Iiingdom or Great Britain and 

. Northern Ireland 
United States of America 
Upper Volta 
Uruguay 
Venezuela 
Yugoslavia 
Zaire 
Zambia 

The 1272 Protocol 

Argentina 
Australia 
Brazil 
Cameroon 
Chile 
Colombia 
Costa Rica 
Cyprus 
Dahomey 
Ecuador 
Egypt 
Fiji 
Finland 
France' 
Germanyp Federal Republic of 
Guatemala 
Miti 
Holy See 
Iceland 
Israel 
Italy 
Ivory Coast' 
Japan 

Jordan 
Kenya 
Korea 
Kuwait 
Lesotho 
Madagascar 
Malavi 
Monaco 
Niger 
Norway 
Panama 
Paraguay 
Philippines 
Romania 
Senegal 
Singapore 
South Africa 
Sweden 
Syria 
Thailand 
Tonga 
Uruguay 
United States of America 


